Supreme Court of the United States. 
OCTOBER TERM, 1889. 


Be it remembered, that on the day of January, A. 
D. 1890, before the Honorable Melville W. Fuller, Chief Justice, 
and his associates, justices of the Supreme Court at Washington, 
came the Louisville Underwriters of Louisville, Kentucky, a 
corporation duly created and existing under and by virtue 
and foree of the laws of the state of Kentucky, still in full force 
und effect, with its domicile in the city of Louisville in said state 
and being an inhabitant of the state of Kentueky, by James R. 
Beckwith, their attorney and proctor, and gives this honorable 
court now here to understand and be informed : | 

“That, whereas, by the statutes of the United States now in 
full force and effect, and particularly under and by virtue of the 
provisions of chapter 107 of the acts of congress of the United 
States, adopted in the year 1875 and approved March 3d, 1875 
(18 Stat. at Large, 480), entitled “An act to determine the juris- 
diction of the circuit courts of the United States, and to regu- 
late the removal of causes from state courts and for other pur- 
poses,’’ as amended by the provisions of an act of congress ap- 
proved March 3, 1887, entitled ‘‘An act to amend the act of Con- 
gress, approved March third, eighteen hundred and sevent-five, 
entitled ‘‘an act to determine the jurisdiction of the cireuit courts 
of the United States, and to regulate the removal of causes from 
State courts, and for other purposes,’’ and to further regulate 
the jurisdiction of the cireuit courts of the United States 
and for other purposes,’’ it is enacted by and in the first see- 
tion of said act of congress, as amended and in force at all 
times since the said third day of March, A. D., 1887, that ‘‘ no 
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person shall be arrested in one district for trial in another, ir 
any civil action before a circuit or district court; and no 
civil suit shall be brought before either of said courts against 
any person by any original process of proceeding in any other 
district than that whereof he is an inhabitant.” 

And whereas the said act of congress has so changed and 
repealed former laws conferring jurisdiction on the district 
courts of the United States, that said courts no longer have 
jurisdiction to hear and determine any cause in admiralty of a 
civil nature where it is indispensable to jurisdiction that the 
defendants in such cause shall be cited, summoned or com- 
manded in any form to be and appear in said district court and 
stand as defendant therein unless the said defendant shall be an 
inhabitant of the district in which said distriet eourt is held or 
exists by law as this appearer is advised and believes. 

And whereas the said corporation, the Louisville Underwrit- 
ers of Louisville, was not in the month of April, A. D., 1889, nor 
at any time before that date, nor at any time since then, has been 
a citizen of the state of Louisiana or an inhabitant of the East- 
ern district of Louisiana, but during all of that time was and 
stillis an inhabitant of Kentucky. Nevertheless a certain cor 
tain corporation, created under and by virtue of the laws of the 
said state of Kentucky, and an inhabitant thereof, not ignorant of 
the extent and limit of the jurisdiction of the district court of 
the United States for the eastern distriet of Louisiana, and 
well knowing that the said Louisville Underwriters of Louis- 
ville was not and never had been an inhabitant of the said 
eastern district of Louisiana in and during the month of April, 
A. D. 1887, did file and exhibit in said district court of the 
United States for the Eastern district of Louisiana a certain hbel 
against the said Louisville Underwriters in a cause of alleged 
insurance contract, civil and maritime and in admiralty, wherein 
the said Natchez and New Orleans Packet and Navigation 
Company is libellant and the said Louisville Underwriters 


. 
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made respondent is defendant in said proceeding. That upon 
filing said libel the said district court took jurisdiction thereof, 
notwithstanding the fact that it appeared on the face of the said 
libs] that neither the libellant nor respondent were inhabitants 
of said eastern district of Louisiana, and issued some descrip- 
tion of process, alleged to have been due process in admiralty, 
directed to the said Louisville Underwriters, and so held by 
said court, which process in effect commanded the said Louis- 
ville Underwriters to be and appear in said court on a day cer- 
tain, and stand to and abide the orders and decrees of said court 
sitting in admiralty. 

That the said Louisville Underwriters never voluntarily 
submitted to the jurisdiction of said district court, but at all 
times excepted and protested against the same, and by all law- 
ful means in its power attempted to prevail on said court to 
desist in exercising control and jurisdiction over said non-resi- 
dent defendant or respondent, but without avail, as appears 
from an attested copy of the proceedings had in said case in 
said court, which is herewith submitted to this honorable court, 
with and as a part -of the suggestion. Yet the said Edward 
©. Dillings, the judge of said district court for the said eastern 
district of Louisiana still, and against the plea, rule and protest 
of the said Louisville Underwriters, set forth and pleaded in 
said transcript of said proceeding, insists upon and continues to 
exercise control over the said Louisville Underwriters and of 
said plea of said Natchez and New Orleans Packet and Naviga- 
tion Company, to the manifest injury of said Louisville Under- 
writers, and as said corporation is advised and avers to the man- 
ifest violation of the said laws of the United States. 

Wherefore the said Louisville Underwriters, most respect- 
fully requesting the aid of this honorable court in the premises, 
prays remedy by a writ of prohibition, to be issued out of 
this honorable court, to be directed to the said judge of the 
district court of the United States in and for the Eastern dis- 


20 OAR gome o oegeme e 


t 


trict of Louisiana, to prohibit him from holding the plea afore- 
said, or proceeding further in the case aforesaid or in the 
premises aforesaid, and from claiming any authority or juris- 
diction, over the said Louisville Underwriters by reason thereof 
And will ever pray, ete. 
THE LOUISVILLE UNDERWRITERS, 
By J. R. BEckwirTH, their attorney. 


EASTERN DISTRICT OF LOUISIANA, SS. 

J. R. Beckwith, being duly sworn, deposeth and saith, that 
he is attorney and proctor of and for the said Louisville Un- 
derwriters of Louisville, Kentucky, who make the foregoing 
suggestion, and that the matters of fact set forth in said sugges- 
tion are true, as he verily believes, and further saith not. 

J. R. BECKWITH. 

Subscribed aud sworn to before me, this day of 
January, 1890. 


UNITED STATES DISTRICT COURT. 


EASTERN DISTRICT OF LOUISIANA. 


No. 12,667. 


THE NATCHEZ AND NEW ORLEANS PACKET AND 
NAVIGATION COMPANY 


vETSUS 
THE LOUISVILLE UNDERWRITERS OF LOUISVILLE. 
Libel filed April 23, 1889. 


InN ADMIRALTY. 


To the Honorable Edward C. Billings, Judge of the District Court 
of the United States for the Eastern District of Louisiana : 

The Natchez and New Orleans Packet and Navigation Com- 
pany of Covington, Kentucky, a corporation created by the 
statutes of Kentucky, exhibits this their libel against the Lousi- 
ville Underwriters of Louisville, Kentucky, in a cause of con- 
tract, civil and maritime; and thereupon libellants allege as fol- 
lows, to-wit: 

1. For that, heretofore, to-wit, October 5, 1888, the said 
Louisville Underwriters being a corporation of the State of Ken- 
tucky, were carrying on the business of fire and marine insur- 
ance in the city of New Orleans, at 191 Gravier street, W. M. 
Railey being then and still is the agent of said Louisville Un- 
derwriters ; and on the day and year last aforesaid, for and in 
consideration of a premium of seven hundred and seventy dol 


jars paid by the libellauts to the said Louisville Underwriters, 
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the said Louisville Underwriters contracted with the libellants 
to insure the libellants against all loss and damage that might 
be caused by the perils of seas, rivers, fires and jettisons to 
the steamboat Natchez, her tackle, apparel and furniture, for 
and during the term of twelve months then next ensuing, not 
exceeding the sum of seven thousand dollars. 

2. That, as the evidence of that contract, the said Louis- 
ville Underwriters made their policy of insurance dated the day 
and year last aforesaid and delivered the same to libellants, and 
itis now marked “ libellants’ exhibit A,” and is brought into 
court here and made part heréof. 

3. That afterwards, to-wit, January 1, 1889, the said steam- 
boat Natchez being on the Mississippi river on a voyage from 
New Orleans aforesaid to Vicksburg, in the state of Mississippi, 
was greatly damaged by perils of the said river; and within a 
few days thereafter the said steamboat became and was and ever 
since hath been a total loss, excepting only a part of her cabin 
furniture, which was saved and which has been sold and the 
proceeds thereof are held for account of whom it may concern. 

4. And forthe purpose of that contract of insurance the 
said steamboat by agreement of the libellants and the said Louis- 
ville Underwriters, expressed upon the face of that policy, was 
valued at the sum of thirty thousand dollars, although in truth 
and in fact she was of very great value, to-wit, one hundred 
thousand dollars; and the libellants were interested in said 
steamboat, her tackle, apparel and furniture, as owners thereof, 
to a large amount of money—to-wit, the amount last aforesaid. 

5. That afterwards, to wit, January, 22d, 1889, the libel- 
lants caused proofs of the loss and damage aforesaid and of 
libellants’ interest in said steamboat to be made and delivered 
to the said Louisville Underwriters ; and the libellants complied 
with, observed and performed all and singular the terms and 


conditions in said policy stated and set forth, on the part of the 
libellants to be observed and performed, and the said sum of 
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money so insured to the libellants became and was due from the 
said Louisville Underwriters to the libellants March 23d, 1889, 
but the respondents have neglected and refused to pay the same 
or any part thereof, to the great damage of the libellants. 

6. That the said W. M. Railey is the proper person upon 
whom process shall be served, in actions brought against the 
said Louisville Underwriters in the district aforesaid. 

7. That all and singular the matters aforesaid are true and 
are within the admiralty and maritime jurisdiction of the - 
United States, and within the jurisdiction of this honorable court 

Wherefore libellants pray that the said Louisville Under- 
writers be cited to appearand true answer make to all and sin- 
gular the matters aforesaid, and that the said Louisville Under- 
writers be condemned to pay libellants the sem of seven thou- 
sand dollars, with lawful interest from March 23, 1889, with 
all costs; and libellants pray for all such other further relief in 
the premises as to this honorable court shall seem just and 
proper in the premises, and as‘this honorable court is compe- 
tent to give. | O. B. SANSUM, 

Attorney for Libellants. 


EASTERN DistTrRicr oF LOUISIANA—SS. 


O. B. Sansum, being duly sworn upon oath, states affiant 
is the attorney of the libellants named in the foregoing libel ; 
that affiant is authorized to make this affidavit for the libellants ; 
that the matters or things stated in said libel are true of affiant’s 
own knowledge. | O. B. SANSUM. 

K. Loew, U.S. Commissioner. 

April 23, 1889. : 
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THE NATCHEZ AND NEW ORLEANS ) DISTRICT COURT OF THE 
PACKET AND NAVIGATION Com- | UNITED STATES FOR THE 
PANY } EASTERN DISTRICT OF 

U8. LOUISIANA. 

THE LOUISVILLE UNDERWRITERS. No. 12,667. 


Motion to Quash, filed May 6, 1889. 


And now comes the Louisville Underwriters, by J. R. 


' 
} 


Beckwith, attorney and proctor, and aprearing pro hac vice for 
the purpose of this motion only, and in no manner submitting 
to the jurisdiction of the court for any other than the purposes 
of this motion, and to make and submit the question and special 
issues made and tendered in this motion, and moves the court 


now here that the alleged process issued in this cause as offered 


by the record thereof, and the return of the marshal or United 
States deputy endorsed thereon, be in all things quashed, set 


aside and held for naught as process or service thereof against 


or on the Louisville Underwriters, for the following reasons 


amongst others : 


I. 


That the pretended process is in no form of process known 
to courts of admiralty jurisdiction, the same not purporting to 
be either a process for the arrest of a defendant in the nature of | 
a capias, nor warrant of arrest of a defendant with a clause 
therein, that if he cannot be found to attach his goods and chat- 


tels to the amount sued for, or if such property cannot be found 


to attach his credits and effects to the amount sued for in the 
hand of garnishees, nor a monition in the form provided for in 
rule 2 of the rules of the U.S. Supreme Court in admiralty. 
II. 


That, as appears by the record, no process in admiralty has 


been prayed for by the alleged libellant. 


ITI. 


That said pretended process is not in the form nor made re- 


turnable at the time provided by law, nor any return day 


——— 


- a 


5 


named, as required by rule 2 of the rules of this court in force 
at the time when said pretended preoess was issued and bears 
date. 

That even if said pretended process is not void by reason 
of said nullities, the return of the marshal thereon should be 


quashed and set aside, because 
| I. 


It does not appear that the defendant named in the alleged 
process was found or served within the eastern district of 


Louisiana. 
IT. 


That by the record, as it appears in this court, the defend- 
ant named in said pretended process is not an inhabitant of the 
eastern district of Lonisiana, or possessed of property or cred- 
its in said district, nor does it appear that the plaintiff or al- 
leged libellant is an inhabitant of said district. 

And by reason of the premises said mover prays that this 
motion may be entered of record in this court, and that the 
Natchez and New Orleans Packet and Navigation Company be 
notified thereof, and ordered to show cause on 
the day of May, A. D. 1889, at eleven A. M., why 
said motion shall be granted and allowed, and it is further 
ordered that all proceedings herein be stayed until this motion 


“an be heard and determined. 


Submission of Rule to Dismiss Respondents’ Motion to Quash. 
May 9th, 1889. 

NATCHEZ AND NEW ORLEANS PACKET AND N. Co. ) 

VS. 12,667. 

LOUISVILLE UNDERWRITERS. \ 

The rule to dismiss respondents’ motion to quash proceed- 

ings came on to be heard, and having been argued by the proc- 

tors of the respective parties, the court took time to consider. 
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Order denying Motion to Quash. 


June 15, 1889. 


THE NATCHEZ AND NEW ORLEANS PACKET AND NAV. Co. 
VS. 
THE LOUISVILLE UNDERWRITERS. No. 12,667. 


This cause came on to be heard upon respondents’ motion 
to quash the proceedings and was argued by the proctors. 

On consideration thereof, for reasons orally assigned, it is 
ordered by the court that the motion be denied and the cause 


allowed to proceed. 


Exception filed June 15, 1889, 


THE NATCHEZ AND NEW ORLEANS ) DISTRICT COURT OF THE 
PACKET AND NAVIGATION COMPANY | UNITEDSTATES FORTHE 
vs. { EASTERN DISTRICT OF 
THE LOUISVILLE UNDERWRITERS. } LOUISIANA. No. 12,667. 
And now comes the Louisville Underwriters, and saving 
and reserving unto itself the benefit of all exceptions and 
motions to quash the process in this cause, and at all times 
saving and reserving all of the benefit of said motion, and at 
all times insisting that it ought not to be required to make any 
further defence herein, for the reasoa that this court never had 
or has acquired jurisdiction over said Louisville Underwriters, 
but appearing under compulsion, saith that it ought not to be 
required to respond and make answer unto said supposed libel 
herein, and except thereto for the reasons, amongst others— 


i. 


That it does not appear in or by the said alleged libel that 
the alleged libellant is entitled to make or exhibit any libel 
herein, in that it does not appear that said alleged libejlant is 
either a natural person, a partnership between natural persons 


or a corporation having existence by authority of any law of 
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any state, nor does it appear in any manner or form that said 
alleged libellant has any right to appear, sue or be sued or stand 
in judgment in any court. 


II. 
That on the face of said alleged libel it appears that neither 
the alleged libellant or the respondent reside in or are present 


in the eastern district of Louisiana, or that the respondent is 
found or has any property at or within the eastern district of 
Louisiana or within the jurisdiction of this court. 

II. 


That it does not appear by the record in this cause that the 


— 


respondent has ever been served with any process requiring or 


compelling it to make any appearance herein or answer, or 


in any manner plead herein or stand to or“dbide any order or 


decree in this cause. 


IV. 


That it does not appear in and by said libel that, the al- 


leged libellant was the owner of the steamboat Natchez at the 


time of the alleged loss thereof, or had any insurable inter- 


est or property thereio, or suffered avy loss by reason of the 


alleged wreck of said Natchez. 


Wherefore, said Louisville Underwriters pray judgment 


and decree, that said libel is in all things insufficient to be an- 


swered unto, and that respondent be required to make no fur- 


ther answer thereunto, and will ever pray, ete. 


J. R. BECKWITH, 
Proctor. 


Submission of Exception, June 20, 1889. 


NATCHEZ AND NEW ORLEANS PACKET 
AND NAVIGATION COMPANY \ 

vs. 

LOUISVILLE UNDERWRITERS. J 


The exception herein came on to be heard, and having 
been argued by the proctors for the respective parties, the court 
tock time to consider. 


Order Overruling Exceptions, June 21, 1889. 


NATCHEZ AND NEW ORLEANS PACKET ) 
AND NAVIGATION COMPANY | 

v8. f 

LOUISVILLE UNDERWRITERS. J 


No. 12,667. 


This cause came on to be heard upon the exception and 
was argued by the proctors. On consideration thereof it is or- 
dered by the court that the exception be overruled, and that 


twenty days be allowed respondent to answer the libel. 


Order Allowing to Amend. 
June 17, 1889. 


NATCHEZ AND NEW ORLEANS PACKET AND ) 
NAVIGATION COMPANY 
Rx 
LOUISVILLE UNDERWRITERS. 


-No. 12,667 


‘ 
a gS eee 


On motion of O. B. Sansum, proctor for libellants, it is or- 
dered that said libellants have leave to amend their libel in- 
stanter by interlining the words ‘*a corporation created by the 
statutes of Kentucky,’’ after the words Covington, Kentucky, 
and by interlining after the word furniture the words ‘‘as 
owners thereof.” 

And it is further ordered that respondents be cited to appear 
on Thursday, 20th inst., at 11 A. M., and show cause why they 


Both of which amendments being now made. 


shall not be ordered to answer the libels. 


Answer filed July 12, 1889. 


THE NATCHEZ AND NEW ORLEANS) DISTRICT COURT OF THE 
PACKET AND NAVIGATION | UNITED STATES FOR 
COMPANY |THE EASTERN DISTRICT 
v8. OF LOUISIANA. 
THE LOUISVILLE UNDERWRITERS | 
OF LOUISVILLE. No. 12,667. 


And now comes the Louisville Underwriters of Louisville,and 
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by protestatiou, at all times insisting upon all motions to quash, 
and exceptions hereinbefore made, pleaded and filed, and at all 
times insisting that this court is without jurisdiction to hear or 
entertain the matters complained of and set forth in said libel, 
and answering only pursuant to and under the order of the 
court, and not voluntarily, for answer to the said libel herein 
saith: ; 

That it is not advised or informed, and has no means of 
knowledge, whether the Natchez and New Orleans Packet and 
Navigation Company is a corporation created under and by 
virtue of the laws of the state of Kentucky, or under and by 
virtue of any other statutes and laws, and therefore denies that 
the said Natchez and New Orleans Packet and Navigation 
Company is a corporation. ot 

In answer to the first article in said libel respondent saith 
that it is true that the said Louisville Underwriters of Louis- 
ville, in the state of Kentucky, is a corporation duly organized 
and created under and by virtue of the laws of the state of Ken- 
tucky, and is and was engaged in the business of fire and ma- 
rine insurance at Louisville in the state of Kentucky, but denies 
that it ever at any time carried on the business of marine insur- 
ance in the city of New Orleans. at No. 191 Gravier street, or 
elsewhere in the state of Louisiana; but the truth is that said 
Railey, named in said libel, was authorized to solicit risks to be 
taken and insured by the respondent ; but that all underwriting 
and all policies issued on any risks taken were and are issued 
in the city of Louisville, Kentucky, and not in the city of New 
Orleans and state of Louisiana, as respondent is advised and 
believes. That all policies are made and executed in Louis- 
ville, Kentucky, by said company, and simply countersigned by 
the agent in New Orleans, who has not the power to bind the 
colpany iu any matter of insurance. That it is true that the 
said respondent did, at Louisville, in the state of Kentucky, at 
or about the time set forth in said libel, execute a policy of in- 
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surance on and concerning the steamboat Natchez for the period 
of twelve months next ensuing the date of the execution and 
delivery of the said policy ; but that the said steamer Natchez 
was not at that time, nor at any subsequent time, the property 
of any citizen or resident of the state of Louisiana, or of the 
eastern district of Louisiana, and that said risk is not and was 
not a risk of insurance of property in the state of Louisiana, or 
owned by a citizen or inhabitant thereof. That on the contrary 
thereof it was held out to and represented to respondent, at the 
time of the execution and delivery of the said policy of insur- 
ance, that any interestinsured in the steamboat Natchez. or re- 
ferred to in the said policy of insurance, was not the property 
of citizens of the stute of Kentucky. 

Inanswer to said second article in said libel respondent 
says, it is truethat the said respondent, at the city of Louis- 
ville, in the state of Kentucky, did execute and deliver a policy 
of insurance, and that respondent believes that the said: policy 
or contract of insurance is the same referred to in said libel, 
and made exhibit ‘* A,’”’ but that the same was executed in the 
city of Louisville, in the state of Kentucky, and was made, ex- 
ecuted and delivered, subject to all the conditions, warranties 
and terms contained and set forth in the said contract or policy 
of insurance. That it is not true that the said premium or con- 
sideration alleged in said libel to have been given or paid as 
the consideration for the execution and delivery of the said 
policy of insurance, was ever paid in money by the assured or 
by the libellant, but, on the contrary thereof, instead of paying 
the same in cash, the said permission was and is represented by 
the promissory note of the Natchez and New Orleans Packet and 
Navigation Company, and thatthe said note has never been 
paid or taken by thesaid libellant, and still remains in the 
possession of respondent, and is due and unpaid, by reason 
whereof said policy became and is null and void, as respondent 
is advised and believes. That by the terms and conditions of 
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the said policy of insurance said respondent only insured the 
said steamboat Nutchez against the unavoidable danger of the 
river and of fires, except when caused by the bursting or ex- 
plosion of the boiler, or any part thereof; by the collapse of a 
fine. or the use of coal oil or spirit gas in any form, and other 
exceptions set forth and contained in said policy of insurance, 
to which respondent at all times refers, and subject to all the 
warranties contained and set forth in said contract of insurance 
and policy, and upon all of which this respondent at all times 
insists. 

And further answering this respondent says, that it 
is advised, informed and verily believes, and _ therefore 
charges, that at the time of the alleged loss of the said 
steamboat Natchez, set forth in said libel, that the said 
vessel was not seaworthy, in that it was not sufficiently 
found in tackle and appliances, and not provided with proper 
master, officers and crew,.and other things and means necessary 
for the safe navigation of said vessel, and that said vessel was 
not navigated with ordinary care and skill, as usual for boats of 
her class in the prosecution of business and navigation at that 
part or portion of the Mississippi river; but, on the contrary 
thereof, that said vessel was unskilfully and negligently naviga- 
ted. Thatany and all loss or damage resulting to said vessel 
was the result of negligent, careless and unskilful navigation 
thereof, contrary to the terms and conditions of the express 
warranty contained in said policy of insurance. 


And further answering respondent saith: That it is in- 
ormed and believes that by reason of the unskilful navigation, 
and through the fault of the master, officers or crew of said 
steamboat ‘‘ Natchez,’’? was, on or about the first day of Jan- 
uary, 1889, by said unskilful and negligent navigation, run 
upon a bar in the Mississippi river, while on a voyage from the 
city of New Orleans to Vicksburg, in the state of Mississippi 
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but that said steamboat was afterwards and in a short time 
backed off from said bar and put afloat, and was not at that 
time and by reason of the running of said vessel on said bar, 
destroyed or lost, but that the loss of said vessel, if it occurred, 
resulted from unskilful, careless, negligent and reckless naviga- 
tion of the said vessel after getting off the bar and proceeding 
on her voyage, and that had the said steamboat Natchez been 
navigated with ordinary care and skill after having been 
got of the said bar, the vessel would never have been wrecked 
or suffered further material damage; but that by reason of 
. negligence, carelessness and unskilful navigation after said 
vessel was again afloat and off the said bar, and while in 
in charge of the officers and crew thereof, was permitted to fill 
with water. and voluntarily beached or run aground. That had 
said vessel been properly equipped with pumps and machinery 
adapted to the purpose, or had the avpliances on board said 
vessel been used or applied with ordinary care and skill could 
have been kept afloat, taken to a port of safety; and that said 
libellant failed in all things to carry out its obligations con- 
tained in said policy of insurance, to use every effort for the 
safeguard and recoyery of said vessel, or in preserving, or secur- 
ing, or saving the property insured in case of danger and dis, 
aster. That for a long time after the said vessel had been run 
ashore, by the use of ordinary skill and care, the destruction of 
said vessel could have been avoided. That the pumps and ap- 
pliances for saving said vessel, attached to and being a part of 
the equipment of the vessel, were unskilfully and negligenily 
used ; that at the point where said vessel was grounded, by the 
voluntary act of the master thereof, it was within the power 
of the master and owners of the said vessel to have procured 
assistance in the way of additional pumps and devices neces- 
sary tosave said vessel from destruction while on the ground 
and that the master and owners thereof negligently omitted or 
refused so to do, and that the destiuction of the said vessel 
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while in said position, where the master and owners thereof had 
vaused her to be grounded, was not an unavoidable danger and 
peril of the river or the navigation thereof; but resulted from 
the gross carelessness of the master and owners thereof, and their 
disregard of their obligation.contained in said policy. 

And further answering respondent saith: That said libellanf, 
disregarding the warranties and obligations imposed upon said 
libellant by the terms and conditions of said policy of insnranee, 
in and after said vessel had filled with water. whilst so aground 
as aforesaid, did not use proper effort and care for the safe- 
guard and recovery of said vessel, or so much thereof as would 
and could at that time have been saved; but, on the contrary 
thereof, negligently permitted said loss to be aggravated, and 
took no steps td save any considerable part or portion thereof. 
That with due and reasonable care and skill.the machinery and 
other valuable portions of said vessel would have been saved 
and not permitted to become a loss. That the city of Vicksburg 
was not far distant from the point where said vessel was 
grounded ; that by reasonable care and evergy, and regard for 
the obligation on the part of said libellant to save as much of 
said property as possible from loss, steam vessels and other ap- 
pliances could have been obtained from Vicksburg, and if the 
vessel herself could not have been rescued or saved from loss, 
very much of the property, machinery, appliances, tackle and 
apparel of said vessel could have been saved from loss. 

And further answering respondent saith: That said libellant 
has not furnished and provided the said respondent with proof 
of the loss of the said vessel in manner and form as required by 
the terms and conditions of said policy, and has never aban- 
doned or offered to abandon the said vessel to the said respond- 
ent, nor abandoned or offered to abandon any part thereof 
claimed to have been saved; nor has said libellant put itself in 
a condition required by the terms of said policy of insurance, to 
abandon said vessel to the said respondeut as for a total loss. 
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And further answering respondent saith: That it is true 
that said steamboat ‘* Natchez,’”’ for the purposes of insurance; 
was valued at the sum of thirty thousand dollars, but denies 


that said vessel was of any greater value or was the value of 


one hundred thousand dollars, as averred in said libel. That 
respondent has no means of knowing whether the libellant had 
any insurable interest in said steamboat Natchez, her tackle, 
apparel and furniture, at the time of the alleged loss thereof; 
therefore denies the same, and insists upon strict proof in that 
particular and respect. 

Respondent further answering saith that by reason of the 
matters set forth in this answer the said respondent denies that 
it is indebted unto the said libellant in any sum of money what- 
ever, by reason of or on accountof said alleged contract of in- 
surance, described and set forth in said libel, or that the alleged 
loss of said vessel was from any cause or causes Insured against 
in said policy of insurance. 

Further answering, respondent saith that it is advised of coun- 
sel, and verily believes, and therefore avers that the said W. M. 


Railey is not a proper person upon whom process in admiralty 


can be served in causes in admiralty by and against said 
respondent in this honorable court, particularly in any 
action brought upon the said policy of insurance referred 
to and set forth in said alleged contract of insurance, set 
forth and deseribed in said libel herein, either in virtue 
of the relation of the said Railey to the said respondent, or 
by reason of any act of the legislature of the state of Louisiana, 
or law in force within the district of Louisiana. Thatin regard 
to this particular alleged contract of insurance the same was 
not a contract made within the state of Louisiana, nor does the 
Same in any way relate to, affect or purport to bear upon or 
insure any property owned or possessed by any inhabitant or 
citizen of the state of Louisiana; but, on the contrary thereof, 
purports to relate to on the face thereof, and does not relate 
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solely to property, by the libellant’s own representation, owned 
and possessed entirely without the limits of this district or the 
state of Louisiana—to wit, in the state of Kentucky; and that 
in respect of said alleged contract of insurance neither the libel- 
lant nor the respondent can be subjected to any provision or 
condition of any law in force in the state of Louisiana relating 
to insurance, or the operation and acts of insurance companies 
within the state of Louisiana and affecting the property of the 
citizens or inhabitants thereof. 

That respondent is also advised and believes, and therefore 
avers, that there has been at no time in force within the state 
of Louisiana any law or regulation by which respondent, as a 
non-resident of the eastern district of Louisiana, can be com- 
pelled to appear in any admiralty court of the United States, 
holding sessions within the state of Louisiana, by monition, in 
virtue of any contract or alleged obligation relating to or affect 
ing the property of a citizen of other states or countries, at the 
suit of any libeilant not a resident or a citizen of the state of 
Louisiana or of the eastern district of Louisiana; and said res- 
pondent saith that it bas no property, rights or credits within 
the eastern district of Louisiana; and at all times insists that 
that this court is, and at all times has been, without jurisdiction 
or authority over this respondent, or right to adjudge about and 
concerning any matters set forth or contained in said alleged 
policy of insurance. 

Wherefore respondent prays this honorable court will be 
pleased to pronounce against the libel aforesaid, and condemn 
the libellants in costs; and otherwise right and justice admin- 
ister in the premises. 

J. R. BECKWITH, 
Proctor for Respondent. 
EASTERN DISTRICT OF LOUISIANA, SS. : 
Wm. M. Railey being duly sworn saith that he is the person 


upon whom the process in this cause was served, as shown by 
the record thereof; that he knoweth contents of the foregoing 
answer, and that he truly believes the same to be true. 
Wm. M. RAILeEY. 

Subscribed and sworn to before me, a duly 

qualified notary public, in and for the 

parish of Orleans, state of Louisiana, 

this 9th day of July, 1889. 
[L. 8. ] G. REBENTISCH, 
? Notary Public. 


DistRicTtT COURT OF THE UNITED STATES FOR THE EAST- 
ERN DISTRICT OF LOUISIANA—CLERK’S OFFICE. 


I certify that the foregoing thirty pages do contain true and 
correct copies of the originals on file and of record in the matter 
of the Natchez and New Orleans Packet and Navigation Com- 
pany vs. the Louisville Underwriters, No. 12,667 of the docket 
of said court. ; 

In testimony whereof I grant these presents, under my 
hand and the seal of said court at New Orleans, this 17th day 
of December, 1889. 

K. LOEW, Deputy Clerk. 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 
No. 7 , Original. 


Ex Parte THE ST. PAU’. FIRE AND MARINE INSUR- 
ANCE COMPANY or St. PAut, MINNESOTA. 


Suggestion for Writ of Prohibition to the District Court of the United 
States for the Eastern District of Louisiana, in Admiralty. 


J. R. BECKWITH, 
Attorney and Counsel for St. Paul Fire and Marine Ins, Co 


en ee ce 


A. W. Hyatt, Printer and Stationer, 75 Camp st., N. O.—47050 
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Supreme Court of the United States. 


OCTOBER TERM, 1889. 


se it remembered, that on the ——— day of Jannary, A. 
D. 1890, before the Honorable Melville W. Fuller, Chief Justice, 
and his associates, justices of the Supreme Court at Washington, 
came the St. Paul Fire and Marine Insurance Company, a 
corporation duly ereated and existing under and by virtue 
and foree of the laws of the state of Minnesota, still in full foree 


and effect, with its domicile in the city of St. Paul in said state 


and being an inhabitant of the state of Minnesota, by James R. 


Beckwith, their attorney and proctor, and gives this honorable 
court now here to understand and be informed : 
That, whereas, by the statutes of the United States now in 


full force and effect, and particularly under and by virtue of the 


provisions of chapter 107 of the acts of congress of the United 


States, adopted in the year 1875 and approved Mareh 3d, 1875 
(18 Stat. at Large, 480), entitled “An act to determine the juris- 
diction of the circuit courts of the United States, and to regu. 
late the removal of causes from state courts and for other pur- 
poses,’’ as amended by the provisions of an act of congress ap- 
proved March 3, 1887, entitled **‘An act to amend the act of Con. 
gress, approved March third, eighteen hundred and seventy-five, 
entitled ‘‘an aet to determine the jurisdiction of the cireuit courts 
of the United States, and to regulate the removal of causes from 
State courts, and for other purposes,’’ and to further regulate 
the jurisdiction of the circuit courts of the United States 
and for other purposes,’ it is enacted by and in the first see- 
tion of said act of congress, as amended and in force at all 


times since the said third day of March, A. D., 1887, that ** no 


y2) 
person shall be arrested in one district for trial in another, in 
any civil action before a cireuit or district court; and no 
civil suit shall be brought before either of said courts against 
any person by any original process of proceeding in any other 
district than that whereof he is an inhabitant.” 

And whereas the said act of congress las so changed and 
repealed former laws conferring jurisdiction on the district 
courts of the United States, that said courts no longer have 
jurisdiction to hear and determine any cause in admiralty of a 
civil nature where it is indispensable to jurisdiction that the 
defendants in such cause shall be cited, summoned or com- 
manded in any form to be and appear in said district court and 
stand as defendant therein unless the said defendant shall be an 
inhabitant of the district in which said district court is held or 
exists by law, as this appearer is advised and believes. 

And whereas the said corporation, the St. Paul Fire and 
Marine Insurance Company was not in the month of April, A. 
D., 1889, nor at any time before that date, nor at any time since 
then, has been a citizen of the state of Louisiana or an inhabit- 
ant of the eastern district of Louisiana, but during all of that 
tir e was and still is an inhabitant of Minnesota. Neverthie- 
less a certain cortain corporation, created under and by virtue 
of the laws of the said state of Minnesota, and an inhabitant 
thereof, not ignorant of the extent and limit of the jurisdiction 
of the district court of the United States for the eastern district 
of Louisiana, and well knowing that the said St. Paul Fire and 
Marine Insurance Company was not and never had been an 


inhabitant of the said eastern district of Louisiana in and during 


the month of April, A. D. 1887, did file and exhibit in said 


district court of the United States for the eastern district of 
Louisiana a certain libel against the said St. Paul Fire and Ma- 
rine Insurance Company in a cause of alleged insurance con- 
tract, civil and maritime and in admiralty, wherein the said 
Natchez and New Orleans Packet and Navigation Company 
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is libellant and the said St. Paul Fire and Marine Insurance 
Company made respondent is defendant in said proceeding. 
That upon filing said libel the said district court took jurisdic. 
tion thereof, notwithstanding the fact that it appeared on the 
face of the said lib] that neither the libellant nor respondent 
were inhabitants of said eastern district of Louisiana, and issued 
some description of process, alleged to have been due process 
in admiralty directed to the said St. Paul Fire and Marine In- 
surance Company and so held by said court, which process in 
effect commanded the said St. Paul Fire and Marine Insurance 
Company to be and appear in said court on a day certain, and 
stand to and abide the orders and decrees of said court sitting 
in admiralty. 

That the said St. Paul Fire and Marine Insurance Company 
never voluntarily submitted to the jurisdiction of said district 


court, but at all times excepted and protested against the same, 
and by all lawful means in its power attempted to prevail on said 


court to desist in exercising control aud jurisdiction over said non- 
resident defendant or respondent, but without avail, as appears 
from an attested copy of the proceedings had in said case in 
said court, which is herewith submitted to this honorable court, 
with and as a part of the suggestion. Yet the said Edward 
C. Dillings, the judge of said district court for the said eastern 
district of Louisiana still, and against the plea, rule and protest 
of the said St. Paul Fire and Marine Ivsurance Company, set 
forth and pleaded in said transcript of said proceeding, insists 
upon and continues to exereise control over the said St. Paul 
Fire and Marine Insurance Company and of said plea of said 
Natchez and New Orleans Packet and Navigation Company, to 
the manifest injury of said St. Paul Fire and Marine Insurance 
Company, and as said corporation is advised and avers to the 
manifest violation of the said laws of the United States. 
Wherefore the said St. Paul Fire and Marine Insurance 


Company, most respectfully requesting the aid of this honorable 


{ 


court in the premises, prays remedy by a writ of prohibition, 
to be issued out of this honorable court, to be directed to the 
said judge of the district court of the United States in and for 
the eastern district of Louisiana, to prohibit him from holding 
the plea aforesaid, or proceeding further in the case aforesaid 
or in the premises aforesaid, and from claiming any authority 
or jurisdiction, over the said St. Paul Fire and Marine Insur- 
ance Company by reason thereof. 
And will ever pray, ete. 
ST. PAUL FIRE AND MARINE INSURANCE COMPANY, 
By J. R. BECKWITH, their attorney. 


EASTERN DIsTRICT OF LOUISIANA, §S. 

J. R. Beckwith, being duly sworn, deposeth and saith, that 
he is attorney and proctor of and for the said St. Paul Fire 
and Marine Insurance Company who makes the foregoing 
suggestion, and that the matters of fact set forth in said sugges- 
tion are true, as he verily believes, and turther saith not. 

J. KR. BECKWITH. 


Subscribed and sworn to before me, this day of 


January, 1890. 


UNITED STATES DISTRICT COURT. 


EasTERN Districr or LOUISIANA. 


No. 12.668. 


THE NATCHEZ AND NEW ORLEANS PACKET AND 
NAVIGATION COMPANY 
LOCTSUS 
THE ST. PAUL FIRE AND MARINE INSURANCE CO. 


Libel filed April 23, 1889. 
In ADMIRALTY. 


To the Honorable Edward C. Billings, Judge of the District Court 
of the United States for the Lastern District of Louisiana: 

The Natchez and New Orleans Packet and Navigation Com- 
pany of Covington, Kentucky, a corporation created by the 
statutes of Kentucky, exhibit this their libel against the St. 
Paul Fire and Marine Insurance Company of St. Paul, Minne- 
sota, in a cause of contract, civil and maritime; and thereupon 
libellants allege as follows, to-wit: 

1. For that, heretofore, to-wit, Oetober 5, 18858, the said 
St. Paul Fire and Marine Insurance Company, being a corpora- 
tion of the State of Minnesota, were carrying on the business of 
fire and marine insurance in the city of New Orleans, at 191 
Gravier street, W. M. Railey being then and still is the agent 
of said St. Paul Fire and Marine Insurance Company ; and on 
the day and year last aforesaid, for and in consideration of a 
premium of two hundred and seventy five dollars paid by the 
libellants to the said St. Paul Fire and Marine Insurance Com- 


pany, the said St. Paul Fire and Marine Insurance Company 


2 
eontracted with the libellants to insure the libellants against all 
loss and damage that might happen by or be cansed by the per- 
ils of the seas, rivers, fires and jettisons to the steamboat 
Natchez, her tackle, apparel and furniture, for and during the 
term of twelve months then next ensuing, not exceeding the 
sum of two thousand five hundred dollars. 

2. That, as the evidence of that contract, the said St. 
Paul Fire and Marine Insurance Company in all their poliey of 
insurance dated the day and year last aforesaid and delivered 
the same to the libellants, and it is now marked “libellants 
exhibit A,” and is brought into court here and made part hereof. 

3. That afterwards, to-wit, January 1, 1889, the said 
steamboat Natchez being on on a voyage from New Orleans 
aforesaid to Vicksburg, in the state of Mississippi, wus 
greatly damaged by perils of the said river; and within a 
few days thereafter the said steamboat became and was and ever 
since hath been a total loss, excepting only a part of her. cabin 
furniture, which was saved and which has been sold and the 
proceeds thereof are held for account of whom it may concern. 

4. And forthe purposes of that contract of insurance the 
said steamboat by agreement of the libellants and the said St. 
Paul Fire and Marine Insurance Company, expressed upon 
the face of that policy, was valued at the sum of thirty thousand 
dollars, although in truth and in faet she was of very grezat 
value—to-wit, one hundred thousand dollars ; and the libellants 
were interested in said steamboat, her tackle, apparel and far- 
niture, as owners thereof, to a large amount of money—to-wit. 
the amount last aforesaid. 

o. That afterwards—to wit, January, 22d, 1889—the libel- 
lants cansed proofs of the loss and damage aforesaid and of the 
libellants’ interestin said steamboat to be made and delivered 
to the said St. Paul Fire and Marine Insurance Company; and 
the libellants complied with, observed and performed all and 


singular the terms and conditions in said policy stated and set 


furth on the part of the libellants to be observed and performed 
and the sum of money so insured to the libellants became and 
was due from the said St. Paul Fire and Marine Insurance Com- 
pany to the libellants March 23d, 1889, but the said St. Paul 
Fire and Marine Insurance Company have neglected and re- 
fused to pay the same or any part thereof, to the great damage 
of the libellants. 

6. That the said W. M. Railey is the proper person upon 
whom process shall be served in actions brought against the 
said St. Paul Fire and Marine Insurance Company in the dis- 
trict afuresaid. 

7. That all and singular the matters aforesaid are true and 
are within the admiralty and maritime jurisdiction of the 
United States, and within the jurisdiction of this honorable court. 

Wherefore libellants pray that the said St. Paul Fire and 
Marine Insurance Company be cited to appearand true answer 
make to all and singular the matters aforesaid, and that the said 
St. Paul Fire and Marine Insurance Company be condemned to 
pay libellants the sum of two thousand five hundred dollars, 
with lawful interest from March 23, 1889, with all costs; and 
libellants pray for all such other further relief in the premises 
as to this honorable court shall seem just and proper in the 
premises, and as this honorable court is competent to give. 

O. B. SANSUM, 
Attorney for Libellants. 


EASTERN District OF LOUISIANA—SS. 

O. B. Sausum, being duly sworn upon oath, states affiant 
is the attorney of the libellants named in the foregoing libel; 
that affiant is authorized to make this aflidavit for libellants ; 
that all matters or things stated in said libel are true of affiant’s 
own knowledge. O. L. SANSUM. 

Before me, K. LoEw, U. S. Commissioner. 

April 23, 1889. 
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THE NATCHEZ AND NEW ORLEANS ) DISTRICT COURT OF THE 
PACKET AND NAVIGATION CoMm- | UNITFD STATES FOR THE 


PANY EASTERN District OF 


UN, LOUISIANA. 
ST. Pau. F. anpD M. Ins. Co. No. 12.668. 


Motion to Quash, filed May 6, 1889. 


And now comes the St. Paul Fire and Marine Insurance 
Company, by J. R. Beckwith, attorney and proctor, and ap- 
pearing pro hac vice and for the purpose of this motion only, and 
inno manner submitting to the jurisdiction of the court for 
any other than the purposes of this motion, and to make and 
raise the questions and issues made and tendered to the court 
in this motion, moves the court now here that the alleged pro- 
cess issued in this cause as offered by the record thereof, and 
the return of the marshal or his deputy endorsed thereon, be 
in all things quashed, set aside and held for naught as process 
or service thereof on the St. Paul Fire and Marine Jiusuranee 
Company, for the following reasons amongst others : 


I. 


That the pretended process is in no form of process known 
to courts of admiralty jurisdiction, the same not purporting to 
be either a process for the arrest of a defendant in the nature of 
a capias, nor warrant of arrest of a defendant with a clause 
therein that if he cannot be found to attach his goods and chat- 
tels to the amount sued for, or if such property cannot be found 
to attach his credits and effects to the amount sued for in the 
hands of garnishees; nora monition in noform provided for in 
rule 2 of the rules of the Supreme Court in admiralty. 

IT. 

That, as appears by the record herein, no process in admi- 

ralty was or has been prayed for. 
ITI. 


That said pretended process is not in the form nor made re- 
turnable at the time provided by law, or any return day 


REE Ve 


he 
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named, as required in rule 2 of the rules of this court in force 
at the time when said pretended process Was issued and bears 
Lest. 

That even if said pretended process is not void and of no 
effect the return of the marshal thereon should be quashed and 
set aside, because 

| 

It does not appear that the defendant named in the alleged 
process was found or served within the eastern district of 
Louisiana. 

II. 

That by the record, as it appears in this court, the defend- 
ant named in safd pretended process is uot an inhabitant of the 
astern distiict of Louisiana, or possessed of property or cred- 
its in said district, nor does it appear that the plaintiff or al- 
leged libellant is an inhabitant of said district. 

And by reason of the premises said mover prays that this 
motion may be entered and made of record herein, and that the 
suid Natchez and New Orleans Packet and Navigation Company 
be notified thereof, and ordered to show cause, if any they have, 
day of May, 1889, at 1i 
o'clock A. M., why said motion shall not be allowed and granted: 


on the 


and it is further ordered that all proceedings in this case be 
stayed until this motion can be heard and determined. 


Submission of Rule to Dismiss Respondents’ Motion to Quash. 
May 9th, 15589. 


’ 


NATCHEZ AND NEW OKLEANS PACKET AND N, Co. 


vs. - 12,668. 
St. PAUL FIRE AND MARINE INSURANCE COMPANY. \ 
The rule to dismiss respondents’ motion to quash proceed- 
ings came on to be heard, and having been argued by the proce 
tors for the respective parties, the court took time to consider. 


6 
Order denying Motion to Quash. 
June 15, 1859. 
NATCHEZ AND NEW ORLEANS PACKET AND NAY. Co. ) 


Vs. 12,668. 
St. PAUL FIRE AND MARINE INSURANCE COMPANY. \ 


This cause came on to be heard upon respondents’ motion 
to quash the proceedings and was argued by the proctors. 

On consideration thereof, for reasons orally assigned, it is 
ordered by the court that the motion be denied and the cause 


allowed to proceed. 


Exception filed June 15, 1889, 
THe NATCHEZ AND NEW ORLEANS ) DISTRICT COURT OF THE 
PACKET AND NAVIGATION COMPANY | UNITED STATES FOR THE 
vs, ( EASTERN DISTRICT OF 
ST. PAUL FIRE AND MARINE INs. Co. LOUISIANA. No. 12,668. 
And now comes the St. Paul Fire and Marine Insurance 
Company, aud saving and reserving unto itself the benefit of all 
exceptions and motion to quash the process in this cause, and 
at all times saving and reserving all of the benefit of said mo- 
tion, and at all times insisting that it ought not to: be required 
to make any further defence herein, for the reason that this 
court never had or has acquired jurisdiction over said St. Paul 
Fire and Marine [Insurance Company, but appearing under com- 
pulsion, saith that it ought vot to be required to respond and 
make answer unto said supposed libel herein, and except thereto 


for the reasons, amongst others— 


I, 

That it does not appear in or by the said alleged libel that 
the alleged libellant is entitled to make or exhibit any libel 
herein, in that it does not appear that said alleged libejlant is 
either a natural person, a partnership between natural persons 
or a corporation having existence by authority of-any law of 


é 


any state, nor does it appear in any manner or form that said 
alleged libellant has any right to appear, sue or be sued or stand 


in judgment in any court. 
I]. 


That on the face of said alleged libel if appears that neither 
the alleged Jibellant or the respondent reside in or are present 
in the eastern district of Louisiana, or that the respondent is 
found or has any property at or within the eastern district of 
Louisiana or within the jurisdiction of this court. 


III. 


That it does not appear by the record in this cause that the 
respondent has ever been served with any process requiring or 
compelling it to make any appearance herein or answer, or 
in any manner plead herein or stand to or abide any order or 
decree in this cause. 

IV. 

That it does not appear in and by said libel that the al- 
leged libellant was the owner of the steamboat Natchez at the 
time of the alleged loss thereof, or had any insurable inter- 
est or property thereiv, or suffered any loss by reason of the 
alleged wreck of said Natchez. | 

Wherefore, said St. Paul Fire and Marine Insurance Com- 
pany pray judgment and decree, that said libel is in all things 
insufficient to be answered unto, and that respondent be required 
to make no further answer thereunto; and will ever pray, ete. 


J. R. BECKWITH, 
Proctor. 


Order Allowing to Amend. 
June 17, 1889. 
NATCHEZ AND NEW ORLEANS PACKET AND ) 
sce COMPANY t No. 12,668 
ST. PAUL FIRE AND MARINE INSURANCE Comp’y. | 


On motion of O. B. Sansum, proctor for libellants, it is or- 
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dered that said libellants have leave to amend their libel in- 
stanter by interlining the words ‘‘a eorporation created by the 
statutes of Kentucky,’’ after the words Covington, Kentucky, 
and by interlining after the word furniture the words ‘‘as 
owners thereof.” Both of which amendments being now made. 
And it is further ordered that respondents be cited to appear 
on Thursday, 20th inst., at 11 A. M., and show cause why they 


Shall not be ordered to answer the libels. 


Submission of Exception, June 20, 1889. 
NATCHEZ AND NEW ORLEANS PACKET ) 
AND er COMPANY No. 12.668. 
St. PAUL FIRE AND MARINE INs. Co. J 
The exception herein came on to be heard, and having 
been argued by the proctors for the respective parties, the court ‘ 


tock time to consider. 


Order Overruling Exceptions, June 21, 1889. - 


NATCHEZ AND NEW ORLEANS PACKET ) 

AND or COMPANY : No. 12.668. 

St. PauL FIRE AND MARINE INs. Co. J 

This cause came on to be heard upon the exeeption and 

was argued by the proctors. On consideration thereof it is or- 

dered by the court that the exception be overruled, and that 
twenty days be allowed respondent to answer the'libel. 


Answer filed July 12, 1889. 
THE NATCHEZ AND NEW ORLEANS PACKET AND ) 
NAVIGATION COMPANY pee 
et > No. 12,668. 
St. PAUL FIRE AND MARINE INSURANCE Co. 


And now comes the St. Paul Fire and Marine Insurance 
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Company and by protestation, at all times insisting upon all 
motions to quash, and exceptions hereinbefore made, pleaded 
and filed, and at all times insisting that this court is without 
jurisdiction to hear or entertain the matters complained of and 
set forth in said libel, and answering only pursuant to and under 
the order of the court, and not voluntarily, for answer to the 
said libel herein saith: 

That it is not advised or informed, and has no means of 
knowledge, whether the Natchez and New Orleans Packet and 
Nuvigation Company is a corporation created under and by 
virtue of the laws of the state of Kentucky, or under and by 
virtue of any other statutes and laws, and therefore denies that 
the said Natchez and New Orleans Packet and Navigation 
Company is a corporation. = 

In answer to the first article in said libel respondent saith 
that it is true that the said St. Paul Fire and Marine Ivsurance 
Company of St. Paul, in the state of Minnesota, is a corporation 
duly organized and created under and by virtue of the laws of the 
state of Minnesota, and is and was engaged in the business of fire 
and marine insurance at St. Paul in the state of Minnesota, but 
denies that it ever at any time carried on the business of marine 
insurance in the city of New Orleans, at No. 191 Gravier street, 
or elsewhere in the state of Louisiana; but the truth is that said 
Railey, named in said libel, was authorized to solicit risks to be 
taken and insured by the respondent ; but that all underwriting 
and all policies issued on any risks taken were and are issued 
in the city of St. Paul, state of Minnesota, and not in the city of 
New Orleans and state of Louisiana. The said respondent is ad- 
vised and believes that all policies of insurance are made and 
exeented in St. Paul, Minnesota, and simply countersigned by 
the agent in New Orleans, who has no other power to bind the 
said company in making insurance. That it is true that the 
said respondent did, at St. Paul, in the state of Minnesota, at 


or about the time set forth in said libel, execute a policy of in- 
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surance on and concerning the steamboat Natchez for the period 
of twelve months next ensuing the date of the execution and 
delivery of the said policy ; but that the said steamer Natchez 
was not at that time, nor at any subsequent time, the property 
of any citizen or resident of the state of Louisiana, or of the 
eastern district of Louisiana, and that said risk is not and was 
not a risk of insurance of property in the state of Louisiana, or 
owned by a citizen or inhabitant thereof. That on the contrary 
thereof it was held out to and represented to respondent, at the 
time of the execution and delivery of the said policy of insur- 
ance, that any interest insured in the said steamboat Natchez, 
or referred to in the said policy of insurance, was the property 
of citizens of the state of Kentucky. 

Inanswer to said second article in said libel respondent 
says, it is true that the said respondent, at the city of St. Paul. 
in the state of Minnesota, did execute and deliver a policy 
of insurance, and this respondent believes that the said policy 
or contract of insuranee is the same referred to in said libel 
and made exhibit ** A,’’ but that the same was executed in the 
city of St. Paul, in the state of Minnesota, and was made, ex- 
ecuted and delivered, subject to all the conditions, warranties 
and terms coutained and set forth in the said contraet or poliey 
of insurance. ‘That it is not true that the said premium or con- 
sideration alleged in said libel to have been given or paid as 
the consideration for the execution and delivery of the said 
policy of insurance, was ever paid in money by the assured or 
by the libellant, but, on the contrary thereof, instead of paying 
the same in cash, the said premium was and is represented by 
the promissory note of the Natchez and New Orleans 
Packet and Navigation Company, and that the said note 
has never been paid or taken up by the said libellant, and still 
remains in the possession of respondent, and is due and un- 
paid, by reason whereof said policy has become void, as respond- 
ent is advised. That by the terms and conditions of the 


e? 
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said policy of insurance said respondent only insured the 
said steamboat Natchez against the unavoidable dangers of the 
river and of fires, except when caused by the bursting or ex- 
plosion of the boiler, or any part thereof; by the collapse of a 
flue. or the use of coal oil or spirit gas in any form, and other 
exceptions set forth and contained in said policy of insurance, 
to which respondent at all times refers, and subject to all the 
warranties contained and set forth in said contract of insurance 
and policy, and upon all of which this respondent at all times 
insists. 

And further answering this respondent says, that it 
is advised, informed and verily believes, and therefore 
charges, that at the time of the alleged loss of the said 
steamboat Natchez, set forth in said libel, that the said 
vessel was not seaworthy, in that she was not sufliciently 
found in tackle and appliances, and not provided with proper 
master, officers and crew, and other things and means necessary 
fur the safe navigation of said vessel; and that said vessel was 
not navigated with ordinary care and skill, as usual for boats of 
her class in the prosecution of business and navigation in that 
part or portion of the Mississippi river; but, on the contrary 
thereof, that said vessel was unskilfully and negligently naviga- 
ted. That any and all loss or damage resulting to said vessel 
was the result of negligent, careless and unskilful navigation 
thereof, contrary to the terms and conditions of the express 


warranty contained in the policy of insurance. 


And further answering respondent saith: That it is in- 
formed and believes that by reason of the unskilful navigation, 
and through the fault of the master, officers or crew of said steam- 
boat Natchez, the said steamboat was, on or about the 1st day of 
January, 1889, by said unskilful and negligent navigation, run 
upon a bar in the Mississippi river, while on a voyage from the 
city of New Orleans to Vicksburg, in the state of Mississippi; 
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but that said steamboat was afterwards and in a short time 
backed off from said bar and put afloat, and was not at that 
time and by reason of the running of said vessel on said bar, 
destroyed or lost, but that the loss of said vessel, if it occurred, 
resulted from unskilful, careless, negligent and reckless naviga- 
tion of the said vessel after getting off the bar and proceeding 
on her voyage, and that had the said steamboat Natchez been 
navigated with ordinary care and skill after having been 
vot of the said bar, the vessel would never have been wrecked 


or suffered further material damage; but that by reason of 


negligence, carelessness and unskilful vavigation after said 
vessel was again afloat and off the said bar, and while = in 
in charge of the officers and crew thereof, was permitted to fill 
with water, and voluntarily beached or run aground. That had 
said vessel been properly equipped with pumps and machinery 
adapted to the purpose, or had the anpliances on board said vessel 
been used or applied with ordinary care aud skill said vessel would 
have been kept afloat and taken to a port of safety; and that said 
libellant failed in all things to. carry out the obligation con- 
tained in said policy of insurance, to use every effort for the 
safeguard and recoyery of said vessel, or in preserving, or secur- 
or saving the property insured in case of danger and dis. 


ing, 


aster. That for a long time after said vessel had been run 


ashore, by the use of ordinary skill and care, the destruction of 


said vessel could have been avoided. That the pumps and ap- 


pliances for saving said vessel, attached to and being part of 


the equipment of the vessel, were unskilfully and negligently 
used ; that at the point where said vessel was grounded, by the 
voluntary act of the master thereof, it was within the power 
of the master and owners of the said vessel to have procured 
assistance in the way of additional pumps and devices neces- 
Sary to save said vessel from destruction while on the ground, 
and that the master and owners thereof negligently omitted or 
refused so to do, and that the destiuction of the said vessel 


= 


sy 
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while in said position, where the master and owners thereof had 
caused her to be grounded, was not an unavoidable danger and 
peril of the river or the navigation thereof; but resulted from 
the gross carelessness of the master and owners thereof, and their 
disregard of their obligation contained in said policy. 

And further-answering respondent saith: That said libellant, 
further disregarding the warranties and obligations imposed upon 
said libellant by the terms and conditions of said policy of insur- 
anee, inand alter said vessel had filled with water. whilst so 
uvround as aforesaid, did not use proper effort and care for the 
sufeguard and recovery of said vessel, or so much thereof as would 
and could at that time have been saved; but, on the contrary 
thereof, negligently permitted said loss to be aggravated, and 
tuok no steps to save any considerable part or portion thereol. 
That with due and reasonable care aud skill the machinery and 
other valuable portions of said vessel would have been saved 
and not permitted to become a loss. That the city of Vicksburg 
was not far distant from the point where said vessel was 
grounded ; that by reasonable care and energy, and regard for 
the obligation on the part of said libeliant to save as much of 
said property as possible from loss, steam vessels and other ap- 
plianeces could have been obtained from Vicksburg, and if the 
vessel herself could not have been rescued or saved from loss, 
very much of the property, machinery, appliances, tackle and 
apparel of said vessel could have been saved from loss. 

And further answering respondent saith: That said libellant 
has not furnished and provided the said respondent with proof 
of the loss of the said vessel in manner and form as required by 
the terms and conditions of said policy, and has never aban- 
doned or offered to abandon the said vessel to the said respond- 
ent, nor abandoned or offered to abandon any part thereof 
claimed to have been saved; nor has said libellant put itself in 
a condition required by the terms of said policy of insurance, to 
ubandon said vessel to the said respondent as for a total loss. 
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purports to relate to on the face thereof, and does not relate 
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And further answering respondent saith: That it is true 
that said steamboat Natchez. for the purposes of insurance, 
was valued at the sum of thirty thousand dollars, but denies 
that said vessel was of any greater value or was the value of 
one hundred thousand dollars, as averred in said libel. That 
respondent has no means of knowing whether the libellant has 
any insurable interest in said steamboat Natchez, her tackle, 
apparel and furniture, at the time of the alleged loss thereof ; 
therefore denies the same, and insists upon strict proof in that 
particular and respect. 

Respondent further answering saith that by reasen of the 
matters set forth in this answer the said respondent denies that 
it is indebted unto the said libellant in any sum of money what- 
soever, by reason of or on account of said alleged contract of in- 
surance, described and set forth in said libel, or that the alleged 
loss of said vessel was from any cause or causes insured against 
in said poliey of insurance. 

Further answering, respondent saith that it isadvised of coun- 
sel. and verily believes, and therefore avers that the said W. M. 
Railey is not a proper person upon whom process in admiralty 
can be served in eauses in admiralty by and against said 
respondent in this honorable court, particularly in any 
action brought upon the said policy of insuranee referred 
to and set forth in said alleged contract of insuranee, set 
forth and described in said libel herein, either in virtue 
of the relation of tne said Railey to the said respondent, or 
by reason of any act of the legislature of the state of Louisiana, 
or law in foree within the districtoft Louisiana. Thatin regard 
to this particular alleged contract of insurance the same was 
not a contract made within the state of Louisiana, nor does the 
same in any way relate to, affect or purport to bear upon or 
insure any property owned or possessed by any inhabitant o1 
citizen of the state of Louisiana; but, on the contrary thereof, 
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solely to property, by the libellant’s own representation, owned 
and possessed entirely without the limits of this district or the 
state of Louisiana—to wit, in the state of Kentucky; and that 
in respect of said alleged contract of insurance neither the libel- 
lant nor the respondent cau be subjected to any provision or 
condition of any law in force in the state of Louisiana relating 
to insurance, or the operation and acts of insurance companies 
within the state of Louisiana and affecting the property of the 
citizens or inhabitants thereof. 

That respondent is also advised and believes, and therefore 
avers, that there has been at no time in force within the state 
of Louisiana any law or regulation by which respondent, as a 
non-resident of the eastern district of Louisiana, can be com- 
pelled to appear ir any admiralty court’of the United States, 
holding sessions within the state of Louisiana, by monition, in 
virtue of any contract or alleged obligation relating to or affect- 
ing the property of citizens of other states or countries, at the 
suit of any libeilant not a resident or a citizen of the state of 
Louisiana or of the eastern district of Louisiana; and said res- 
pondent saith that it has no property, rights or credits within 
the state of Louisiana or within the eastern district of Louisiana; 
and at all times insists that this court is, and at all times has 
been, without any jurisdiction or authority over this respondent, 
or right to adjudge about and concerning any matters set forth 
or contained in said alleged policy of insurance. 

Wherefore respondent prays this honorable court will be 
pleased to pronounce against the libel aforesaid, and condemn 
the libellants in costs; and otherwise right and justice admin- 
ister in the premises. 

J. R. BECKWITH, 


Proctor for Respondent. 


EASTERN DISTRICT OF LOUISIANA, SS. : 
Wm. M. Railey being duly sworn saith that he is the person 
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upon whom the process in this cause was served, as appears by 
the record thereof; that he knoweth contents of the foregoing 
answer, and verily believes the same to be true. 
Wm. M. RAILEY. 

Subseribed and sworn to before me, a duly 

qualified notary public, in and for the 

parish of Orleans, state of Louisiana, | : 

this 9th day of July, 1889. ‘ 
[L. 8. ] G. REBENTISCH, 

Notary Public. 


—— 


DISTRICT COURT OF THE UNITED STATES FOR THE EASTERN 
DISTRICT OF LOUISIANA—CLERK’S OFFICE. 


I certify that the foregoing twenty-seven pages do contain 
true and correct copies of the originals on file and of record in 
the matter of the Natchez and New Orleans Packet and Navi- 
gation Company vs. the St. Paul Fire and Marine Insurance 
Jompany, No. 12,668 of the docket of said court. 


In testimony whereof I grant these presents, under my 
hand and the seal of said court at New Orleans, this 17th day 
of December, 1889. 


K. LOEW, Deputy Clerk. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1889. 


No. 8 Original. 
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EX PARTE THE LOUISVILLE UNDERWRITERS 
OF LOUISVILLE, KENTUCKY. 


On an Order to Show Cause Why a Writ of Prohibition 
Should Not Issue. 
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T. H. Thomason, Printer, New Orleana. 
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SUPREME GOURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 
No. 8 Original. 
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EX PARTE THE LOUISVILLE UNDERWRITERS 
OF LOUISVILLE, KENTUCKY. 


nea ~ — ee cn 


On an Order to Show Cause Why a Writ of Prohibition 
Should Not Issue. 


And now into this Court comes the Judge of the 
District Court of the United States for the Eastern 
District of Louisiana, directed to show cause why a 
Writ of Prohibition should not issue as prayed for 
in the petition herein; and for such cause submits: 


[. 

The entire record of this cause as commenced, and 
so far as it has proceeded in said District Court, under 
the proper certificate of the clerk and under the seal 
of said Court, including a certified copy of a warrant 
of attorney issued by petitioners to Wm. R. Railey, 
petitioners’ duly authorized agent, and a copy of the 
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Policy of Insurance upon which this suit is brought, 
and he makes said record and warrant of attorney 
and Policy of Insurance part of his answer to the 
petition herein. 

IT. 

He submits that from said record it appears 
that the suit wherein a prohibition is asked is a suit 
upon a Marine Policy of Insurance, brought in 
Admiralty in personam, and over which, ratione 
materie, ~» Court of Admiralty has jurisdiction, as 
has been determined by this Court. (/nsurance Com- 
pany vs. Dunham, 17 Wall. 1). 


ITT. 


He submits that prohibition is asked for on 
the ground that said cause so pending before said 
District Court is included within the qualification 
to the grant of jurisdiction contained in the Stat- 
utes of the United States, Vol. 25, p. 434, See. 
1: “And no civil suit shall be brought before 
either of said Courts against any person by any 
original process or proceeding in any other district 
than that whereof he is an inhabitant.” Whereas, 
the term “civil suit” in the qualification, so con- 
tained in said statutes, does not comprehend nor 
include causes of admiralty and maritime jurisdiction. 
That this matter has been determined by this Court 
in respect to the same expression contained in the 
11th Section of the Judiciary Act of 1789, to which the 
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Act of 1887 is amendatory, in the same aspect in 
which it is here presented. (Atkins vs. Disintegrating 
Co., IS Wall. 272.) He submits, that it can make no 
difference in the result to be arrived at, that in the 
original Statute the qualification.was in the alterna- 
tive that the defendant must be an inhabitant of or 
be found within the district, and that in the Stat- 
ute, now in force, the qualification is simply that 
he must be an inhabitant; nor that, in the case in 
the 18th Wallace, there was a warrant of arrest 
of property, the defendant not being found within 
the district and, in the case under consideration, 
the suit is instituted by a simple monition in the 
nature of a suinmons; that the substance of the, 
decision of this Court was placed in this,—that 
the grant of jurisdiction to the District Courts 
as Courts of Admiralty of “all civil causes of Ad- 
miralty and Maritime jurisdiction,’ was not in- 
tended by the Congress to be affected by that 
qualification; and that with reference to deter- 
mining whether the original jurisdiction in Admiralty 
vested in the District Courts, without restriction from 
the limitation arising from inhabitaney or being 
found within the District, the term “ezvil suit,” did 
not, according to the intent of Congress, include Ad- 
miraltv causes. | 

He submits that the retention in the Statute of 1887 
of the expression, “no civil suit,’ after the ex- 
plicit interpretation of the same by this Court and the 
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long enforcement of that interpretation makes the 
meaning of Congress even more clear in favor of juris- 
diction than in the case determined by this Court. 
There the conclusion was reached by the inference of 
what Congress meant from the reason of the thing. 
Here it is not only the reason of the thing, but the 
adoption by Congress of a descriptive expression, al- . 
ready precisely and after great consideration defined 
by this Honorable Court with reference to the same 
subject matter. 
IV. 

He submits that under and aecording to rule 
2 of the Rules in Admiralty prescribed by this Court 
under the Act of 1842, and still in force, the cause be- 
ingof Admiralty and Maritime jurisdiction, authority 
on the part of the District Court to hear and deter- 


mine the cause exists equally, no matter which of the 
three processes therein designated are employed to 
institute proceedings, and that said rule framed and 
continued while the qualification urged here was in 
force, is itself necessarily a continuing affirmation by 
this Court that the jurisdiction in Admiralty is unaf- 
fected by the limitation contained in the Statute, pro- 


viding, as the rule does, for process in personam in 
cuse the defendant is not found, and independently 
of inhabitancy. 

And it is further submitted that, back of the decis- 
ion in Atkins vs. Disintegrating Company, and back of 
Rule 2,is the nature of the causes in Admiralty which, 


. 


| 
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arising out of things happening at sea where parties 
and witnesses are as transient as the instrumentalities 
of commerce themselves, and involving rights which 
have long been protected under a system of procedure 
known as that of Admiralty, in order that jurisdiction 
over them may be efficient to a reasonable degree, re- 
quire that the Congress should, as it has done, intrust 
them to the Courts under the conditions of Rule 2 
in Admiralty, and not under the qualification of the 
Statute respecting suits in the Circuit Courts. 


And the said Judge of the District Court of the 
United States, for the Eastern District of Louisiana, 
as further cause why the Writ of Prohibition asked for 
herein should not issue, submits, that, even if the 
expression, “ civil suit” could be held and deemed to 
include causes of admiralty and maritime jurisdiction, 
nevertheless the record shows that the respondent in 
the cause pending in said District Court of the United 
States, the petitioners in this Court, would be deemed 
and held to have waived the qualification incorporated 
into the Act of Congress now in force, passed in 1887. 


[T. 

That on the 26th day of February, in the vear 
1877, the Legislature of Louisiana passed an Act 
relating to insurance companies organized under 
the laws of any other State or any foreign gov- 
ernment, said act being known as Act 21 of the 
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Statutes of 1877, whereby it is made a misdemeanor, 
punishable by fine and imprisonment, for any person 
to act for any such insurance company in the making 
of anv contract of insurance in the said State, until 
the company shall have appointed a person residing 
within the said State as their agent and attorney, upon 
whom all process, issued in suits or proceedings com- 
menced against the company in the said State, shall 
be served, to which Statute reference is hereto made, 
which Statute ever since has been in force. 

He submits that the record shows that the Directors 
of the respondent corporation applied to the proper 
officers for permission to transact the business of in- 
surance in the said State of Louisiana, in conformity 
with the laws thereof. That the Board of Directors 
of the respondent corporation passed a resolution and 
in pursuance thereof, executed a warrant of attorney, 
by which resolution and warrant Wm. R. Railey,of the 
City of New Orleans, was appointed the corporation’s 
agent and attorney to transact the business of insur- 
ance for them within the State of Louisiana, and said 
warrant expressly provides, that it shall be valid and 
irrevocable until another agent shall be substituted, 
so that, at all times, while any liability remains out- 
standing against the corporation, there shall, in the lan- 
guage of said Statute under which the appointment 
was made, be an agent and attorney of the corpora- 
tion, upon whom process against the corporation shall 
be served, and said warrant contains a consent that 
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service of such process, whether original,.mesne or 
final, on such agent shall be taken and held as valid 
as if served on the corporation, and that acknowledg- 
ment of service of such process by him foror on behalf 
of such corportion shall be obligatory on it, and that 
judgment recovered on such service or acknowledg- 
ment shall be conclusive evidence of the indebtedness 
of the corporation. That it also appears, that there- 
after and under said warrant of attorney the said 
agent Wm. R. Railey within the said State, and 
within the Eastern District of Louisiana, for and 
on behalf of the respondent corporation, entered into 
and executed the marine policy of insurance upon 
which this suit is brought, and that the monition in 
the nature of a summons issued in this cause against 
the respondent corporation, was served upon the 
said Wm. R. Railey within the said Eastern Dis- 
trict of Louisiana, who was, at that time, and still 
is the corporation’s said agent and attorney in the 
said State of Louisiana and in the said District under 
the Statute of the State and the resolution and war- 
rant of attorney above in substance set forth. 
ITT. 

Upon these facts the said Judge of the District 
Court of the United States for the Eastern District of 
Louisiana submits, That, by a line of decisions of this 
Honorable Court, it has been settled, that the qualifica- 
tion attempted by the petitioners to be grafted on to the 


8 


grant of jurisdiction to the District Courts, as Courts 
of Admiralty and Maritime jurisdiction, is a limitation 
upon the involuntary or forced jurisdiction alone and 
is in the nature of a privilege which may be waived by 
any defendant. These cases commenced with that of 
Gracie vs. Palmer, 8 Wheaton, p. 699, and have been 
entirely unanimous since that time; that though in 
these cases the jurisdiction was vested by virtue of the 
citizenship of the parties, the nature of the qualifica- 
tion, if it could be held to have anv application to this 
cause at all renders it just as capable of being waived 
when, as here, the jurisdiction is vested by virtue of 
the subject matter, namely, a Maritime Contract of 
Insurance. 

That, by another line of cases, this Honorable Court 
has, with equal distinctness, determined that the leg- 
islation on the part of the several States, adopted 
for the protection of the communities transacting 
business within their boundaries, requiring foreign 
insurance companies, as a condition of their being 
allowed to issue policies within their territorial limits, 
to place themselves within reach of the process of 
the courts sitting within them, is lawful and whole- 
some, and includes the Federal Courts; that it is 
competent for foreign corporations to waive the priv- 
ilege which the qualification in question, if opera- 
tive, would give them, by a general stipulation, in 
advance of any suit bronght, as well as by an 
appearance or special waiver in a suit already pend- 


or 
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ing; and that such aresolution and warrant to operate 
within a State, as have been passed and given by the 
respondent corporation, followed by such transactions 
within the State; as are here shown to have taken place, 
with reference to and in the State of Louisiana, consti- 
tute such waiver. (Lafayette Ins. Co. vs. French, IS How. 
404; Railroad Co. vs. Harris, J2 Wall. 65; Ex parte 
McNiel, 13 Wall. 236, 243; Ex parte Schollenberger, 96 
U. S. 369; Railroad Co. vs. Kountz, 104 U. 8. &, 10; 
New England Life Ins. Co. vs. Woodward, 11I U. 8. 
145, 146. 


7 a 
a 


% 


And the said District Judge for the Eastern Dis- 
trict of Louisiana, for further cause why the Writ 
of Prohibition herein prayed should not issue, sub- 
mits: That in this case, not only does an appeal lie 
to the Cireuit Court of the United States for the East- 
ern District of Louisiana, but also, upon the question 
of jurisdiction, under the Statute now in force (25 U. 
S. Statutes, page 693), an appeal lies, to this Honor- 
able Court, without regard to the amount in contro- 
versy. That the matter of jurisdiction involves the 
questions of inhabitancy and of waiver, by reason 
of the Statute of Louisiana and the acts of the re- 
spondent corporation thereunder, which are, in 
part, questions of fact, and that, in accordance with 
the adjudications of this Court, since the cause in- 
volves no public questions, the remedy of the petition- 
ers, if there shall be a final judgment against them in 
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this cause, is by appeal, first, to the Cireuit Court, 
and, if unsuccessful there, to this Court, and not by 

Writ of Prohibition. (2 parte Gordon, 104 U. 8.515; | 
Ex parte Ferry Company, ibidem, 519). 


And the said Judge of the District Court of the 
United States, within and forthe said Eastern District i 
of Louisiana, having complied with the said rule to 
show cause issued herein, submits the matter to this 
Honorable Court for such order and decree as it may 
determine to be just and proper in the premises. 

EDWARD C. BILLINGS, | 
Judge. 


* 
> 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1889. 


No. 8.—ORIGINAL. 


Ex Parts: IN THE MATTER OF THE LOUISVILLE 
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EXHIBIT TO RETURN TO RULE 


SUPREME COURT OF THE UNITED STATES 


4s* . 


OCTOBER THERM, 1=s0. 


No. 8.—ORIGINAL. 


Ex Parts: IN THE MATTER OF THE LOUISVILLE 
UNDERWRITERS, PETITIONER 


EXHIBIT TO RETURN 


Original Print. 


Citation . 
Marshal’s return 


Motion to quash 


Order denying motion to quash 
Ke xception 


Order granting leave to amend libel, &e. 
Order overruling exception 
Answer 


Motion and order for commission 
Clerk’s certifiente 


Judge’s certificate 


gtk YS 


ae 


: 
a 
, » ” 
vat p 
~ ™ » ma 
< 
iM 54 Ps 
t 
gw, 
é - =e 
‘ae . 
it oe My 
ae oe 
4 + 
Pe . 
. fice ’ 
fe 
+ 
“ ,' 
: 
be Cm, 
Pe ft 
a ae * 
oo ee 
- vee A 2 ¢ 
MF ae! 
. om 
ae " 
abet OT sa “ 
fl "2 7 f i ‘ 
*- : 5 iP 
Pad “\e 
> ee | 
" ; are. 
. oo 
ike” 
ai tJ F 
» H 
4 Be» 
cy foe +6 
: rs? 
d j 
"e) m 
be é 
oe 
a : 2, 
+ a 
‘A ; 
Py ' 
NS an * 
; 
it a 
2 . 
al is on, 
hey 
ry : ‘ 
gee . 3 
ats 
33 * 
Por & 
* Pes. 
Y 
ie. 
» . oe. * 
. + iT! 
-_ : 
: 
£ ie 4 
i 4 - 
J oa 
ape ns 
> ’ . 
; ¥ , 
e é 
j gees 
bi wh a 
‘> . gm,.* 3 
Z Mm id fa 
” > 
_ 3 
t i # 
- * rt + 7 
‘ . Fr 
* * » 
Se 
AMEE 
.* 4 
P, he 7 i 
F ae 
ce fi 
“ 
; 
re a4 
. 
eo ee ie 
ae ce 
. a , 
-4 Ce4 . 
.s = : 
oe? oe 
4 
as 7 5 
bs i if 
‘og See 
a 7 
Ete 
. 
oa. 
re 
75 
é "a 
g ary 
ae 
F 
F _ 
’ = 
& ae 
“ es 
va he 
a pe 
Pe! 
. é A 
> 
a; 4 
sn 


Jupp & DetweiLer, Printers, WasurInaroxn, Marcu 6, 1890. 


- Ie To ¥, 
_  eeiieas i. ee ae OR oe <r ar . ar we “ % ai tea “ > 

ee FE ee eS ee Seer ae one 
ae es | RY ee Pad x Yeats “ P. es i PS Vette SE OR em oe oe pee 


: S Sas 4 pa Sas icen 
pa Re TS Ty a ag FT LY 2 Bear 


EX PARTE: LOUISVILLE UNDERWRITERS, OF LOUISVILLE, KY. ] 


1 United States District Court, Eastern District of Louisiana. 


THE NATCHEZ AND NEW ORLEANS PACKET AND NavVI- ) 


GATION Co. 
v8. > No. 12667. 
Tue LovuIsvILLE UNDERWRITERS, OF LOUISVILLE, KEN- 
TUCKY. 


Transcript. 


y To the Honorable Edward C., Billings, judge of the district 
court of the United States for the eastern district of Louis- 
lana, in admiralty : 

The Natchez and New Orleans Packet and Navigation Company, of 
Covington, Keniucky, a corporation created by the laws of Kentucky, 
exhibits this their libel against the Louisville Underwriters, of Louis- 
ville, Kentucky,in a cause of contract, civil and maritime, and there- 
upon libellants allege as follows, to wit: 

First. For that heretofore, to wit, October 5th, 1888, the said Louis- 
ville Underwriters, being a corporation of-the State of Kentucky, 
were carrying on the business of fire and marine insurance In the city 
of New Orleans, at 191 Gravier street, W. M. Railey being then and 
still is the agent of said Louisville Underwriters, and on the day 
and year last aforesaid, for and in consideration of a premium of 
seven hundred and seventy dollars paid by the libellants to the said 
Louisville Underwriters, the said Louisville Underwriters contracted 

with the libellants to insure the libellants against all loss and 

o damage that might — by or be caused by the perils of 

the seas, rivers, fires, and jettisons to the steamboat Natchez, 
her tackle, apparel, and furniture, for and during the term of twelve 
months then next ensuing, not exceeding the sum of seven thousand 
dollars. 

Second. That as the evidence of that contract the said Louisville 
Underwriters made their policy of insurance dated the day and year 
last aforesaid and delivered the same to the libellants, and it is now 
marked “ Libellants’ Exhibit A” and is brought into court here and 
made part hereof. 

Third. That afterwards, to wit, January Ist, 1889, the said steam- 
boat Natchez, being on the Mississippi river on a voyage from New 
Orleans aforesaid to Vicksburg, in the State of Mississippi, was greatly 
damaged by perils of the said river, and within a few days thereaiter 
the said steamboat became and was and eversince hath been a total 
loss, excepting only a part of her cabin furniture, which was saved 
and which has been sold, and the proceeds thereof are held for ac- 
count of whom it may concern. 


4 Fourth. And for the purposes of that contract of insurance 
the said steamboat, by agreement of the libellants and the 


said Louisville Underwriters, expressed upon the face of that policy, 
was valued at af the sum of thirty thousand dollars, and although, in 
truth and in fact, she was of very great value, to wit, one hundred 
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thousand dollars, and the libellants were interested in said steam- 
boat, her tackle, apparel, and furniture, as owners thereof to a large 
amount of money, to wit, the amount last aforesaid. 

Fifth. That afterwards, to wit, January 22d, 1889, the libellants 
caused proofs of the loss and damage aforesaid and of libellants’ in- 
terest in said steamboat to be made and delivered to the said Louis- 
ville Underwriters, and the libellants. complied with, observed, and 
performed ail and singular the terms and conditions in said policy 
stated and set forth on the part of the libellants to be observed and 
performed, and the said sum of money so insured to the libellants 

became and was due from the said Louisville Underwriters 
5 to the libellants March 23d. 1889, but the respondents have 

neglected and refused to pay the same or any part thereof, 
to the great damage of the Jibellants. 

Sixth. That thesaid W. M. Railey is the proper person Upon whom 
process shall be served in actions brought against the said Louis- 
ville Underwriters in the disirict aforesaid. 

Seventh. That all and singular the matters aforesaid are true and 
are Within the admiralty and maritime jurisdiction of the United 
States and within the jurisdiciion of this honorable court. 

Wherefore libellants pray that the said Louisville Underwriters 
be cited to appear and true answer make to all and singular the 
matters aforesaid, and that the said Louisville Underwriters be con- 
demned to pay Jibellants the sem of seven thousand dollars, with 
lawful interest from March 23d, 1889. with all costs, and libel- 
lants pray fer all such other and further relief in the premises as 
to this honorable court shall seem just and proper in the prem- 
ises and.as this honorable court is competent to give. 

(Signed) O. Bb. SANSUM, 
Attorney for Libellants. 
(Signed) U. B SANSUM, Proctor. 


EASTERN DISTRICT OF LOUISIANA, S$: 


QO. B. Sansum, being duly sworn, on outh says affiant is the attor- 
ney of the libellants named in the foregoing libel; that affiant is 
authorized to make this affidavit for the libellants; that the mat- 
ters and things stated in said libel are true of affiant’s own knowl- 
edge. 


(Signed) O. B. SANSUM. 
Before me, April 28d, 1889— 
(Signed) K. LOEW, 
U.S. Comm’r. 
6 Copy. 
No. 1119. Incorporated 1878. $7,000.00. 


Stock Policy. 


By this policy of insurance. the Louisville Underwriters, a con- 
solidation of the Franklin Insuranee Co. of Louisville, the Louis- 
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ville Insurance Co. of Louisville, and the Union Insurance Co. of 
Louisville, in consideration of seven hundred and seventy dollars 
and of the agreements and conditions herein contained, do insure 
the Natchez and New Orleans Packet and Navigation Co. to the 
amount of seven thousand dollars upon the s’b’t “ Natchez,” 
wherever she is In safety at noon of the 5th day 
fe sage oo of October, 1888, and from thence to the noon 
Sam insured. 87,000.00, Of thedth day of October, 1889, when this policy 
Premium. $770.00. shall expire unless sooner terminated or made 
void by conditions hereinafter expressed— 

With permission to navigate the Mississfppi river not above Cairo, 
Iils., on account of themselves, loss, ii any, payable to themselves. 

This company having received the consideration for this insur- 
ance at the rate of eleven per cent. for the term of this policy, the 
said s'b't “ Natchez” hereby insured being by agreement valued at 
thirty thousand dollars, all claims or losses of every character under 
this policy -hall be adjusted on the basis of said value, and this 
company will be liable for all such claims or losses only in propor- 
tion as the sum herein insured bears to the agreed value in this 
policy, and in case of loss such loss to.be paid in sixty days after 
proot thereof, proof of interest, and adjustment exhibited to as- 
surers, all sums owing or to become due by the assured to this com- 
pany being first deducted 

1. Risks assumed.—The perils which this company assume under 
this policy are the unavoidable dangers of the rivers, of fires (except 
when caused by the bursting or explosion of boiler or any part 
thereof, by the collapse of a flue, DY the use of coal oil or spirit us 
In any form, or by the use of an open light in the hold), and of jet- 
tisons that shall cause loss or damage to said vessel or any part 
thereof (unless relieved from such loss or damage by the warranty 
of the assured or other conditions as hereinafter stated) not exceed- 
ing, in the aggregate, for all losses during the continuance of this 
policy, the sum hereby insured. 

2. Warranty of the assured (a).—The assured by the acceptance 
of this policy hereby warrants that this company shall be free from 
all claims for loss or damage arising from or caused by theft, bar- 
ratry, civil commotion, or war, or during any time said vessel shall 
be seized and taken possession of or detained by any act of the United 
States Government or other legally excluded causes; from damage 
that may be done by the vessel hereby insured to any other vessel, 
person, or property ; from loss or damage oceasioned by said vessel 
being improperly laden, by the bursting or explosion of boiler or 
any part thereof, by collapse of flue, by the explosion of gunpowder, 
by the derangement or breaking of engine or machinery, or from 
consequences of any character (including fire) resulting from either 
of the foregoing exceptions ; from loss or damage occasioned by ice 
between Bissell’s Point and Arsenal street, in the port of St. Louis, 
Mo.; from loss or damage occasioned by the use of coal oil or spirit 
gas in any form; from loss or damage occurring while said vessel 
Was In ariver not permitted under this policy, and from loss or dam- 
age caused from the use of an onen light in the hold. 
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(b) Seaworthiness.—It is also warranted by the assured that the 
said vessel is and shall be at all times during the continuance of 
this policy tight and sound, sufficiently found in tackle and appur- 
tenances thereto, competently provided with master, officers, and 
crew and all other things and means necesSary for the safe employ- 
ment of said vessel, and that said vessel shall be run and navigated 
with ordinary care and skill within the natural banks of the afore- 
said privileged waters as is usual for boats of her class in the usual 
prosecution of business; that in the night time said vessel shall 
show in a conspicuous place one or more lights so as to warn and 
give notice to boats and approaching vessels, and that at all times 
at least two competent watchmen shall be employed, one of whom 
shall be on duty at all times. 

3. Voiding policy.—This policy shall become void if any further 
insurance has been or shall be made on said vessel, which, together 
vith this insurance, shall exceed the sum of twenty thousand dol- 
lars, or upon any assignment of this policy or charter of said vessel 
unless notice is given to this company and the same be approved 
and endorsed hereon in writing by the company; also during any 
time said vessel shall carry hemp or jute on deck unless same be 
covered by bagging or unslacked lime in the hold or cotton on the 
hurricane deck. It js also agreed and understood that this policy 
shall become void without notice to the assured in case the note or 
other obligation given for the premium herefor be not paid within 
fifteen days after maturity, and remain void during the time the 
same shall be overdue and unpaid. The retention of the note or other 
obligation by the company shall not be considered as waiving this 
clause. It is also agreed that this policy shall be void during the 
time said vessel shall be taxen and held in possession or custody 
under any proceedings in law or equity except during the first five 
days after seizure. This policy shall be null and void while said 
vessel shall be unseaworthy or condemned as unseaworthy, except 
while proceeding to a port for repairs and during the time of such 
repairs. No assignment or transfer hereof shall in any ease relieve 
the assured or property hereby insured. from any or all of the con- 
ditions expressed in this poliev, and a violation of or non-com- 
pliance with any of such conditions, either by the assignee or as- 
signor, before or after the assignment, shall vitiate this policy. 

4. Proceedings in case of loss.—In case of loss resulting from any 
peril covered under this policy the assured shall use every effort for 
the safeguard and recovery of said vessei, and if recovered to cause 
the same to be forthwith repaired, and in case of neglect or refusal 
on the part of the assured or the agents or assignee of assured to 
adopt prompt and efficient means for the safeguard and recovery of 
said vessel, then the said insurers are hereby authorized to interpose 
and recover said vessel, and cause the same to be repaired for ac- 
count of the insured, to the charges of which said company will 
contribute in proportion herein as the sum insured bears to the 
agreed value of the vessel in this poliey,and any acts of the assured 
or assurers or of their joint or respective agents in preserving, se- 
curing, or saving the property insured in case of danger or disaster 


_ 
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shall not be considered or held to be a waiver or acceptance of an 
abandonment or an acknowledgement of liability by the assurers. 
In case of accident, rendering repairs necessary, the master or owner 
shall cause the said vessel to be surveyed by a competent inspector, 
who shall, under oath, note particularly the damage sustained by 
the said accident and the repairs required thereby, and all repairs 
shall be made according to such survey. All claims for repairs 
shall be accompanied by the vouchers and by the oath or affirma- 
tion of the master that such repairs were actually made necessary 
by the said accident. If this company shall claim that the loss was 
caused by the fault or neglect of any other vessel, person or per- 
sons, or corporation, private or municipal, the assured agrees, upon 
the payment of such loss, to assign over to this company all right 
of recovery therefor, and to prosecute the claim at the charge and 
for the account of this company, if requested, and this company 
shall be entitled to such proportion of all damages recovered as the 
amount insured by this policy bears to the value of said vessel 
herein named. In all cases of loss or damage the assured shall 
furnish to this company proofs of the same within thirty days from 
the date thereof, and no loss shall be paul unless the assured shall 
give immediate notice to this company in case of loss or accident. 
No suit or action on this policy for the recovery of any claim shall 
be sustainable in any court of law or equity until after full com- 
pliance by the assured with all the requirements herein, nor unless 
commenced within twelve montis next after the date on which the 
loss or damage occurred. 

5. Particular average loss.--It is liereby agreed and understood 
that this company shall not be liable for any particular average 
claim unless the necessary repairs required solely by the disaster 
(exclusive of any general average expense of raising or recovering 
tlie vessel or taking her to the dock and of the dock fee for taking 
her out) shall amount to — per cent. on the value of said vessel as 
specified in this policy, and in no ease shall the cost of raising or 
recovering the vessel, of taking her to the dock, or any general 
average expense be included in a particular average claim. 

There shall be no deductions from a particular average claim for 
repairs to the hull or machinery of said vessel during the first two 
years from the date of her original custom-house survey, but from 
all claims for repairs to the eabin or tackle or apparel or furniture 
or for replacing the same the assured shall deduct one-third, and 
the same deduction shall be made from claims for repairs to the hull 
and machinery and all other particular average claims after the 
first two years as aforesaid 

No claim shall be paid in particular average for wages or pro- 
visions paid or furnished to the officers or crew except to those who 
were actually employed in assisting to repair the vessel. 

6. General average loss.—In case of accident of said vessel by 
which she and her cargo (if she has cargo on board) are imperiled 
it shall be the duty of the master or owner of said vessel to use 
every effort for their relief and recovery and the necessary expense 
and sacrifices made in placing the whole in a place of safety (in- 
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cluding taking the vessel to the dock, if necessary for her safety to 
be placed there) shall be apportioned in general average to the 
vessel, her freight money and cargo on board at the time of the 
accident, according to their respective interest; and it shall be the 
duty of the master to see that the contribution from the cargo Is 
made secure by an average bond or otherwise before the delivery of 
said cargo to any one. 

This company shall be liable for general average claim only on 
the sum portioned to the vessel, and of that sum only In proportion, 
as the sum herein insured bears to the value of the vessel as speci- 


i fied herein. 
| 7. Abandonment.—Tiere shall be no abandonment as for a total 
| less on account of said vessel grounding or being otherwise detained 


or in consequence of any loss or damage unless the injury sustained 


(exclusive of the cost of raising or rescuing the vessel and taking 
her to the dock and any other general average charges) be equiva- 
lent to fifty per cent. of the agreed value of the vessel herein, and | 
in no ease shali the assured have the right to abandon until it shall | | 
have been ascertained by a board of survey, composed of three com- 


petent and disinterested persons, one of whom shall be selected by 
the assured and one by this company, and the two so chosen shall 
select the third person, and the decision of any two made in writ- 
ing, under oath, shall be) binding, that the cost of repairs to said 
vessel, after she was raised or rescued and delivered at the dock, 
would be equal to asuim equivalent to fifty per cent. of the value of 
said vessel as specified herein. 

8. Cancellation of policy.—This insurance may be terminated at 
any time at the request of the assured, in which case the company 
may retain the customary short rates, and the deduction shall only 
be made on the whole months of unexpired time. This insurance 
may also be terminated at any time by this company on giving five 
days’ notice to the assured and refunding a pro rata portion of the 
premium for the unexpired term of the policy. In case a note has ; 
been given for the premium an endorsement of credit on said note ' 
of the amount due the assured as a return premium shall be con- 
sidered as a payment of the return premium. 

In witness whereof the Louisville Underwriters, of Louisville, on 
its part, has caused these presents to be signed by its president and 
attested by its secretary, in the city of Louisville, Ky., but the same 
shall not be binding until countersigned by the duly authorized 
agent for said company at New Orleans, La. 


: Bb. Fk. GUTHRIE, President. 


J. L. SHALL’ ROSS, Secretary. 


Countersigned this oth day of October, 1888. 


WM. M. RAILEY, Agent. 


For value received — hereby transfer, assign, and set over 

unto and — assigns ail — right, title, and in- 
terest in this policy of insurance and all benefit and advantage to 
be derived therefrom, subject to the deduction therefrom of all 
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claims due this company at this date by the assignor and thereafter 
by the acceptor. 
Witness — hand and seal this — day of ——, 18—. 


— —-._ [SEAL] 


Sealed and delivered in presence of— 


Approved, subject to the conditions contained in said policy. 
, Secretary. 


[Endorsed :! Vignette. No.1119. The Louisville Underwriters, of 
Louisville, to the Natchez & N. O. Packet and Navigation Co. S’b't 
“Natchez.” Sum insured, $7,000.00; premium, $770.00. Expires 


October 5th, 1889. , agent. 


8 Know all men by these presents that the Louisville Under- 
writers Insurance Company, of the city of Louisville, in the 
State of Kentucky, having been admitted or having applied for ad- 
mission to transact business in the State of Louis ina in conformity 
with the laws thereof, does hereby make, consti ute, and appoint 
Wm. M. Railey, Esq., of the city of New’Orleans, parish of Orleans, 
its true and lawful attorney in and for the State of Louisiana, on 
whom all process of law, whether mesne or final, against said in- 
surance company may be served in any action or special proceed- 
ings against.said company in the State of Louisiana, subject to and 
in accordance with all the provisions and statutes and laws of said 
State of Louisiana now in force and such other acts as may be here- 
after passed amendatory thereof and supplementary thereto ; and 
the said attorney is hereby duly authorized and empowered, as the 
agent of said company, to receive and accept service of process in 
all cases as provided for by the laws of the State of Louisiana, and 
such service shall be deemed valid personal service upon said com- 
pany. This appointment is to continue in foree for the period of 
time and in the manner provided by the statutes of the State of 
Louisiana and until another attorney shall be duly and regularly 

substituted. | 
In witness whereof the said company, in accordance with a reso- 
lution of its board of directors duly passed on the 30th day of Nov., 
A. D. 1887 (a certified copy of which is hereto attached), has to 
these presents afhixed its corporate seal and caused the same to be 
subscribed and attested by its president and secretary, at the city 
of Louisville,in the State of Ky.,on the 3d day of Feb’y, A. D. 1888. 

b. F. GUTHRIE, President. 
a L. SHA LLCROSS, Secretary. 


9) ; STATE OF KENTUCKY, 
County of Jefferson, City of Louisville, | 


> 8s: 


On this third day of Feb’y, A. D. 18-, before me, the subscriber, 
a commissioner for La. in Ky. duly appointed to take the proof and 
acknowledgment of deeds and other instruments, came B. I. Guthrie, 
president, and J. L. Shallcross, secretary, of the Louisville Under- 
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writers Insurance Company, to me personally known to be the indi- 
viduals deseribed in and who executed the preceding Instrument, 
and they each duly acknowledged the execution of the same; and, 
being by me each duly sworn, severally and each for himself, de- 
poseth and saith that they are the said officers of the insurance 
company aforesaid, and that the seal affixed to the preceding Instru- 
-ment is the corporate seal of the said company, and that the said 
corporate seal and their signatures as such officers were duly affixed 
and subscribed to the said instrument by the authority and direc- 
tion of the said corporation. 
[In testimony whereof I have hereunto set my hand and 
[SEAL.] affixed my official seal, at the city of Louisville, the day and 
year first above written. 
HARRY STUCKY, 


Commissioner for Louisiana in Louisville, Kentucky. 


10 Certified Copy of (f Resolution Duly Passed by the Board of Di- 
rectors of thi Louisville Und rwrilers Insurance Company ON 
the 30th Day of November, A. D. 1887. 


At a meeting of the board of directors of the Louisville Under- 
writers Insurance Company held on the 50th day of Nov., A. D. 1887, 
at the office of the company, a quorum of said board was present, 
and on motion the following resolution was duly passed by said 
board: 

“ Resolved, That this company, having been admitted or having 
applied for admission to transact business in the State of Louisiana, 
in eonformity with the laws thereof, does hereby authorize the presi- 
dent and secretary, under the corporate seal of the company, to 
make, constitute, and appoint Wm. M. Railey, Esq., of the city of 
New Orleans, Louisiana, its true and lawful attorney in and for the 
State of Louisiana, on whom all process of law, whether mesne or 
final, against said insurance company may be served in any action 
or special proceedings against said company in the State of Louisiana, 
subject to and in accordance with all the provisions of the statutes 
and laws of said State of Louisiana now in force and such other 
acts as may be hereafter passed amendatory thereof and supple- 
mentary thereto, and the said attorney is duly authorized and em- 
powered, as the agent of said company, to receive and accept service 
of process in all cases as provided by the laws of the State of 
Louisiana, and such service shall be deemed valid personal service 
upon said company. Said appointment is to continue in force for 
the period of time and in the manner provided by the statutes of 
the State of Louisiana and until another attorney shall be duly and 
regularly substituted. ; 

| hereby certify that the above is a correct copy of 

Seal State of the vote or resolution of the directors of said company 

Louisiana. authorizing the appointment of an attorney for the 
State of Louisiana. 


J. L) SHALLCROSS, Secretary. 
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Baton RovuaGe, 1 Aug., 1889. 
A true copy from the original on file in this office. 
GEO. SPENCER, 
Ass’ Ne cl’'y Niate ’ 


11 (Endorsed:] State of Louisiana. Office of secretary of 

state. Power of attorney by Louisville Underwriters Insur- 
ance Company of Louisville, Ky., to Wm. M. Railey, of New Orleans, 
Louisiana. Revokes power to A. A. Woods. Filed March 3d, 1888. 
Oscar Arroyo, secretary of state. 


12 Citation. 


UnirTeD STATES OF AMERICA, 
Eastern District: of Louisiana. | 


District Court of the United States, Eastern District of Louisiana. 


Tue Natcuez AND New ORLEANS PACKET AND NAVI-) 
GATION COMPANY 
is, * * 


THe LovisvILLE UNDERWRITERS, OF LOUISVILLE. 


No. 12667 


13 The President of the United States of America to the Louis- 
ville Underwriters, of Louisville, W. M. Railey, agent: 

You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or to de- 
liver your answer to the same in the office of the clerk of the dis- 
trict court of the United States for the eastern district of Louisiana, 
in the city of New Orleans, in ten days after the service hereof, 
which delay is increased one day for every ten miles your place of 
residence is distant from New Orleans, the place where the court is 
held. 

Witness the Honorable Edward C. Billings, judge of the said 
court, at the city of New Orleans, this 25d day of April, A. D. one 
thousand eight hundred and eighty-nine, and of the Independence 
of the United States of America the 115th year. 

(Signed) Kk. LOEW, Dy Clerk. 


Marshal’s Return of Service Thereon. 


i4 Received by the U.S. marshal April 23d, 1889, and on the 
same day and date served a true copy of the within citation and 
accompanying libellants’ libel on the Louisville Underwriters, of 
Louisville, Kentucky, through W. M. Railey, agent, by handing the 
same to him in person and leaving the same in his hands. 
(Signed) GEO. MOORMAN, 
U. S. Marshal. 


10 


15 


of 


LOUISVILLE UNDERWRITERS, ¢ 


Motion to Quash. Filed May 6th, 1889. 


Tore NATCHEZ AND New ORLEANS PACKET AND 
GATION COMPANY 


UNDERWRITERS. 


comes the Louisville Underwriters, by I. R. 
attorney and proctor, and appearing pro hac vice for the purpose of 
this motion only and in no manner submitting to the jurisdiction 
of this court for any other than the purposes of “this motion and to 
make and submit the question and special issues made and 
tendered in this motion, and moves the court now here that 
the alleged process issued in this cause, as appears by the 
record thereof and the return of the marshal or his deputy endorsed 
thereon, be in all things quashed, set aside, and held for naught as 
process or service thereof against or on the said Louisville Under- 
writers for the following reasons, among others: 


rules of 


able at the time provided 
quired by rule: 


nullities the return of the marshal 
set aside 

It does not appear that the defendant named in the 
process served within the eastern distri 
isiana. 
That by the record, as it appears in this court, the 
ant named in said pretended process is not an inhabitant of the 


L, KY. 


District Court of the United States, Eastern District of Louisiana. 
. 12667. 


Beckwith, 


That the pretended process is in no form of process known 
to the courts of admiralty mee g 
to be either a 


the same not purporting 
a defendant in the nature 
“of a defendant, 
therein that if he cannot be found to attach his vet and chattels to 
the amount sued for, or 1f such property cannot be found to attach 
his credits and effects to the amount sued for in the hands of gar- 
nishees, por a monition in the form provided for by rule 2 of the 
), S. Supreme Court, in admiralty. 


clause 


That as appears by the record no process in admiralty has 
been prayed for by the alleged libellants. 


That said pretended process is not in the form nor made return- 
by law or any return day named, as re- 
{ the rules of this court in foree at the time when 
said eameremag: process issued and bears date. 

said pretended process is not void by reason of said 
thereon should be quashed and 


alleged 
of Lou- 


defend- 
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eastern district of Louisiana or possesses any property or credits in 
said district, nor does it appear that the plaintiff or alleged libellants 
is an inhabitant of said district. 
17 And by reason of the premises said mover prays that this 
motion may be entered of record in this court, and that 
the Natchez and New Orleans Packet and Navigation Company 
be notified thereof and ordered to show cause on the — day of May, 
1889, at eleven o’clock a. m., why said motion shall not be granted 
and allowed, and it is further ordered that all proceedings herein 
be stayed until this motion can be heard and determined. 


Hearing of Motion to Quash. 


Extract from the Minutes, May Term, 1889. 
SATURDAY, June 15th, 1889. 

Court met pursuant to adjournment. 

Present: Hon. E. C. Billings, judge. 

This cause came on to be heard upon respondent’s motion to quash 
the proceedings and was argued by the proctors. 

On consideration thereof, for reasons Orally assigned, it is ordered 
by the court that the motion be denied and the cause allowed to 
proceed. 


15 Exception. Filed June 15th, 1889. 
District Court of the United States, Eastern District of Louisiana. 
No. 12267. 


THe NATCHEZ AND New ORLEANS PACKET AND NAVIGATION 
COMPANY. 


And now comes the Louisville Underwriters and saving and 
reserving unto itself the benefit of all exceptions and motion to 
quash the process in this cause and at all times saving and reserv- 
ing all of the benefit of said motion and at all times insisting sm it 
ought not to be required to make any further defense herein, for 
the reason that this court never had or has acquired jariediction over 
sail Louisville Underwriters, but appearing under compulsion, 
saith that it ought not to be required to respond and make answer 
unto said supposed libel herein, and except thereto for the reasons, 
amongst others— 


Ist. 


That is does not appear in or by the said alleged libel that the 
alleged libellant is entitled to make or exhibit any libel 

19 herein, in that it does not appear that alleged |i bellant is 
either a natural person, a partnership between natural per- 

sons, or a corporation having existence by authority of any law of 
any State, nor does it appear in any manner or form that said 
alleged libellant has any right to appear, sue or be sued, or stand in 
judgment In any court. 
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2nd. 


That on the face of said alleged libel it appears that neither the 
alleged libellant or the respondent reside in or are present in the 
eastern district of Louisiana, or that the respondent is found or has 
any property at or within the eastern district of Louisiana or within 
the jurisdiction of this court. 


9 
WU, 


That it does not appear by the record in this cause that the re- 
spondent has ever been served with any process requiring or com- 
pelling it to make any appearance herein or answer or In any man- 
ner plead herein or stand to or abide any order or decree in this 
cause. 


20 4th. 


That it does not appear in and by said libel that the alleged libel- 
lant was the owner of the steamboat Natchez at the time of the 
alleged loss thereof or had any insurable interest or property 
therein or suffered any loss by reason of the alleged wreck of said 
Natchez. 

Wherefore said Louisville Underwriters prays judgment and de- 
cree that said libel is in all things insufficient to be answered unto, 
and that respondents be required to make no further answer there- 
unto, and will ever pray, ete. 

(Signed) I. R. BECK WITH, Proctor. 


Order Allowing to Amend. 
Extract from the Minutes, May Term, 1889. 


Monpbay, June 17th, 1889. 


Court met pursuant to adjournment. 
Present: Hon. E. C. Billings, judge. 
On motion of O. B. Sansum, proctor for libellants, it is ordered 
that said libellants have leave to amend their libel instanter by 
interlining the words “a corporation created .by the laws 
4 of Kentucky,” after the words Covington, Kentucky, and by 
interlining after the words furniture the words “as owners 
thereof,” both of which amendments being now made. 
And it is further ordered that respondents be cited to appear on 
Thursday, 20th instant, at 11 a. m., and show cause why they shall 
not be ordered to answer the libel. 


Order Overruling Exception, &e. 
Extract from the Minutes, May Term, 1889. 


NEw ORLEANS, FRIDAY, 21st June, 1889. 
Court met pursuant to adjournment. 
Present: Hon. E. C. Billings, judge. 
This cause came on to be heard upon the exception, and was ar- 
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gued by the proctors. On consideration thereof, it is ordered by the 
court that the exception be overruled, and that 20 days be allowed 
respondents to answer the libet. 

22 Answer. Filed July 12th, 1889. 
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District Court of the United States for the Eastern District of 
Louisiana. 


THe NATCHEZ AND New ORLEANS PACKET AND NAVIGA- ) 


TION COMPANY Do 
> No. —. 
US, ; 
THE LOUISVILLE UNDERWRITERS, OF LOUISVILLE. j 


And now comes the Louisville Underwriters, of Louisville, and 
by protestation at all times insisting upon all motions to quash 
and exceptions hereinbefore made, pleaded, and filed, and at all 
times insisting that this court is without jurisdiction to hear and 
entertain the matters complained of and set forth in said libel, 
and answering only pursuant to and under the order of court, and 
not voluntarily, for answer to the said libel herein saith— 

That it is not advised or informed and has no means of knowledge 
whether the Natchez and New Orleans Packet and Navigation Com- 
pany is acorporation created under or by virtue of the laws of the 

State of Kentucky or under and by virtue of any other stat- 
23 utes and laws, and therefore denies that the said Natchez and 

New Orleans Packet and Navigation Company is a corpora- 
tion. 

In answer to the first article in said libel respondent saith it is 
true that the said Louisville Underwriters, of Louisville, in the State 
of Kentucky, is a corporation duly organized and created under and 
by virtue of the laws of the State of Kentucky, and is and was en- 
gaged in the business of fire and marine insurance at Louisville, 
in the State of Kentucky, but denies that itever at any time carried 
on the business of marine insurance in the city of New Orleans, at 
No. 191 Gravier street, or elsewhere, in the State of Louisiana, but the 
truth is that the said Railey named in said libel was authorized to 
solicit risks to be taken and insured by the respondent, but that all 
underwriting and all policies issued on any risks taken were and are 
insured in the city of Louisville, in Kentucky, and not in the city 
of New Orleans and State of Louisiana, as respondent is advised and 

believes; that all policies are made and executed in Louis- 
24 ville, Kentucky, by said company, and simply countersigned 

by the agent in New Orleans, who has no vested power to 
bind the company in any matter of insurance. 

That it is true that the said respondent did, at Louisville, in the 
State of Kentue ky, at or about the time set forth in said libel, exe- 
cute a policy of insurance on and concerning the steamboat Natchez 
for the period of twelve months ne r ensuing the date of the execu- 
tion and delivery of the said policy, but that the said steamer Natchez 
was not at that time nor at any subsequent time the property of any 
citizen or resident of the State of Louisiana or of the eastern 
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district of Louisiana, and that said risk is not and was not 
a risk of insurance of property in the State of Louisiana or 
owned by a citizen or inhabitant thereof; that on the con- 
trary thereof it was held out to and represented to respondent at 
the time of the execution and delivery of the said policy of insur- 
ance that any interest insured in the said steamboat Natchez or re- 
ferred to in the said policy of insurance was the property of citizens 
of the State of Louisiana. 
25 [In answer to the second article in said libel respond- 
ent says it is true that the said respondent, at the city of 
Louisville, in the State of Kentucky, did execute and deliver a 
policy of insurance, and that respondent believed that the said 
policy or contract of insurance is the same referred to in said libel 
and marked Exhibit “A,” but that the same was executed in the city 
of Louisville, in the State of Kentucky, and was made, executed, 
and delivered su. ‘ect to all the conditions, warranties, and terms 
contained and sei forth in the said contract or policy of insurance; 
that it is not true that the said premium or consideration alleged in 
said libel to have been given or paid as the consideration and consid- 
eration for the execution and delivery of the said policy of insurance 
was ever paid in money by the assured or by the libellant, but on the 
contrary thereof, instead of paying the same in cash, the said premium 
was and is represented by the promis-ory note of the Natchez and 
New Orleans Packet and Navigation Company, and that 
26 said note has never been paid or taken up by the said libellant 
and still remains in the possession of respondent and is due 
and unpaid, by reason whereof said policy became and is null and 
void, as respondent is advised and believes; that by the terms and 
conditions of the said policy of insurance said respondent only in- 
sured the said steamboat Natchez against the unavoidable danger 
of the river and of fires except when caused by the bursting or 
explosion of the boiler or any part thereof by the collapse of a flue 
or the use of coal oil orspirit gas in any form, and other exceptions 
set forth and contained in said policy of insurance, to which re- 
spondent at all times refers, and subject to all the warranties con- 
tained and set forth in said contract of insurance and policy, and 
upon all of which this respondent at all times insists. 
Ana, further answering, this respondent says that it is advised, in- 
formed,and verily believes, and therefore charges that at the 
27 time of the alleged loss of the said steamboat Natchez, set forth 
in said libel, that thesaid vessel was not seaworthy, in that it 
was not sufficiently found in tackle and appliances and not provided 
with proper master, officers, and crew and other things and means 
necessary for the safe navigation of said vessel,and thatsaid vessel was 
not navigated with ordinary care and skill, as usual for boats of her 
class in the prosecution of business and navigation at that part or 
portion of the Mississippi river; but, on the contrary thereof, that 
said vessel was unskilfully and negligently navigated ; that any and 
all loss or damage resulting to said vessel was the result of negli- 
gent, careless, and unskilful navigation thereof, contrary to the 
terms and conditions of the express warranty contained in said 
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policy of insurance ; and, further answering, respondent saith that 
it is informed and believes that by reason of the unskilful navigation 
and through the fault of the master, officers, or crew of said 
28 steamboat that said steamboat Natchez was, on or about the Ist 
day of January, 1889, by said unskilful and negligent naviga- 
tion, run upon a bar in the Mississippi river while on a voyage from 
the city of New Orleans to Vicksburg, in the State of Mississippi, 
but that said steamboat was afterwards and ina short time backed off 
from said bar and put afloat, and was not at that time and 
by reason of the running of said vessel on said bar destroyed 
or lost, but that the loss of said vessel, if it oceurred, resulted 
from unskilful, careless, negligent, and reckless navigation of 
the said vessel after getting off the bar and proceeding on her 
voyage, and that had said steamboat Natchez been navigated with 
ordinary care and skill after having been gotten off the said bar the 
vessel would never have been wrecked or suffered further material 
damage, but that by reason of negligence, carelessness, and unskilful 
navigation after said vessel was again afloat and off the said bar, and 
whilein charge of the officers and crew thereof, was permitted 
29 to fill with water and voluntartly beached or ran aground ; 
that had said vessel been properly equipped with pulps W ma- 
chinery adapted to the purpose or had the appliances on board said 
vessei been used or applied with ordinary skill and care saic vessel 
could have been keptafloat and taken toa portof safety,and that said 
libellant failed in all things tocarry out its obligation contained ia said 
policy of insurance to use every effort for the safeguard and recovery 
of said vessel or in preserving or securing or saving the property 1In- 
sured in case of danger and disaster; that for a long time after said 
vessel had been run ashore, by the use of ordinary skill and care, the 
destruction of said vessel could have been avoided; that the pumps 
wnd appliances for saving said vessel attaclied to and being a part of 
the equipment of the vessel were unskiilfully and negligently used ; 
that at that point where said vessel was grounded by the volun- 
tary act of the master thereof it was within the power of the 
a) master and owners of the said vessel to have procured assist- 
ance in the way of additional pumps and devices necessary to 
save said vessel from destruction while on the ground, and that the 
master and owners thereof negligently omitted or refused soto do, and 
that the destruction of the said vessel while in said position, where 
the master and owners thereof bad caused her to be grounded, was 
not an unavoidable danger and peril of the river or the navigation 
thereof, but resulted from the gross carelessness of the master and 
owners thereof and their disregard of their obligation contained in 
said policy. 

And, further answering, respondent saith ti it said libellant, 
further disregarding the warranties and obligations imposed upon 
sald libeilant by the terms and conditions of said policy of insur- 
ance in and after said vessel was filled with water whilst so aground 
as aforesaid, did not use proper effort and care for the safeguard 
: and recovery of said vessel or so much thereof as would and 
ol could at that time have been saved, but, onthecontrary thereof, 
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negligently permitted said loss to be aggravated and took no 
steps to save any considerable part or portion thereof; that with 
due and reasonable care and skill the machinery and other valuable 
portions of said vessel would have been saved and not permitted to 
become a loss; that the city of Vicksburg was not far distant from 
the point where said vessel was grounded; that by reasonable care 
and energy and regard for the obligation on the part of said libel- 
lant to save as much of said property as possible from loss steam- 
vessels and other appliances could have been obtained from Vicks- 
burg; and if the vessel herself could not have been rescued or saved 
from loss,very much of the property, machinery, appliances, tackle, 
and apparel of said vessel could have been saved from loss. 

And, further answering, respondent saith that said libellant has 

not furnished and provided the said respondent with proof of 
o2 the loss of the said vessel in manner and form as required 

by the terms and conditions of said policy and has never 
abandoned or offered to abandon the said vessel to the said respond- 
ent nor abandoned or offered to abandon any part thereof claimed 
to have been saved, nor has said libellant put itself in a condition 
required by the termns of said policy of insurance to abandon the said 
vessel to the said respondent as for a total loss. 

And, further answering, respondent saith that it is true that said 
steamboat Natchez for the purpose of insurance was valued at 
the sum of thirty thousand dollars, but denies that said vessel 
was of any greater value or was the value of one hundred thou- 
sand dollars, as averred in said libel; that respondent has no 
means of knowing whether the libellant had any insurable interest 
in said steamboevt Natchez, her tackle, apparel, and furniture, at 
ihe time of the aileged loss thereof; therefore denies the same, and 
insists upon strict proof in that particular and respect. 

Respondent, further answering, saith that by reason of 
the matters set forth in this answer the said respondent 
denies that it is indebted unto the said libellant in any sum of 
money whatever by reason of or on account of sald alleged contract 
of insuranee described and set forth in said libel, or that the 
alleged loss of said vessel was froin any cause or causes in- 
sured against in said policy of insurance, Further answer- 
ing, respondent saith that it is advised of counsel and verily believes 
and therefore avers that the said W. M. Railey is not a proper person 
upon whom process in admiralty ean be served in causes in admi- 
ralty by and against said respondent in this honorable court, par- 
ticularly in any action brought upon the said policy of insurance 
referred to and set forth ip said alleged contract of insurance set forth 
and deseribed in said libel herein, either in virtue of the relation of 

the said Railey to the said respondent or by reason of any act of 
O4 the Legislature of the State of Louisiana or law in force within the 

district of Louisiana; thatin regard to this particular alleged con- 
tract of insurance the same was nota contract made within the State of 
Louisiana nor does the same in any way relate to, affect, or purport to 
bear upon or insure any property owned or possessed by any inhabi- 
tant or citizen of the State of Louisiana, but, on the contrary thereof, 
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purports to relate on the face thereof and does relate solely to prop- 
erty by the libellants’ own representations owned and possessed en- 
tirely without the limits of this district or the State of Louisiana, to 
wit,in the State of Kentucky, and that in respect of said alleged 
contract of insurance neither the libellant nor the respondent can be 
subjected to any provision or condition of any law in force in the 
State of Louisiana relating to insurance or the operation and acts 
of insurance companies within the State of Louisiana and affecting 
the property of the citizens or inhabitants thereof. | 
OO That respondent is also advised and believes and there- 
fore avers that there has been at no time in foree within 
the State of Louisiana any law or regulation by which re- 
spondent, as a non-resident of the eastern district of Louisiana, 
can be compélled to appear in any admiralty court of the United 
States holding sessions within the State of Louisiana by monition in 
virtue of any contract or alleged obligation relating to or affecting 
the property of citizens of other States or countries at the suit of any 
libellant not a resident or citizen of the State of Loutsiaya or of the 
astern district of Louisiana, and siid respondent saith that it has 
no property, rights, or credits within the State of Louisiana or within 
the eastern district of Louisiana, and at all times insists that 
this court is and at all times has been without any jurisdiction 
or authority over this respondent or right to adjudge about 
and concerning any matters set forth or conta'ned in said alleged 
policy of insurance. 
Wherefore respondent prays this honorable court will be pleased 


to pronounce against the libel aforesaid and condemn the 
06 libellants in costs, and otherwise right and justice administer 
in the premises. 
(Signed) I. R. BECKWITH, 


Proctor for Respondent. 
EASTERN District oF LOUISIANA, 88. 

W. M. Railey, being duly sworn, saith that he is the person upon 
whom the process in this cause was served, as shown by the record 
thereof; that he knows the contents of the foregoing answer, and 
that he verily believes the same to be true. 


(Signed) WM. M. RAILEY. 
Subscribed and sworn to before me, a duly qualified notary public 
in and for the parish of Orleans, State of Louisiana, this 9th July, 


1889. 
[SEAL] (Signed) G. REBENTISCH, Not. Pub 


Motion and Order for Commassion. 
Extract from the Minutes, November Term, 1589. 
Monpay, 16th December, 1889. 


Court met pursuant to adjot rnment. 
o7 Present: Hon. E. C. Billings, judge. | 
On motion of TI. R. Beckwith, proctor for respondent in the 
ey) , ) 
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above-entitled cause,and considering the affidavit and interrogatories 
annexed to this motion, it is ordered that ¢ opies of said interrogatories 
be served on the proctor for libellant, as provided by the rules of 
this court, and that after cross-interrogatories shall have been filed 
or there shall have been default thereon, commission in due form 
issue to any commissioner of the circuit courts or any other officer 
authorized to administer oaths, residing at Vicks burg, in the State 
of Mississippi, and Lake Providence, in the State of Louisiana, to 
take and return the evidence of said witnesses named in said inter- 
rogatories, and that 30 days from the date of said commission be al- 


lowed for the return thereof. 


38 United States District Court, Eastern District of Louisiana. 
CLERK’s OFFICE. 

I hereby certify that the foregoing 32 pages form a complete 
and perfect transcript of the originals on file and of record in 
my office; and I further certify that it appears of record in 
my office that, agre-ably to the order for commissions to take 
depositions of certain witnesses, commissions were issued on the 
26th day of December, 1889, and that seid commissions have been 
returned executed and are now on file. 

Witness my hand and the seal of said court, at the city of New 
Orleans, Louisiana, this 26th day of February, 1890. 

[Seal U.S. District Court for the Eastern District of La. ] 
JOHN DEVONSHIRE, 
Clerk U. 8. District Court, Eastern District of La. 


I, Edward C. Billings, judge of the United States district court 
for the eastern district of Louisiana, do hereby certify that John 
Devonshire, whose name is signed to the above certificate as clerk 
of the United States district court for the eastern district of Lou- 
isiana, was at the time of signing said certificate and is now the 
clerk of said court; that said cert ficate is in due form of law, and 
that full faith and credit are due to his official attestation as such 

clerk. 
39 Given under my hand, at the city of New Orleans, in said 
district, this 26th day of February, 1890. 
EDW ARD C. BILLINGS, 
United States Judge for the Eastern District of Louisiana. 


40 [Endorsed :] No. 8. Original. Supreme Court U.S. Oc- 

tober term, 1889. Ex parte Louisville Underwriters, of Louis- 
ville, Ky. On suggestion for a writ of prohibition. O. B. Sansum, 
att’y for respondent. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1889. 


No. 9 Original. 
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EX PARTE ST. PAUL FIRE AND MARINE 
INSURANCE CO. 
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On an Order to Show Cause Why a Writ of Prohibition 
Should Not Issue. 
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T. H. Thomason, Printer, New Orleans. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


No. 9 Original. 
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EX PARTE ST. PAUL FIRE AND MARINE 
INSURANCE CoO. 


On an Order to Show Cause Why a Writ of Prohibition 
Should Not Issue. 


And now into this Court comes the Judge of the 
District Court of the United States for the Eastern 
District of Louisiana, directed to show cause why a 
Writ of Prohibition should not issue as prayed for 
in the petition herein; and for such cause submits: 


I. 


The entire reeord of this eause as commenced, and 


so far as it has proceeded in said District Court, under 
the proper certificate of the clerk and under the seal 
of said Court, including a certified copy of a warrant 
of attorney issued by petitioners to Wm. R. Railey, 
petitioners’ duly authorized agent, and a copy of the 


uy 
n¢ 
@ 
‘ 
( 
k 
4 
a 
: 
ry 
g 


2 


Policy of Insurance upon which this suit is brought, 
and he makes said record and warrant of attorney 
and Policy of Insurance part of his answer to the 
petition herein. 

IT. 

He submits that from said record it appears 
that the suit wherein a prohibition is asked is a suit 
upon a Marine Policy of Insurance, brought in 
Admiralty in personamt, and over which, ratione 
materiz, a Court of Admiralty has jurisdiction, as 
has been determined by this Court. (/nsurance Com- 


pany vs. Dunham, 11 Wall. Ty. 
ITT. 


He submits that prohibition is asked for on 
the ground that said cause so pending before said 
District Court is included within the qualification 
to the grant of jurisdiction contained in the Stat- 
utes of the United States, Vol. 25, p. 434, Sec. 
1: “And no civil suit shall be brought before 
either of said Courts against any person by any 
original process or proceeding in any other district 
than that whereof he is an inhabitant.” Whereas, 
the term “civil suit” in the qualification, so con- 
tained in said statutes, does not comprehend nor 
include causes of admiralty and maritime jurisdiction. 
That this matter has been determined by this Court 
in respect to the same expression contained in the 
11th Section of the Judiciary Act of 1789, to which the 
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Act of 1887 is amendatory, in the same aspect in 
which it is here presented. (Atkins vs. Disintegrating 
Co., IS Wall. 272.) He submits, that it ean make no 
difference in the result to be arrived at, that in the 
original Statute the qualification was in the alterna- 
tive that the defendant must be an inhabitant of or 
be found within the district, and that in the Stat- 
ute, now in force, the qualification is simply that 
he must be-an inhabitant; nor that, in the case in 
the 18th Wallace, there was a warrant of arrest 
of property, the defendant not being found within 
the district and, in the ease under consideration, 
the suit is instituted by a simple monition in the 
nature of a surmmons; that the substance of the 
decision of this Court was placed in this,—that 
the grant of jurisdiction to the District Courts 
as Courts of Admiralty of “all civil causes of Ad- 
miralty and Maritime jurisdiction,’ was not in- 
tended by the Congress to be affected by that 
qualification; and that -with reference to deter- 
mining whether the original jurisdiction in Admiralty 
vested in the District Courts, without restriction from 
the limitation arising from inhabitaney or being 
found within the District, the term “civil suit,” did 
not, according to the intent of Congress, include Ad- 
miralty causes. 

He submits that the retention in the Statute of 1887 
of the expression, “no civil suit,” after the ex- 
plicit interpretation of the same by this Court and the 
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long enforcement of that interpretation makes the 
meaning of Congress even more clear in favor of juris- 
diction than in the case determined by this Court. 
There the conclusion was reached by the inference of 
what Congress meant from the reason of the thing. 
Here it is not only the reason of the thing, but the 
adoption by Congress of a descriptive expression, al- 
ready precisely and after great consideration defined 
by this Honorable Court with reference to the same 
subject matter. 
IV. 

He submits that under and according to rule 
2 of the Rules in Admiralty prescribed by’ this Court 
under the Act of 1842, ind still in force, the cause be- 
ingof Admiralty and Marii‘me jurisdiction, authority 
on the part of the District Court to hear and deter- 
mine the cause exists equallv, no matter which of the 


three processes therein designated are employed to 


institute proceedings, and that said rule framed and 
continued while the qualification urged here was in 
force. is itself necessarily a continuing affirmation by 
this Court that the jurisdiction in Admiralty is unaf- 
fected by the limitation contained in the ‘Statute, pro- 
viding, as the rule does, for process in personam in 
case the defendant is not found, and independently 
of inhabitancy. 

And it is further submitted that, back of the decis- 
ion in Atkins vs. Disintegrating Company, and back of 
Rule 2,is the nature of the causes in Admiralty which, 


a 

| arising out of things happening at sea where parties 

and witnesses are as transient as the instrumentalities 
a, of commerce themselves, and involving rights which 
. have long been protected under a system of procedure - 
known as that of Admiralty, in order that jurisdiction 
over them may be efficient to a reasonable degree, re- 
| quire that the Congress should, as it has done, intrust 
them to the Courts under the conditions of Rule 2 
in Admiralty, and not under the qualification of the 
Statute respecting suits in the Circuit Courts. 


And the said Judge of the District Court of the 
= United States, for the Eastern District of Louisiana, 
oe as further cause why the Writ of Prohibition asked for 


herein. should not issue, submits, that, even if the 
expression, “civil suit’ could be held and deemed to 
include causes of admiralty and maritime jurisdiction, 
nevertheless the record shows that the respondent in 
the cause pending in said District Court of the United 
) States, the petitioners in this Court, would be deemed 
and held to have waived the qualification incorporated 
into the Act of Congress now in force, passed in 1887. 


I]. 
be That on the 26th dav of February, in the year 
, 1877, the Legislature of Louisiana passed an Act 
relating to insurance companies organized under 
the laws of any other State or any foreign gov- 
ernment, said act being known as Act 21 of the 
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Statutes of 1877, whereby it is made a misdemeanor, 
punishable by fine and imprisonment, for any person 
to act for any such insurance company in the making 
of anv contract of insurance in the said State, until 
the company shall have appointed a person residing 
within the said State as their agent and attorney, upon 
whom all process, issued in suits or proceedings com- 
menced against the company in the said State, shall 
be seived, to which Statute reference is hereto made, 
which Statute ever since has been in force. 

He submits that the record shows that the Directors 
of the respondent corporation applied to the proper 
officers for permission to transact the business of in- 
surance in the said State of Louisiana, in conformity 
with the laws thereof. That the Board of Directors 
of the respondent corporation passed a resolution and 
in pursuance thereof, executed a warrant of attorney, 
by which resolution and warrant Wm. R. Railey,of the 
City of New Orleans, was appointed the corporation’s 
agent and attorney to transact the business of insur- 
ance for them within the State of Louisiana, and said 
warrant expressly provides, that it shall be valid and 
irrevocable until another agent shall be substituted, 
so that, at all times, while any liability remains out- 
standing against the corporation, there shall, in the lan- 
guage of said Statute under which the appointment 
was made, be an agent and attorney of the corpora- 
tion, upon whom process against the corporation shall 
be served, and said warrant contains a consent that 


service of such process, whether original, mesne or 
final, on such agent shall be taken and held as valid 
as if served on the corporation, and that acknowledg- 
ment of service of such process by him foror on behalf 
of such corportion shall be obligatory on it, and that 
judgment recovered on such service or acknowledg- 
ment shall be conclusive evidence of the indebtedness 
of the corporation. That it also appears, that there- 
after and under said warrant of attorney the said 
agent Wm. R. Railey within the said State, and 
within the Eastern District of Louisiana, for and 
on behalf of the respondent corporation, entered into 
and executed the marine policy of insurance upon 
which this suit is brought, and that the monition in 
the nature of a summons issued in this cause against 
the respondent corporation, was served upon the 
said Wm. R. Railev within the said Eastern Dis- 
trict of Louisiana, who was, at that time, and still 
is the corporation’s said agent and attorney in the 
said State of Louisiana and in the said District under 
the Statute of the State and the resolution and war- 
rant of attorney above in substance set forth. 
ITT. 

Upon these facts the said Judge of the District 
Court of the United States for the Eastern District of 
Louisiana submits, That, by a line of decisions of this 
Honorable Court, it has been settled, that the qualifica- 
tion attempted by the petitioners to be grafted on to the 
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vrant of jurisdiction to the District Courts, as Courts 


- 


of Admiralty and Maritime jurisdiction, is a limitation 
upon the involuntary or forced jurisdiction alone and 


is in the nature of a privilege which may be waived by 
any defendant. These cases commenced with that of 
Gracie vs. Palmer, 8S Wheaton, p. 699, and have been 
entirely unanimous since that time; that though in 
these cases the jurisdiction was vested by virtue of the 
citizenship of the parties, the nature of the qualifica- 
tion, if it could be held to have any application to this 
cause at all renders it just as capable of being waived 
when, as here, the jurisdiction is vested by virtue of 
the subject matter, namely, a Maritime Contract of 
Insurance. 

That, by another line of cases, this Honorable Court 
has, with equal distinctness, determined that the leg- 
islation on the part of the several States, adopted 
for the protection of the communities transacting 
business within their boundaries, requiring foreign 
insurance companies, as a condition of their being 
allowed to issue policies within their territorial limits, 
to place themselves within reach of the process of 
the courts sitting within them, is lawful and whole- 
some, and includes the Federal Courts; that it is 
competent for foreign corporations to waive the priv- 
ilege which the qualification in question, if opera- 
tive, would give them, by a general stipulation, in 
advance of any suit brought, as well as by an 
appearance or special waiver in a suit already pend- 
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ing; and that such a resolution and warrant to operate 
within a State, as have been passed and given by the 
respondent corporation, followed by such transactions 
within the State, as are here shown to have taken place, 
with reference to and in the State of Louisiana, consti- 
tute such waiver. (Lafayette Ins. Co. vs. French, 18 How. 
404; Railroad Co. vs. Harris, 12 Wall. 65; Ex parte 
McNiel, 13 Wall. 236, 243; Ex parte Schollenberger, 96 
U. S. 369; Railroad Co. vs. Kountz, 104 U. 8.5, 10; 
New England Life Ins. Co. ys. Woodward, Ill U. 8S. 
145, 146. : 

And the said District Judge for the Eastern Dis- 
trict of Louisiana, for further cause why the Writ 
of Prohibition herein prayed should not issue, sub- 
mits: That in this case, not only does an appeal lie 
to the Cireuit Court of the United States for the East- 
ern District of Louisiana, but also, upon the question 
of jurisdiction, under the Statute now in force (25 U. 
S. Statutes, page 693), an appeal lies, to this Honor- 
able Court, without regard to the amount in contro- 
versy. That the matter of jurisdiction involves the 
questions of inhabitancy and of waiver, by reason 
of the Statute of Louisiana and the acts of the re- 
spondent corporation thereunder, which are, in 
part, questions of fact, and that, in accordance with 
the adjudications of this Court, since the cause in- 
volves no public questions, the remedy of the petition- 
ers, if there shall be a final judgment against them in 
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this cause, is by appeal, first, to the Circuit Court, 
and, if unsuccessful there, to this Court, and not by 
Writ of Prohibition. (x parte Gordon, 104 U. 8.515; 
Ex parte Ferry Company, ibidem, 519). 


And the said Judge of the District Court of the 
United States, within and forthe said Eastern District 
of Louisiana, having complied with the said rule to 
show cause issued herein, submits the matter to this 
Honorable Court for such order and decree as it may 
determine to be just and proper in the premises. 

EDWARD C. BILLINGS, 
Judge. 
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Supreme Court of the United States. 


OCTOBER TERM, 18829. 
Ex PARTE THE LOUISVILLE UNDERWRITERS. 


Ex PARTE THE ST. PAUL FIRE AND MARINE INSUR- 
ANCE COMPANY. 


And now comes J. R. Beckwith, attorney for the said Lou- 
isville Underwriters and the said St. Paul Fire and Marine 
Insurance Company, and in behalf of each of said corporations 


moves the court now here for leave to enter of record in this 


court the suggestions herewith sebmited for and in behalf of 


said corporations respectively ; and if on inspection of said sug- 
gestions and the annexed transcripts of record this honorable 
court find the same sufficient, that the court take action and 
order thereon, as prayed for, or as the ends of law and justice 


may demand. 
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Ex PARTE THE LOUISVILLE UNDERWRITERS. 


Ex PARTE THE ST. PAUL FIRE AND MARINE INSUR- 
ANCE COMPANY. 


The motions and suggestions in these causes, both substan- 
tially alike, except as to amount involved, one being above five 
thousand dollars and the other below that amount, ‘are submit- 
ted to the court together. Both call for a construction of the 
first section of the last judiciary act of March 3, 1887. 

This act is conveniently arranged in donble column with 
the act of 1875, as appendix to 120 U. S. Reports. 

The facts involved in these applications are all record facts, 
as shown by the transcripts, made part of the respective sug- 
gestions, except the fact that there is a statute of the state of 
Louisiana compelling insurance companies doing business in that 
State to appoint an agent upon whom service can be made. 

Unless this condition applies exclusively to the dealings of 
companies with the citizens of the state concerning property insured 
in the state—that is, the property of citizens of Louisiana—the act 
would seem a meddlesome and unauthorized regulation of com- 
merce between the states by insurance legislation. We presume 
the proper construction of the act will limit it to citizens or inhab- 
itants of the state, and was not an attempt to legislate for the as- 
sured of other states, or where both the property and assured 
are aliens to the state. Ifsuch legislation can be permitted to 
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enlarge or restrict the range of any federal judiciary act, then 
it is the states severally, and not the congress of the United 
States, that determine the extent of jurisdiction of federal courts 
in their limits, and the extent will be different iu each state. 

The first section of the act of LSS7 seems clear and explicit 
that in all eases in the district court where, to obtain jurisdiction, 
some person must be cited to personally appear in court to give 
jurisdiction to render judgment or deal with the case, the venue 
is at least confined to the judicial district in which either the 
plaintiff or defendant resides. 

In the ease of the St. Paul Insurance Company neither the 
plaintiff nor defendant reside in the eastern distriet of Louis- 
iana. The property alleged to have been insured has its situs 
in Kentucky; never was owned in Louisiana. 

In the ease of the Louisville Underwriters both parties 
reside in Kentucky. The property was owned in Kentucky. 
The parties and property never had a Aabitat in Louisiana. 

We are aware that this court has held that a suit in admir- 
alty was not included in the prohibition in the act of 1875, but 
the new pbraseology adopted in the act of 1877 seems to leave no 
doubt as to the intention of congress to make that construction 
impossible as to the prohibition in that act. Congress so mani- 
festly intended that all suits in personem in the federal courts 
must be at the domicile of the defendant that there seems no 
possible doubt left. It is probable that congress acted with a 
knowledge that the courts: had made a distinction between 
causes in admiralty and *‘suits’”’ ia other forms, and intended to 
avoid any such construction in the act of 1887. It is important 
for iusurance companies to know whether establishing an 
agency with authority to receive service of process in the state 
means that assured of other states may select any state where 
such agency exists to sue in admiralty on any marine policy, 
without regard to either the residence of the insurer, the as- 
sured or the ownership of the vessel or property insured. 
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The following is the Louisiana statute relative to service of 
process On insurance companies : 


Act 21 of 1877, relative to insurance compunies not incor- 
porated by the laws of this state, and requiriug them to appoint 
agents on whom legal process may be served and providing 
penalties for a violation of the provisions thereof. 

Section 1. Be it enacted by the Senate and House of Repre. 
sentatives of the State of Louisiana in General Assembly convened, 
That no insurance company organized under the laws of any 
other state, or any foreign government, shall, directly or indi 
rectly, take risks or transact any business through an agent in 
this state until such insurance company shall have filed in the 
ofiice of the secretary of state a certified copy of the vote or 
resolution of the trustees or directors of said company appoint- 
ing such agent to transact business and take risks, accompa- 
nied by a warrant of appointment under the official seal of the 
company. and signed by the president and secretary. Such war- 
rant shall continue valid and irrevocable until another agent 
shall be substituted, so that at all times, while any liability re- 
mains outstanding, there shall be within the state an agent or 
attorney aforesaid; and such warrant shall not be valid un 
less it contains a consent expressed that service of legal pro- 
cess, orginal mesne or final on such agent, shall be taken and 
held as valid as if served on the company, and that ackuowl- 
edgment of service of such process by him, for or on behalf ot 
such company, shall be obligatory on it, and that judgment re- 
covered on such service or acknowldgement shall be conclusive 
evidence of the indebtedness of the company. 

Sec. 2. Be it further enacted, ete., That it shall not be lawful 
for any agent of any insurance company, not incorporated by 
the laws of this state, to take any risks or transact any business 
until he has obtained from the secretary of state a certificate 
that the provisions of this act have been complied with by the 
company for which he acts. 

Sec. 3. Be it further enacted, ete., That a duly certified 
copy of the instruments required by section first to be filed with 
the secretary of state shall be received in evidence in lieu of 
the oriinal. 

sec. 4. Be a further enacted, ete., That any person 
shall. after the first day of April, eighteen hundred and seventy- 
seven, act as agent of any insurance company. not incorporated 
by the laws of this state, in taking risks or transacting any bus- 
ness. or receiving any premiums on policies issued or to be is- 
sued without an appointment made and filed in accordance with 


who 


the provisions of this act, shall be deemed guilty of a misde- 
meanor, and punished with fine or imprisonment, or both, at 
the discretion of the court. 

Sec. 5. Beit further enacted, etc., That this act shall take 
effect on the first day of April, eighteen hundred and seventy- 
seven. 


Respectfully submitted. 
J. R. BECK WITH, 


Attorney and Counsel. 
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EX PARTE: ST. PAUL FIRE & MARINE INS. Co. 1 


] United States District Court, Eastern District of Louisiana. 


THe NATCHEZ AND NEW ORLEANS PAcKET AND Navl- } 
: : 

GATION ( QO. 

{ 

] 


Us. 


No. 12668. 


THE SAINT Paut FIRE AND MARINE INSURANCE Co. J 


ry’. . j 
CiSCTIDL. 
Transeri; 


2 Tue NatcuHez & New OrneEANS PACKET AND ) 
NAVIGATION Co. Ba a 
| : No. 12668. 
is i 
’ . ‘ | 
foe St. Paut Fire & Marine Ins. Co. } 


Libel. Filed Ap’l 23, ’89. 


To the Hon Edw’d C. Billings, judge of the district court of the 

U.S. for the eastern district of La., in admiraity : 

The Natchez & New Orleans Packet & Navigation Company, of 
Covington, Kentucky, a corporation créated by the statutes of Ky., 
exhibit this their libel against the St. Paul Fire & Marine Insurance 
Co., of St, Paul, Minnesota, in a cause of contract, civil & maritime, 
& thereupon libellants allege as follows: 

Ist. For that heretofore, to wit, Oct’r 5th, 1888S, the said St. Paul 
lire & Marine Insurance Co., being a corporation of the State of 
Minnesota, were carrying on the business of fire & marine insurance 
in the city of New Orleans, at 191 Gravier street, W. M. Railey being 
then & still is the agent of the said St. Paul lire & Marine Ins’ce 
Co.,and on the day & year last ate 2 said, for and in consideration 

of a premium of $275 paid by the libellants to the said St. 
o Paul Fire & Marine Ins. Co., the said St. Paul Fire & Marine 

Ins’ce Co. contracted with the libe ants to insure the libel- 
lants against all loss & damage that might happen by or be caused 
by the perils of the seas, — be s, & jettisons of the steamboat 
Natchez, ber tackle, apparel, iture, for and during the time of 
12 months then next ensuing, vale exceed! ing the sum of two thousand 
five hundred dollars. 

2nd. That as the evidence of that contract the said St. Paul Fire 
W M; arine [ns. Co. mn: ade thel r polic vy of Insurance di ited the di ay and 
year las t aforesaid and delivere “i the same to the | bell: ails, and it Is 
now marked Exhibit A and is brought into court here and made 
part hereof. 

3rd. That afterwards, to wit, Jan’y Ist, 1889, the said steamboat 
Natchez, being on a voyage from New Orleans aforesaid to Vicksburg, 
In the State of Mississippi, was greatly damaged by pertis o! the said 
river, and within a few days thereafter the said steamboat became 

and was and eversince hath been a total loss, exce pting only 
4 a part of her cabin furniture, which was saved «& whie -h has 

been sol |, & the proceeds thereof are held for account ol f whom 
it may concern. 
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4th. And for the purpose of that contract of insurance the said 
steamboat, by agreement of the libellants and the said St. Paul Fire 
& Marine Insurance Co. expressed upon the face of that policy, was 
valued at the sum of $30,000, although, in truth & in fact, she was 
of very great value, to wit, $100,000; and the libellants were in- 
terested in said steamboat, her tackle, apparel, & furniture, as own- 
ers thereof to a large amount of money, to wit, the amount last 
aforesaid. 

Sth. That afterwards, to wit, Jan’y 22, 1889, the libellants caused 
proofs of the loss & damage aforesaid and of the libellants’ interest 
in said steamboat to be made & delivered to the said St. Paul Fire 
& Marine Ins. Co., and the libellants complied with & observed «& 
performed all & singular the terms & conditions in said policy 
stated & set forth on the part of the libellants to be observed & per- 

formed, and the sum of money so insured. to the libellants 
5 became and was due from the said St. Paul Fire & Marine 
Ins. Co. to the libellants March 23, 1889, but the said St. 
Paul Fire & Marine Ins. Co. have neglected & refused to pay the 
same or any part thereof, to the great damage of the libellants. 
6th. That the said W. M. Railey is the proper person upon whom 
process shall be served in actions brought against the said St. Paul 
Fire & Marine Ins. Co. in the district aforesaid. 

7th. That all & singular the matters aforesaid are true and are 
within the admiralty & maritime jurisdiction of the United States 
and within the jurisdiction of this hon. court. : 

Wherefore libellants pray that the said St. Paul Fire & Marine 
Insurance Company be cited to appear and true answer make to 
all & singular the matters aforesaid,and that the said St. Paul Fire 
& Marine Ins’ce Company be condemned to pay libellants the sum 
of two thousand five hundred dollars, with lawful interest from 
March 25d, 1859, with all costs, and libellants pray for all such 

other further relief in the premises as to this hon. court 
6 shall seem just and proper in the premises & as this hon. 
court is competent to give. 
O. B. SANSUM, 
Attorney for the Libellants. 
EASTERN District orf LOUISIANA: 

QO. b. Sansum, being duly sworn, upon oath states affiant is the 
attorney of the libellants named in the foregoing libel; that affiant 
is authorized to make this affidavit for libellants; that all the mat- 
ters & things stated in said libel are true of affiant’s own knowledge. 

April 23, 1889. 

Before me— 

K. LOEW, 
U.S. Comm’r. 
Copy. 
No. 215. River Full. $2,500.00. 


St. Paul Fire and Marine Insurance Company, of St. Paul, Minn., 
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by this policy of insurance does cause the Natchez & New Orleans P’k’t 
& Nav. Co. to be insured in the sum of not exceeding twenty-five hun- 
dred dollars, lost or not lost, upon the s’b’'t Natchez for the term of one 
year, wherever she is in safety and in a seaworthy condition at noon 
of the 5th day of October, 1888, and from thence to noon of the Sth 
day of October, LSSY, when this policy shall expire, uniess sooner 
terminated or made void by conditions hereinafter expressed. 

With permission to navigate the Mississippi river not above Cairo, 
Ills.; loss, if any, payable to the Natchez & New Orleans Packet & 
Navigation Co: 

And it shall be lawful for the said boat during said time to pro- 
ceed to, touch, and stay at any ports or places on said waters which 
may be convenient for the transaction of business, or if thereunto 
obliged by stress of weather or other unavoidable accidents without 
prejudice to this insurance; and in case of any loss or misfortune 
resulting from any peril insured against the party insured enguges 
for himself or themselves, his or their factors, servants, or assigns, to 
use every practicable effort for the safeguard and recovery of said 
steamboat, and, if recovered, to cause the same to be forthwith re- 
paired; and in case of neglect or refusal on the part of the as- 


sured, their agents or assigns, to afvopt prompt and efficient meas- 
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ures for the safeguard and recovery thereof, then the said insurers 
are hereby authorized to interpose and recover the said steamboat 
and cause the same to be repaired for account of the assured, to the 
charges of which the said insurance company will contribute in 
proportion as the sum herein assured bears to the agreed value in 
this policy; but in no case whatever shall the assured have the right 
to abandon until it shall be ascertained that the recovery and repairs 
of the said steamboat are impracticable, nor sell the wreck or any 
part thereof without the consent of this company; and the acts of 
the assured or assurers or of their joint or respective agents In 
preserving, securing, or saving the property insured in case of dan- 
ger or disaster shall not be considered or held to be a waiver or 
acceptance of abandonment. 

The company having been paid the consideration for this insur- 
ance at the rate of eleven per cent., the said s’b’t hereby insured 
being valued at thirty thousand dollars. 

Touching the adventures and perils which the said insurance 
company is contented to bear and take upon them under this policy, 
they are of the lakes, rivers, canals, fires, and jettisons that shall 
come to the damage of the said vessel or any part thereof, excepting 
all perils, losses, or misfortunes arising from or caused by the gross 
negligence, recklessness, or wilful misconduct of the owner, master, offi- 
cers, or crew of the said steam boat, or by theft, barratry, robbery, civil 
commotion, or war, piracy, seizure, sequestration, or detention or 
overpowering thieves, or the consequences of any other hostile act 
of the Government or people, person or persons, of the United States 
or of any State or Territory thereof or of any State or States claim- 
ing io have seceded from the United States, or from any other 
legally excludet clauses, or for damages that may be done by the 
vessel hereby insured to any other vessel or property, or any loss or 
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damage arising from or occasioned by said boat being unduly laden, 
or for any loss or damage arising from or occasioned by the bursting 
of boilers, the collapsing of flues, or the derangement or the break- 
ing of the engine or machinery, or any consequences resulting there- 
from, unless the same be caused by unavoidable external violence, 
or from any loss or damage occasioned by ice between Bissel’s Point 
and Picotte street, in the port of St. Louis, Mo., after forty-eight 
hours from the time of her arrival in said port. 

And in case of loss such loss to be paid in sixty days after proof 
of loss, proof of interest, and adjustment exhibited to the assurers, 
the amount of the premium, or the note given for the premium, if 
unpaid, and all sums due from the assured to the company when 
sueh loss becomes due being first deducted, and all sums coming 
due being first paid or secured to the satisfaction of the assurers; but 
no loss or adverage shall in any case be paid under five per cent. on 
the agreed value of this policy, unless general. 

And it 1s hereby agreed that this policy shall become void if any 
further insurance has been or hereafter shall be made on the said 
s’b’t Natchez which, together with this insurance, shall exceed the 
sum of twenty thousand dollars, or upon any assignment thereof, 
unless notice is given at the office of the company and the same be 
approved and endorsed hereon by the secretary or other authorized 
officer of the company; also during any time said vessel shall carry 
hemp on deck, unless the same be covered by bagging or unslacked 
lime in the hold. 

[t is also agreed that the assured shall not abandon, as for a total 
loss, on account of the said boat grounding or being otherwise de- 
tained or in consequence of any loss or damage unless the injury 
sustained be equivalent to fifty per centum on the agreed value in 
this policy; and the assured also agrees that the steamboat afore- 
said is and shall be kept at all times during the continuance of this 
policy tight and sound and ler seams properly caulked and suffi- 
ciently found in tackle and appurtenances thereto and competently 
provided with master, officers, and crew and in all other things and 
means necessary for the safe navigation thereof; and that whenever 
said boat shall be under headway or be moored in the night time 
she shall show one or more lights in a conspicuous place, so as to 
warn and give notice to approaching boats and vessels, and be run 
and navigated upon the aforesaid privileged waters as is usual by 
boats of her class in the usual prosecution of lawful business, and it 
is also agreed in case of injury or accident the officers and crew shall 
not leave the boat until the decision of the assurers, in case of aban- 
donment, shall be known. 

[t is also agreed that in all cases of loss or damage the assured 
shall furnish to the said company the proofs of the same within 
thirty days froin the date thereof, and no loss shall be paid unless 
the assured shall give immediate notice in ease of accident or loss 
to this company. 

And it is also agreed that no assignment or transfer of this policy 
shall in any case relieve the insured or property hereby insured 
from any or all of the conditions herein expressed, and a violation 
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ornon-compliance with any of such conditions either by the assignee or 
by the assignor before or after the assignment shall vitiate this policy ; 
also in case the note or obligation given for the premium herefor be 
not paid at maturity the amountof premium on time expired shall be 
considered as then earned, and this policy shall thereupon be- 
come and remain void while said note or obligation remains over- 
due and unpaid. 

It is also agreed that the insurance by this policy shall cease at 
and from the time that the vessel hereby insured shall be levied 
on or taken into possession or custody under any proceeding in law 
or equity. 

In all cases of returned premium a deduction shall only be made 
on the whole months of unexpired time, and whenever this com- 
pany shall pay any loss the assured agrees to assign over all his 
right to recover satisfaction therefor from any other person or per- 
sons, town or other corporation, or to prosecute therefor at the 
charge and for account of the company, if requested ; and the said 
company skall be entitled to such proportion of said damages recoy- 
ered as the amount insured by them bears to the valuation of said 
boat. — 

No suit or action of any kind against this company for the recov- 
ery of a claim under this policy shall be sustained in any court of 
law or chancery unless commenced within one year from the date 
of the accident, but such lapse of time shall be deemed conclusive 
evidence against the validity of said claim. 

Warranted by the assured free from any charge, damage, or loss 
which may arise in consequence of engaging or having been en- 
gaged in illicit or prohibited trade at any time whatsoever. 

In the adjustment of claims for partial loss or damage to hulls of 
steamboats insured by the Saint Paul Fire and Marine Insurance 
Company no deduction will be made on account of new work for 
eighteen months from the date of the boat's departure on its first 
trip. Irom the termination of said eighteen months until the ex- 
piration of the twelve succeeding months a deduction of one-fifth 
“new for old” will be made on. account of new work; and subse- 
quently (i. ¢., after the expiration of thirty months) a deduction of 
one-third “new for old” will be made in all adjustments of such 
claims for partial loss. With these exceptions the actual repairs to 
the boat rendered necessary by any accident insured against will be 
paid when it amounts to or exceeds five per cent. on the agreed 
value in this policy. 

No allowance will be made for wages or proyisions paid or fur- 
nished to oflicers or crew while the boat is detained by any accident 
or while undergoing repairs except for the time they are actually em- 
ployed for the Sulety of the boat and cargo, lor which time they will 
be included in the general average account. 

The cargo and freight list will be required to bear their propor- 
tion or share of the expenses incurred for the common benelit, In- 
cluding the expense of raising and pumping out the boat, getting 
out cargo, and taking the boat to the nearest place where the neces- 
sary repairs can be made, making a general average of the whole, 
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for which the boat will have to contribute only her share in pro- 
portion to her value, for which share the company will be liable 
without regard to her percentage 

This insurance may be terminated at any time at the request of 
the assured, in which case the company shall retain only the 
customary short rates for the time the policy has been 1n_ force. 
This insurance may also be terminated at any time at the option of 
the company, on giving notice to that effect and refunding a ratable 
proportion of the premium for the unexpired term of the policy. 

And it is hereby understood and agreed by and between this 
company and the assured that this policy 1s made and accepted in 
reference to the foregoing terms and conditions, which are hereby 
declared to be a part of this contract, and are to be used and resorted 
to in order to determine the rights and obligations of the parties 
hereto in all cases not herein otherwise specially provided for in 
writing. . 

[n witness whereof the Saint Paul Fire and Marine Insurance 
Company have caused these presents to be signed by their president 
and attested by their secretary, in Saint Paul; but this policy shall 
not be valid unless countersigned by the agent of the company at 
New Orleans, La. 

iH. BIGELS WwW, President. 


Attest: C. B. GILBERT, Secretary. 


Countersigned, at New Orleans, this 5th day of October, 1888. 


WM. M. RAILEY, Agent. 


8 [Endorsed:] No. 215. River hull policy. St. Paul Fire 
end ye Insurance Company, of St. Paul, Minn., to the 
Na hues & N. P’k’t & Nav. Co. Vessel, s’b’t Natchez. Valu- 
ation, $90,006.00: limit of insurance, $20,000.00; amount insured, 
$2,500.00; at 11 per cent., $270.00: policy, S—: total, $275.00. 
Commenced October 5th, 1888; expires October Sth, 1889. 


9 Know all men by these presents that the St. Paul Fire & 

Marine oe Company, of the city of St. Paul,in the 
State of Minnesota, having been admitted or having applied for ad- 
sisi bas Genmneed ‘business in the State of Louisiana in conformity 
with the laws thereof, does hereby make, constitute, and appoint 
Win. M. Railey, Esq., of the city of New Orleans, parish of Orleans, 
its true and lawful attorney in and for the State of Louisiana, on 
whom all process of law, whether mesne or final, against said in- 
surance company may be served in any action or special proceed- 
ings against said company in the State of Louisian: 1, subject to and 
in accordance with all the provisions and statutes and laws of said 
State of Louisiana now in force and such other acts as may be here- 
after passed amendatory thereof and supplementary thereto; and 
the said attorney is hereby duly authorized and empowered, as the 
agent of : said COM pany, to re celve and accept service of process in) 
all cases as provided for by the laws of the State of Louisiana, and 
such service shall be deemed valid personal service upon said com- 
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pany. This appointment is to continue in force for the period of 
time and in the manner provided by the statutes of the State of 
Louisiana and until another attorney shall be duly and regularly 
substituted. 
In witness whereof the said company, in accordance with a reso- 
lution of its board of directors duly passed on the 22 day 
[seAL.] of Dee., A. D. 1887 (a certified copy of which is hereto at- 
~ tached), has to these presents affixed its corporate se:l and 
caused the same to be subscribed and attested by its president and 
secretary, at the city of St. Paul, in the State of Minn., on the 22 
day of Dee., A. D. 1887. 
C. H. BIGELOW, President. 
C. B. GILBERT, Secretary. 


10 STATE OF MiNNESOTA, 
. . ‘* . . a. a 
County of Ramsey, City of St. Paul, | 


On this 22d day of December, A. D. 1887, before me, the sub- 
scriber, a notary public duly appointed to take the proof and ae- 
knowledgment of deeds and other instrunrents, came C. H. Bigelow, 
president, and C. B. Gilbert, secretary, of the St. Paul Fire and Ma- 
rine Insurance Company, to me personally known to be the indi- 
viduals described in and who executed the preceding instrument, 
and they each duly acknowledged the execution of the same; and, 
being by me each duly sworn, severally and each for himself, de- 
poseth and saith that they are the said officers of the insurance 
company aforesaid, and that the seal aflixed to the preceding instru- 
ment is the corporate seal of the said company, .od that the said 
corporate seal and their signatures as sucli officers were duly affixed 
and subscribed to the said instrument by the authority and direc- 
tion of the said corporation. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at the city of St. Paul, the day and year first above 
written. 

W. J. SONNEN, 
Notary Public, Ramsey County, Minnesota. 


11 Cs rtified Copy of (l Re solution Duly Passed by the Board of Thi- 
reclors of the St. Faul Fire and Marine Insurance Company on 
thee Te pity -se cond Day of Dece mb g A. D. 1SS7. 


At a meeting of the board of directors of the St. Paul Fire & Ma- 
rine Insurance Company held on the 22 day of Dee., A. D. 1887, 
at the office of the company, a quorum of said board was present, 
and on motion the following resolution was duly passed by said 
board: 

‘“ Resolved, That this company, baving been admitted or having 
applied for admission to transact business in the State of Louisiana, 
in conformity with the laws thereof, does hereby authorize the presi- 
dent and secretary, under the corporate seal of the company, to 
make, constitute, and appoint Wm. M. Railey, Esq., of the city of 
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New Orleans, Louisiana, its true and lawful attorney in and for the 
State of Louisiana, on whom all process of law, whether mesne or 
final, against said insurance company may be served in any action 
or special proceedings against said company in the State of Louisiana, 
subject to and in accordance with all the provisions of the statutes 
and laws of said State of Louisiana now in force and such other 
acts as may be hereafter passed amendatory thereof and supple- 
mentary thereto, and the said attorney is duly authorized and em- 
powered, as the agent of said company, to receive and accept service 
of process in all cases as provided by the laws of the State of 
Louisiana, and such service shall be deemed valid personal service 
upon said company. Said appointment is to continue in force for 
the period of time and in the manner provided by the statutes of 
the State of Louisiana and until another attorney shall be duly and 
regularly substituted. 
[ hereby certify that the above is a correct copy of 
Seal State of the vote or resolution of the directors of said company 
Louisiana. authorizing the appointment of an attorney for the 
State of Louisiana. 
C. B. GILBERT, Secretary. 
Baton RovuGe, 1 Aug., 1889. 
\ true copy from the original on file in this office. 
GEO. SPENCER, 
Asst Secretary of State. 


12 [Endorsed:] State of Louisiana. Office of secretary of 

state. Power of attorney by St. Paul Fire & Marine Insur- 
anee Company of St. Paul, Minn., to Wm. Mayo Railey, of New 
Orleans, Louisiana. Revokep.a.toC. R. R.& Son for 1888. Filed 
Jan. 31, 1888. Oscar Arroyo, secretary of state. 


13 UNITED STATES OF AMERICA, | 
Lastern District of Louisiana. | 


District Court of the United States, Eastern District of Louisiana. 


Tue Natcuez & New Orveans Packer & NAviGa- ) 
TION Co. | 7 ana 
ne > No. 12668. 


Ture Sr. Paut Frre & MARINE INSURANCE Co. 


The President of the United States of America to the St. Paul Fire 

& Marine Insurance Company, W. M. Railey, agent: 

Youare hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or to de- 
liver your answer to the same In the office of the clerk of the dis- 
trict court of the United States for the eastern district of Louisiana, 
in the city of New Orleans, in ten days after the service hereof, 
which delay is increased one day for every ten miles your place of 
residence is distant from New Orleans, the place where the court is 


held. 
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Witness the Honorable Edward C. Billings, judge of the said 
court, at the city of New Orleans, this 23 day of April, A. D. one 
thousand eight hundred and eighty-nine, and of the Independence 
of the United States of America the 113 year. 


[sEAL.] K. LOEW, D’y Clerk. 


14 {Endorsed :] No. 12668. United States district court, east- 

ern district of Louisiana. The Natchez & New Orleans 
Packet & Navigation Co. vs. The St. Paul lire & Marine Insurance 
Co. Copy of petition and citation inside to be served on 


Marshal’s Return. 


Received by the U.S. marshal and on the same day & date I 
served a true copy of the within citation and accompanying libellants’ 
libel on the St. Paul Fire & Marine Insurance Co., through W. M. 
Railey, agent, by handing the same to him in person & leaving the 
same 1n his hands. 

GEO. MOORMAN, 
os U. S. Marshal, 


15 Tue Natcuez & New OrzeEAnNs P. & N. ae, 
vs. >» 12668. 


Sr. Paut Fire & Marine Ins. Co. 
Motion to Quash. Filed 6 May, ’89. 


And now comes the St. Paul Fire & Marine Ins. Co., by I. R. 
Beckwith, attorney & proctor, and appearing pro hac vice and for the 
purpose of this motion only and in no manner submitting to the 
jurisdiction of the court for any other than the purpose of this mo- 
tion and to make & raise the questions & issues made & tendered to 
the court on this motion— 

Moves the court now here that the alleged process issued in this 
cause, as appears by the record thereof & the return by the marshal 
or his deputy endorsed thereon, be in all things quashed, set aside, 
& held lor hauught as process or service thereof on the said St. Paul 
Fire & Marine Ins. Co. for the following reasons, among others: 


Ist. 


That the pretended process is in no form of process known 

16 to courts of admiralty jurisdiction, the same not purporting 

to be either a process for the arrest of a defendant in the na- 

ture of a capias or warrant of arrest of the defendant, with a clause 

therein that if he cannot be found to attach his goods & chattels to 

the amount sued for, or if such property cannot be found to attach 

his credits and effects to the amount sued for in the hands of gar- 

nishees, as a monition, in the form provided for in rule No. 2 of the 
rules of the supreme court in admiralty. 


2—9 
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That as appears by the record herein no process in admiralty was 
or has been prayed for. 

dd. 

That said pretended process is not in the form nor made return- 
able at the time provided by law or any return day named, as re- 
quired in rule 2 of the rules of this court and in foree at the time 
when said pretended process was issued and bears date; that even if 

said pretended process is not void & of no effect the return 
17 of the marshal thereon should be quashed and set aside, 

because, Ist, it does not appear that the defendant named in 
the alleged process was found or served within the easter: district 
of Louisiana. 

2d. That by the record, as it appeared in this cause, the defend- 
ant named in said pretended process is not an inhabitant of the 
astern district of Louisiana or possessed of property or credits in 
said district, nor does it appear that the plaintiffor alleged libellant 
is an inhabitant of said district. 

And by reason oi the premises said mover prays that this motion 
may be entered & made of record herein, and that the said Natchez 
& New Orleans Packet & Navigation Company be notified thereof 
and ordered to show cause, if any they have, on the — day of May, 
1889, at 11 a. m., why said motion shal! not be allowed & granted ; 
& it is further ordered that all proceedings in this cause be stayed 
until this motion can be heard & determined by the court. 


18 Hearing of Motion to Quash & Order Denying It. 
Extract from the Minutes. 


SATURDAY, 15 June, 1889. 
Court met pursuant to adjournment. 
Present: Hon. E. C. Billings. 
NATCHEZ — N.O. P. & N. Co. 
Us. > 12668. 
Sr. Paut F. — M. Ins. Co. 

This cause came on to be heard upon respondent’s motion to quash 
the proceedings and was argued by the proctors. : 

On consideration thereof, for reasons Orally assigned, it is ordered 


bv the court that the motion be denied and the cause allowed to ’ 


proceed. 
Exception. Filed 15 June, 1SS9. 
Tue Narcuez & New Ort’s PACKET AND NAVIGATION Co, 
vs. 12668. 
Sr. PauL Fire & MARINE Ins. Co. 
And now comes the St. Paul Fire & Marine Ins’ce Co. & 
19 saving & reserving unto itself the benefit of all exceptions and 


| 


' 
’ 
; 
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motion to quash the process in this cause and at all times 
saving & reserving all of the benefit of said motion and at all times 
insisting that it ought not to be required to make any further de- 
fence herein, for the reason that this court never had or has acquired 
jurisdiction over sail St. Paul Fire & Marine Ins. Co., but ‘appear- 
ing under compulsion, saith that 1t ought not to be required to re- 
spond &-make answers unto said supposed libel herein, and except 
thereto for the reasons, amongst others— 


Ist. 


That it does not appear in or by the said alleged libel that the 
alleged libellant is entitled to make or exhibit any libel herein, in 
that it does not appear that alleged libellant is either a natural per- 
son, a partnership between natural persons, or a corporation having 

existence by authority of any law of any State, nor does it 
20 appear in any manner or form that said alleged libellant 

has any right to appear, sue or be sued, or stand in judgment 
in any cuurt. : 


* , 


2nd. 


That on the face of said alleged libel it appears that neither the 
alleged libellant or the respondent reside in or are present in the 
eastern district of Louisiana, or that the respondent is found or has 
any property at or within the eastern district of Louisiana or within 
the jurisdiction of this court. 


» 
«)( > 


That it does not appear by the record in this cause that the re- 
spondent has ever been served with any process requiring or com- 
pelling it to makeany appearance herein or answer or In any man- 
ner plead herein or stand to or abide any order or decree in this 
pause. 


4. 


That it does not appear in & by said libel that the alleged libel- 

lant was the owner of the steamboat Natchez at the time of the 

alleged loss thereof or had any insurable interest or prop- 

21 erty therein or suffered any loss by reason of the alleged 
wreck of said Natchez. 

Wherefore said St. Paul Fire & Marine Ins. Co. prays judgment 
& decree that said libel is in ali things insufficient to be answered 
unto, and that respondents be required to make no further answers 
thereunto, & will ever pray, ce. 


(Sig.) I. R. BECKWITH, Proctor. 


a 


A ee. ee 
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Order Allowing to Amend. 
Extract from the Minutes, May Term, 1889. 


MonpDaAY, June 17th, LSSY. 


Court met pursuant to adjournment. 

Present: Hon. E. C. Billings, judge. 

On motion of O. B. Sansum, proctor for libellants, it is ordered 
that said libellants have leave to amend their libel instanter by 
interlining the words “a corporation created by the laws of Ken- 
tucky,” after the words Covington, Kentucky, and by interlining 

~ after the words furniture the words “as owners thereof,” both 
22 of which amendments betng now made. 
And it is further ordered that respondents be cited to ap- 
pear on Thursday, 20th instant, at 11 a.m., and show cause why 
they shall not be ordered to answer the libel. 


Order Overruling Exception, &e. 
Extract from the Minutes, May Term, 1889. 


New Orveans, FripAy, 21st June, 1889. 

Court met pursuant to adjournment. | 

Present: Hon. E. C. Billings, judge. 

This cause came on to be heard upon the exception, and was ar- 
gued by the proctors, ti consideration thereof, it is ordered by 
the court that exception be overruled, and that 20 days be allowed 
respondents to answer the libel. ag 


Answer. Filed July 12th, 1SS9. 


District Court of the United States for the Eastern District of 
Louisiana. 


Tue Natcnez AND New OrLEANS PACKET AND NaviGa-) 
TION COMPANY | 

US, 

Tue Sr. PaAut Fire AND MARINE INSURANCE ComPANy. | 


_ No, —-, 


And now comes the St. Paul Fire and Marine Insurance 
23 Company, and by protestation at all times insisting upon all “? 
motions to quash and exceptions hereinbefore made, pleaded, 
and filed, and at all times insisting that this court is without juris- 
diction to hear and entertain the matters complained of and _ set 
forth in said libel, and answering only pursuant to and under the 
order of court, and not voluntarily, for answer to the said libel 
herein saith— 

That it is not advised or informed and has no means of knowledge 
whether the Natchez and New Orleans Packet and Navigation Com- 
pahy isa corporation created under or by virtue of the laws of the 
State of Kentucky or under and by virtue of any other statutes and 
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laws, and therefore denies that the said Natchez and New Orleans 
Packet and Navigation Company is a corporation. 

In answer to the first article in said libel respondent saith it is 
true that that the said Saint Paul Marine and Fire Insuranee Com- 
pany in the State of Minnesota is a corporation duly organized and 
created under and by virtue of the laws of the State of Minnesota, 
and was and is engaged in the business of of fire and marine in- 
surance at Saint Paul, in the State of Minnesota, but denies that it 

ever at any time carried on the business of marine insurance 
24 in the city of New Orleans, at 191 Gravier St., or elsewhere, 

In the State of Louisiana, but the truth is that said Railey 
named in said libel was authorized to solicit risks to be taken and 
insured by the respondent, but that all underwriting and all policies 
issued on any risks taken were and are insured in the city of Saint 
Paul, in Minnesota, and not in the city of New Orleans and State of 
Louisiana, as respondent 1s advised and believes: that all policies 
are made and executed in Saint Paul, Minnesota, by said company, 
and simply countersigned by the agent in New Orleans, who has no 


' vested power to bind the company in any.matter of insurance. 


That it is true that the said respondent did, at Saint Paul, in the 
State of Minnesota, at or about the time set forth in said libel, exe- 
cute a policy of insurance on and concerning thesteamboat Natchez 
for the period of twelve months next ensuing the date of the exe- 
cution and delivery of the said policy, but the said steamer Natchez 
was not at that time nor at any subsequent time the property of any 
citizen or resident of the State of Louisiana or of the eastern district 

of Loutsiana, and that the said risk is not and was nota 
25 risk of insurance of property in the State of Louisiana or 

owned by a citizen or inhabitant thereof; that on the con- 
trary thereof it was held out to and represented to respondent at 
the time of the execution and delivery of the said poliey of insur- 
ance that any interest in the said steamboat Natchez or referred —- in 
the said policy of insurance was the property of citizens of the State 
of Kentucky. In answer to the said second article in said libel 
respondent says it is true that the said respondent, at the city of 
Saint Paul, in the Staté of Minnesota, did execute and deliver a 
policy of insurance, and that respondent believed that the said 
policy or contract of insurance is the same referred to in said libel ' 
and made Exhibit “ A,” but that the same was executed in the city 
of Saint Paul, in the State of Minnesota, and was made, executed, 
and delivered subject to all the conditions, warrenties, and terms 
contained and set forth in the said contract or policy of insurance ; 
that it is not true that the said premium or consideration alleged in 
said libel to have been given or paid as the consideration for the 
execution and delivery of the said — y of insurance was ever paid 

in money by the assured or by the libellant, but on the con- 
26 trary thereof, instead. of paying the same in cash, the said 

premium was and is represented by the promissory note of 
the Natchez and New Orleans Packet & Navigation Company, and 
that the said note has never been paid or taken up by the said libel- 
lant and still remains in the possession of respondent and is due 
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and unpaid, by reason whereof said policy has become void, as re- 
spondent is advised; that by the terms and conditions of the said 
policy of insurance said respondent only insured the said steamboat 
Natehez against the unavoidable danger of the river and of fires 
except when caused by the bursting or explosion of the boiler or 
any part thereof, by the collapse of a flue or the use of coal oil or 
spirit gas In any form, and other exceptions set forth and contained 
in said policy of insurance, to which respondent at all times refers, 
and subject to all the warranties contained and set forth in said 
contract of insurance and policy, and upon all of which this re- 
spondent at all times insists. 

And, further answering, this respondent is advised, informed, and 
verily believes, and therefore charges that at the time of the alleged 
loss of the said steamboat Natchez, set forth in said libel, that the 

suid vessel was not seaworthy, in that it was not sufficiently 
27 found in tackle and appliances and not provided with proper 

master, officers, and crew and other things and means neces- 
sary for the safe | avigation of said vessel, and that said vessel was 
not navigated wit’: ordinary care and skill, as usual for boats of her 
class in the prosecution of business & navigation at that part or 
position of the Mississippi river; but, on the contrary thereof, that 
said vessel was unskillfully & negligently navigated ; that any and 
all loss or damage resulting to said vessel was the result or negli- 
gent, careless, and unskiilful navigation thereof, contrary to the 
terms and conditions of the express warranty contained in said 
policy of insurance; and, further answering, respondent saith that 
it is informed and believes that by reason of the unskillful naviga- 
tion and through the fault of the master, officers, or crew of said 
steamboat that said steamboat Natchez was, on or about the first 
day of January, 1889, by said unskillfull and negligent navigation, 
run upon a bar in the Mississippi river while on a voyage from the 
city of New Orleans to Vicksburg, in the State of Mississippi, but 
the said steamboat was afterwards and in a short time backed off 
from said bar and put afloat, and was not at that time and by rea- 

son of the running of said vessel on said bar destroyed or 
28 lost, but that the loss of said vessel, if it occurred, resulted 

from unskillful, careless, negligent, and reckless navigation 
of the said vessel after vetting off the bar and proceeding on her 
voyage, and that had said steamboat Natchez been navigated with 
ordinary care & skill after having been got off the said bar the ves- 
sel would never liave been wrecked or suffered further material 
damage, but that by reason of negligence, carelessness, and unskill- 
ful navigation after said vessel was again afloat and off the said bar, 
and whilein charge of the officers and crew thereof, was permitted 
to fill with water & voluntarily beached or ran aground; that had 
said vessel been properly equipped with pumps and machinery 
adapted to the purpose or had the appliances on board said vessel 
been used or applied with ordinary care and skill said vessel could 
have been kept afloat and taken toa port of safety, and that said 
libellant failed in all things tocarry out its obligation contained in said 
policy of insurance to use every effort for the safeguard and recovery 
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of said vessel or in preserving or securing or saving the property in- 
sured in cause of danger and disaster; that for a long time after said 

vessel had been run ashore, by the use of ordinary skilland care, 
29 the destruction of said vessel could have been avoided ; that 

the pumps & appliances for saving said vessel attached to 
and being a part of the equipment of the vessel were unskillfully 
& negligently used; that at that point where said vessel was 
grounded by the voluntary act of the master thereof it was within 
the power of the master and owners of said vessel to have procured 
assistance in the way of additional pumps and devices necessary to 
save said vessel from destruction while on the ground,and that the 
master and crew thereof negligently omitted or refused so to do, 
and that the destruction of the said vessel while in said position, 
where the master and owners had caused her to be grounded, was 
not an unavoidable danger and peril of the river or the navigation 
thereof, but resulted from the gross carelessness of the master and 
owners thereof and their disregard of their obligation contained in 
said polic' V. 

And, further answering, your res spondent, saith that said libellant, 
further disregarding the warranties and obligations imposed upon 
said libellant by the terms and conditions of said policy of insur- 

ance in and after said vessel had filled with water whilst so 
a0) aground as aforesaid, did not use proper effort and care for 

the safeguard and recovery of said vessel or so much thereof 
as would or could at that time have been saved, but, on the contrary 
thereof, negligently permitted said loss to be aggravated and took no 
steps to save any considerable part or portion thereof; that with 
due and reasonable care and skill the machinery and other valuable 
portions of said vessel would have been saved and not permitted to 
becume a loss; that the city of Vicksburg was not far distant from 
the point where said vessel was grounded; that by reasonable care 
and energy and regard for the obligation on the part of said libel- 
lant to save as much of said property as possible from loss steam- 
vessels and other appliances could have been obtained from Vicks- 
burg; and if the vessel herself could not have been rescued or saved 
from loss, very much of the property, machinery, appliances, tackle, 
and apparel of said vessel could have been saved from loss. 

And, further answering, respondent saith that libellant has not 
furnished and provided the said respondent with proof of the loss 
of said vessel in manner and form as required by the terms and 

conditions of said policy and has never abandoned or offered 
ol to abandon the said vessel to the said respondent nor aban- 

doned or offered to abandon any part ti.creof claimed to 
have been saved, nor has said libellant put himself in a condition 
required by the terms of said policy of insurance to abandon said 
vessel to the said respondent as for a total loss; and, further answer- 
ing, your responde nt saith that it is true that said steamboat Natchez 
for the purpose of insurance was valued at the sum of thirty thou- 
sand dollars, but denies that said vessel was of any greater value or 
wus of the value of one hundred thousand dollars, as annexed in 
said libel ; that respondent has no means of knowing whether the 


16 EX PARTE. ST. PAUL FIRE & MARINE INS. CO. 


libellant had any insurable interest in said steamboat Natchez, her 
tackle, apparel, and furniture, at the time of the alleged loss thereof ; 
therefore denies the same, and Insists upon strict proof in that par- 
ticular and respect. Respondent, further answering, saith that by 
reason of the matters set forth in this answer the : said respondent 
denies that it is indebted unto the said libellant in any sum of 
money whatever by reason of or on account of said alleged contract 
of insurance described and set forth in said libel, or that the 
2 alleged loss of said vessel was from any cause or causes in- 
sured against in said policy of insurance. Further answer- 
ing, pespondent saith that it is advised of counsel and verily believes 
and therefore avers that the said W. M. R: iiley is not a proper person 
upon whom process in admiralty can be served in causes in admi- 
ralty by and against said respondent in this honorable court, par- 
ticularly in any action brought upon the said policy of insurance 
referred to and set forth in said alleged contract of insurance set forth 
and described in said libel herein, either in virtue of the relation of 
the said Railey to the said respondent or by reason of any act of the 
Legislature or law in force within the district of Louisiana ; that in 
regard to this particular alleged contract of Insurance the cause was 
not a contract made within the State of Louisiana nor does the same 
in any way relate to, atfect, or purport t to bear upon or insure any prop- 
erty owned or possessed by any inhabitant or citizen of the State of 
Louisiana, but, on the contrary thereof, purports to relate on the face 
thereof and does relate solely to property by the libellants’ own repre- 
sentations owned & possessed entirely without the limits of this 
oo district or the State ot Louisiana, to wit,in the State of Ken- 
tucky, and that In respect of said alleged contract of insur- 
ance neither the libellant nor respondent can be. subjected to any 
provision or condition of any law in force in the State of Louisiana 
relating to insurance or the operation and acts of insurance com- 
panies within the State of Louisiana and effecting the property of 
the citizens or Inhabitants thereof; that respondent is also advised 
and believes and therefore avers that there has béen at no time in 
force wilhin the State of Louisiana any law or regulation by which 
re pondent, as a non-resident of the eastern district of Louisiana, 
ean be compelled to appear in any admiralty court of the United 
States holding sessions within the State of Louisiana by monition in 
virtue of any contract or alleged obligation relating to or affecting 
the property of citizens of othe: r States or countrie s ut the suit of any 
libellant not a resident or citizen of the State of Louisiana or of the 
eastern district of Louisiana, and that a it saith that it has 
no property, rights, or ere dits within the State of Louisiana or within 
the eastern district of Louisiana, al at all times insists that 
o4 this court Is and atall times has been without any jurisdiction 
or authority over this respondent or right to adjudge about 
and concerning any matters set forth or contained in said alleged 
policy of insurance. 
Wherefore respondent prays that this honorable court will be 
pleased to pronounce against the libel aforesaid and condemn the 
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libellants in costs and other relief or right and justice administer in 
the premises. 

(Signed) I. R. BECKWITH, 


Proctor for Respond: ne. 


EASTERN District oF LOUISIANA, 88 : 

Wm. M. Railey, being duly sworn, saith that he is the person upon 
whom the process in this cause was served, as appears by the return 
thereof; that he knows the contents of the foregoing answer and 
verily believes the same to be true. 

(Signed) WM. M. RAILEY. 

Subscribed and sworn to before me,a duly qualified notary public 
in and for the parish of Orleans, State of Louisiana, this 9th day of 


July, 1889. 
[ SEAL. ] (Signed) 


at 


+. REBENTISCH, Not. Pub. 


Motion and Order for Commission. 
Extract from the Minutes, November Term, 1889. 


30 Monpbay, December 16th, 1889. 


Court met pursuant to adjournment. 

Present: Hon. E. C. Billings, judge. 

On motion of I. R. Beckwith, proctor for respondent in the above- 
entitled cause, and considering the affidavit and interrogatories 
annexed to this notion, it is ordered that copies of said interrogatories 
be served on the proctor for libellant, as provided by the rules of 
this court, and that after cross-interrogatories shall have been filed 
or there shall have been default thereon commission in due form 
issue to any commissioner of the circuit courts or any other officer 
authorized to administer oaths, residing at Vicksburg,in the State 
of Mississippi, and Lake Providence, in the State of Louisiana, to 
take and return the evidence of said witnesses named in said inter- 
rogatories, and that 30 days from the date of said commission be al- 
lowed for the return thereof. 


United States District Court, Eastern District of Louisiana. 
CLERK’s OFFICE. 


I hereby certify that the foregoing 29 pages form a complete and 
perfect transcript of the originals on file and of record in my office ; 
and I further certify that it appears of record in my office 


ob that, agre-ably to the order for commissions to take deposi- 
tions of certain witnesses, commissions were issued on the 
26th day — December, 1889, and that said commissions have been 


returned executed and are now on file. 
Witness my hand and the seal of said court, at the city of New 
Orleans, Louisiana, this 26th day of February, 1890. 
[Seal U. S. District Court for the Eastern District of La.] 
JOHN DEVONSHIRE, 
Clerk U. 8. District Court, Eastern District of La. 
o—9 
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I, Edward C. Billings, judge of the United States district court 
for the eastern district of Louisiana, do hereby certify that John 
Devonshire, whose name is signed to the above certificate as clerk 
of the United States district court for the eastern district of Lou- 
isiana, was at the time of signing said certificate and is now the 
clerk of said court; that said certificate is in due form of law, and 
that full faith and credit are due to his official attestation as such 


clerk. 
Given under my hand, at the city of New Orleans, in said dis- 


trict, this 27th day of February, 1890. 
EDWARD C. BILLINGS, 
United States Judge for the Eastern District of Louisiana. 


o7 [Endorsed :] No. 9. Original. - Supreme Court U.S. Oc- 

tober term, 1889. £2 parte St. Paul Fire & Marine Ins. Co. 
On suggestion for a writ of prohibition. O. B. Sansum, att’y for 
respondent. 
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Supreme Court of the United States. 


OCTOBER TERM, 1889. 


Ex PARTE THE LOUISVILLE UNDERWRITERS OF LOUIS- 
VILLE, KENTUCKY. 
(No. 8—Original. ) 
Ex paARTE THE ST. PAUL FIRE AND MARINE INSUR- 
ANCE COMPANY. 


(No. 9—Original. ) 


J. R. BECKWITH, 


Counsel for Relators. 


A. W. Hyatt. Print, 735 Catnp St., N. O.—48765. 
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Supreme Court of the United States. 


OCTOBER TERM, A. D. 1589. 


Ex PARTE THE LOUISVILLE UNDERWRITERS OF LOUIS. 
VILLE, KENTUCKY. 


(No. 8—Original. ) 


* * 


Ex PARTE THE ST. PAUL FIRE AND MARINE INSUR- 
ANCE COMPANY. 


(No. I—Original. ) 


These proceedings are both suggestions for writs of prohibi- 
tion to the district court of the United States for the eastern 
district of Louisiana, sitting as a court of admiralty; both in- 
volve the same question: the proper construction of the 
amended judiciary act of 1887. This brief deals with both cases 
and is filed in both. 

The facts as disclosed in the record of the district court are: 
The Louisville Underwriters and the St. Paul Fire and Marine 
Insurance Company each issued a policy of insurance on the 
hull of the steamer ‘‘ Natchez.’’ 

The ** Natchez” was engaged in the navigation of the Mis- 
Sissippi river between the ports of Memphis and New Orleans, 
but was owned by the Natchez and New Orleans Packet and Navi- 
gation Company, a corporation created under the laws of Ken- 
tucky: therefore, as to the Louisville Underwriters, the insurer 
and the assured are both inhabitants of the same state, Ken- 
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tucky. The St. Paul company is an inhabitant of Minnesota : 
therefore, in that case, the insurer is an inhabitant of Minnesota; 
the assured, or libellant, an inhabitant of Kentucky, with no 
claim of residence or domicile on the part of either assured or 
insurer in the state of Louisiana, where the suits are brought. 

As the situs of ownership of personal property is, for com- 
mercial and public reasons, always the situs of the owner, the 
property to which the policies sued on relate was never prop- 
erty in Louisiana, or subject to its laws except in such form and 
under such circumstances as subject alien personal property to 
the police regulations or process of the state while actually pres- 
ent within its limits as alien property, or the personal property of 
strangers or non-residents, not even subject to taxation in 
Louisiana. 

The suits are therefore suits by a libellant in a federal 
district court in a case where neither libellant nor respondent are in- 
habitants of either the state or district, concerning the alleged in 
surance of property neither found nor owned in the state or dis- 
trict in which the suit is instituted. 

The questions involved are: 


I 
Has the district court ever acquired jurisdiction over the 
respondents, or any right to subject them to its orders or de- 
crees? 
LI 
If it appears that the district court has usurped jurisdiction 
over the respondents, should the usurpation be arrested by the 
writs prayed for? 
There can be no doubt that the federal courts are courts of 
limited jurisdiction, and must find warrant for judicial action 


and authority in some federal statute. 
The most accurate and careful definition of jurisdiction in 
courts to deal with contentions judicially we are able to find in 
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all of the literature of law and courts is given in Rhode Island vs. 
Massachusetts, 12 Pet. 718, in which the court says: 

‘¢ Jurisdiction is the power to hear and determine the sub- 
ject-matter in controversy between the parties to a suit; to adju- 
dicate or exercise any judicial power over them, the question is 
whether in a case before a court their action is judicial or extra- 
judicial, with or without the authority of law, to render a judg- 
ment or decree upon the rights of the litigant parties. If the law 
confers the power to render a judgment or decree then the 
court has jurisdiction what shall be adjudged or decreed between 
the parties, and with which is the right of the case, is judicial ac- 
tion by hearing and determining it.’’ (The italics are ours. ) 

If this definition is wanting in certainty in any particular it 
is in not stating that in order to confer jurisdiction in the gen- 
eral sense of the word and inthe sense ih which it was defined in 
that case, the power to adjudge and decree must be the power to 
adjudge and decree concerning the entire merits and to the extent 
of the contention. There is no court in the world so limited in 
power aud jurisdiction that it has not the power to adjudge and 
decree concerning its own jurisdiction, even when invoked with- 
out any warrant whatsoever, and condemn the invader in costs as 
the penalty of invasion, with ample power to compel the paymen, 
of costs so awarded by compulsory process against either the 
person or property of the invader; a power that springs into 
existence because the court never had any jurisdiction of the 
cause in which its adjudication was importuned. 

Nor is it strictly correct to say that in such a case the court 
could only adjudicate upon the rights of one party—the plaintiff 
or mover in the unwarranted suit—because under most systems 
of procedure a portion of the costs awarded would go to the de- 
fendant as partial indemnity for the unwarranted summons or 
citation. In such a case a court without jurisdiction over the 
case can award costs to a defendant never, in fact, subject to 
its judicial action in any general way or sense. This always 
occurs when this court dismisses on appeal or writ of error be- 
cause the amount in controversy is less than the minimum limit 
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of its statutory jurisdiction, or when the lower court never ac- 
quired jurisdiction. 

Applying the test of jurisdiction as laid down in Jthode 
[sland vs. Massachusetts, to courts sitting in admiralty, it seems 
that in order to have jurisdiction to adjudge or decree upon the 
‘subject-matter in controversy between the parties” the admir- 


alty court must have jurisdiction— 


I. 


Over the class of controversy to which the contention belongs; 
that is, the cause must be maritime in character and relate to 
commerce on the seas or to acts or torts committed or done on 
the sea, or in relation to the seas or to the vehicles of commerce 


on the seas, or to commerce or navigation on the seas. 


Il. 


Over the thing if the proceeding is inrem. The ves must 
be not only in the actual physical possession of the court, but 
that possession must be such as to admonish all persons having 
title or interest in the thing that the court has possession. Power 
to adjudicate the contention relating to the res, involves both pos- 
session by the court, with notice by the court to those having title 
or interest inthe thing. If either element is wanting the court 
is without that jurisdiction over the controversy necessary to 
finally ** adjudge. hear or determine the subject matter of the 
controversy.’’ 

Il. 

If the proceeding is in personem the court must not only 
have jurisdiction over the class of controversy to which the con- 
tention belongs—that is, maritime causes—but must also have 
control over the person of the defendant by some citation, moni- 
tion or process issued in the form required by law, served in the 
manner prescribed by law. ‘That is, the defendant, if he does 
not voluntarily submit to the control of the court must be 
broughtin by due statutory or known process of law. lawfully 


J} 
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commanding him to be in that particular court and submit to 


that particular judicial arbitrament. 
IV. 


The court must find warrant for its authority if it is a fede- 
ral court in some statutes of the United States in force not only 
at the timeof the commencement of the proceedings in court, 
but continuing in force up to the time of final decree, as repeal 
pendente lite would oust the court of jurisdiction unless the au- 
thority is retained in some saving clause of the repealing statute. 

The libellant in these cases is, by its own averment in its 
libels, an inhabitant of and has its domicile in Kentucky; the 
defendants, by the same libels, are averred, the one to be an in- 
habitant of Kentucky, the other to be an inhabitant of Minne- 
sota, each with domicile in their respective states. The court in 
which they are sought to be impleaded has ics situs and sole ju- 
risdiction in the eastern district of Louisiana, where neither 
plaintiffs nor defendants are inhabitants or residents, and fou, 
or five states away from the situs of the ownership of the prop- 
erty insured. 

It is probable that there is no question of the jurisdiction 
of federal district courts sitting in admiralty over the question 
of maritime insurance if it be on vessels navigating the high 
seas or maritime waters of the United States, or perhaps of the 
world, and probably the same courts have more or less jurisdic- 
tion and authority to determine what waters are high seas in 
the maritime sense. 

The only question we propose to discuss is whether the dis- 
trict court ever acquired jurisdiction over the persons of the 
defendants in such manner as to authorize it to Lold jurisdiction 
over the contention or demand set up in the libels, even if the 
demand or contention is maritime in character, over which the 
court would have had jurisdiction if it had lawfully obtained 
control over either the parties or the contention. 


Louisville Underwriters. 


Although the federal constitution reserves for the federal 
government all admiralty authority and control, it was left to 


congress to establish and nominate the courts that should possess 


original admiralty jurisdiction. Outside of the territories that 


tribunal is the district courts of the United States, subject to 


certain limitations, not only created or defined by statutes, but 


such as were supposed to be imposed by custom and international 


law as it existed prior to and at the time of the adoption of the 


federal constitution. 

General control of admiralty courts was indispensable to 
our existence as a confederated nation thecourts being in one 
sense international courts, called on to deal with international 
questions, with power to drag the flag of every nation into its 
forum, the question of peace or war might lie in the admiralty 
courts if unrestrained or free from control] or supervision. 

Between the nations of Europe the powers of admiralty 
courts over the sailors, flags and vessels of other nations has been 
the constant subject of treaty. Uniformly the conventions have 
been conventions of restraint on the admiralty courts—a constant 
effort to control their power to provoke war and battle. In 


many of the determinations of federal courts this seems to have 
been forgotten, or, at least, disregarded, although on several 
occasions the subordinate admiralty courts have very nearly 


precipitated us into war. 4 
The act of congress constituting the present judiciary act a) 
(the act of March 3, 1887, correctly printed in the appendix to . 
the 120 U. 8. Reports), while dealing principally with the cireuit : 
courts in its first section, contains a very stringent aud marked H | 


restriction on the power of district courts. 


The act is amendatory of the judiciary act of March 3, 1875. 43 

» Ss 
The sole purpose of the amendment is to restrain and limit the ay 
3 


jurisdiction of federal courts below the measure provided in the 
act of 1875. The title in so far as it refers to the amendment 
shows not only the determination of congress to deal with and 
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limit the powers of the circuit courts, but its intention to deal 
with matters relating to other than the circuit courts. Its 
avowed purpose was not only to amend the act of 1875, in so far 
as it related to circuit courts, but to deal also with that portion 
of the act of 1875 relating specifically to district courts. The new 
act was ‘‘to further requlate THE JURISDICTION OF. CIRCUIT 
COURTS OF THE UNITED STATES AND FOR OTHER PURPOSES.”’ 

The avowed purpose of the act of 1875, as expressed in its 
title, was to ‘** determine the jurisdiction of circuit courts of the United 
States and to regulate the removal of causes from state courts.’ The 
avowed purpose of congress in the act of 1887 was ‘‘ to regulate ”’ 
the federal courts by restricting their power. 

From the original act establishing the federal circuit courts 
down to the last legislation on the subject there has been a stat- 
utory restraint placed on the district courts in the same act. 

The act of 1875, in its first section, reénacted in almost its 
precise words the restraint on the district courts as it was con- 
tained in the original judiciary act : 

‘* But no person should be arrested in one district for trial 
in another in any civil action before a circuit or district court, and 
no civil suit shall be brought before either of said courts against 
any person by any original process or proceeding in any other 
district than that whereof he is an inhabitant, or in which he 


shall be found at the time of serving such process or commencing such 
proceedings, except as hereinafter provided.”’ 


It was complained of this provision permitting suit where 
the defendant could be ‘‘found”’ at the time of service that it 
was oppressive, that it interfered with free intercourse and 
travel between states. An inhabitant of New York might, by 
the exigencies of commerce or even affliction, be called to San 
Francisco. He could not go without danger of being dragged 
before a court remote both from his home and his witnesses. A 
deputy marshal might board the train at any time with citation 
or capias ad respondendum and interrupt his journey at the next 
station. This court, in ex parte Schallenberger, 96 U.S. 369, had 
carried the meaning of the phrase ‘‘shall be found”’ to its extreme 
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point of expansion, meaning and construction. Under this state 
of law and complaint conzress sought to allay complaint and 
remedy the alleged evil by laying restraint and limitation on the 
power of the courts. The presumed intention of congress for 
the purpose of construction must be taken to have been to make 
their legislation broad and restrictive enough to remedy the sup- 
posed evil and prevent its continuance. 

If this was not the legitimate rule of construction there 
would have been no uncertain meaning in the provision of 
limitation carried into the first section of the act of 1887: 

‘* But no person shall be arrested in one district for trial in 
another in any civil action before a circuit or district court, and 
no civil suif shall be brought against any person by any origi- 
nal process of proceeling in any other district than that whereof 
he is an inhabitant.” 

Then follows another provision, which seems somewhat iso- 
lated, probably a portion of some provision in the orginal draft 
of the bill that has suffered in symmetry by amendment or stri- 
king out parts of the original draft - 

‘* Bni where the jurisdiction is founded only on the fact 
that the action is between citizens of different states, suit shall 
be brought only in the district of the residence of either plain- 
tiff or the defendant.’’ 

As the preceding portion of the same sentence of which 
this clause is a portion restricts suit to the district whereof the 
defendant is an inhabitant, this clause would seem of no import 
except to show a disposition to restrain and limit jurisdiction, and 
when this court 
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is peculiar in introducing the term ‘residence,’ 
has repeatedly held that an averment of residence alone is not a 
sufficient jurisdictional averment in a petition or declaration. 
It is apparent that this latter part of the sentence quoted, if it 
is not intended to apply solely to the cireuit court, is of no 
material import in the solution of the questions involved here, 
except as it may aid in construing or in arriving at the real 


intent of congress. The same is true of that portion of the act 
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of 1887 relating to removal of causes. Every change made is 
limitation and restraint. 

Under any possible construction that can be given to this 
section of the act of 1887, applying the ordinary canons for con- 
struction, the district court is prohibited from entertaining any 


s*¢ 


civil suit or ‘‘ proceeding ”’ of a civil nature in a case in person- 


em where the defendant is not an inhabitant of the district 


i | 


where the suit is brought or the “ proceeding ”’ instituted. 

This on its face would seem conclusive in the cases at 
bar where the defendants are not pretended to have ever been 
inhabitants of the eastern district of Louisiana or the state of 
Louisiana, and where the same is also true of the libellant, and 
when the court never pretended to have ‘‘found’’ the defend- 
ants or their property within its district. 

It is probably true that prior to the revolution or to the es- 
tablishment of federal courts under the constitution some of the 
admiralty courts on the continent of Europe did claim authority 
to proceed in admiralty in personem without the defendant 
actually in court when his goods were found within jurisdic- 
tion attached and taken into custody, on the supposition that the 
defendant at all times had knowledge of the custody and posses- 
sion of his goods, and would follow them into court to recover 
possession, but we can find no instance of proceedings in per- 
sonem where neither the defendant nor his goods were within 
the jurisdiction of the court pending the proceeding in personem. 

It is contended by the district judge that however correct 
this construction of the act of 1887 may seem to be when the 
act alone is consulted, the construction is incorrect by reason of 
the ruling and authority of Atkins vs. Disintegrating Company, 18 
Wall. 272. In this case the bar has always believed the reason- 
ing of the majority too artificial to be satisfactory, and believe 
the minority to have been right. The case, however, attempted 
nothing but a construction of the judiciary act of 1780. That 
act is no longer in force, and its construction is immaterial. 
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It was supplanted first by the act of March 3, 1875, and after- ’ 
ward by the vresent act of 1887, at least as far as the portion 


in question and dealt with in that case is concerned. 


As the judiciary act stood in 1873, when the Disintegrating 


case was heard. the eleventh section contained the limitation 


clause in these words: 


_ * But no persons shali be arrested in one district 
for trial in another in any civi/ action before a district or cireuit 
court. and no civil suit shall be brought before either of said 
courts against an inhabitant of the United States by any original 
process in any other district than that whereof he is an inhabit- 
ant, or in which he shall be found at the time of serving the writ.’’ 


The majority in the case in 18th Wallace, upon a dissection 
of the entire act of 1789, arrived at (to them) a satisfactory con- 


clusion that this limitation only applied to suits at law and 


equity. and that an action in personem in admiralty was not a 


‘civil action,” although the following inconsistent conclusion is 


stated in the opinion: ** Jt may be admitted that an admiralty case 


99 


is a civil suit in the general sense of that phrase. 


[t certainly is asuit te solve a contention concerning civil 
matters and concerns, always in fact if not in form a contention 


between individuals, and is not a criminal proceeding or investi- 


gation. In reaching this conclusion the court dealt only with 


the construction of this single phrase of the act of 1789: ‘* No 


civil suit shall be brought before either of said courts against an in- 
habitant of the United States by any original process in any other dis- 
trict than that whereof he is an inhabitant or in which he shall be 
found at the time of serving the writ.’’ And because the eleventh 
section of the act of 1789 only used the words ‘‘civil ac- 
tion” when prohibiting arrest out of the district, and 
‘civil suit’? when prohibiting the court from entertain- 
ing causes where the defendant was not an inhabitant or 
‘“‘found’’ in the district where the court held sessions, the 
court reached the conclusion that congress intended to 
leave the district courts in admiralty free to drag defendants 
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from the Penobscot to the Rio Grande, either by monition or 
capias, to compel them tostand at their bar and hear judgment 
in any civil contention into which they might be dragged. If 
charged with felony the citizen was entitled to trial in the district 
where the crime was charged to have been committed; but if he was 
so unfortunate as to have any one believe him indebted to them 
on acivil maritime contract or demand he could be captured 
and consigned to any common jail within the limits of the entire 
United States, to die in incarceration unless he could pay, give 
bail or get discharged under some state insolvent act. 

The majority would have doubtless reached a more natural 
conclusion if they had found that congress intended precisely 
what was enacted, and intended that the prohibition should be 
observed in order that an unfortunate debtor in any maritime 
demand or contract should not have less protection in the courts 
than the man who robbed the treasury or committed high 
treason. 

The act of 1875 was apparently adopted with the knowledge 
of the conclusion reached by the majority in the Disintegrating case 
in 1§ Wall. and with intention to avoid a like construction, and 
new words were carried into the prohibition. In that act it read : 
** And no civil suit shall be brought before either of said courts against 
any person by any original process or proceeding in any other dis- 
trict,’’ ete. 

In order to compel a defendant in any “civil suit’? or civil 
‘proceeding ’’ to submit to the court, he must be either served 
at home or in a district where he was found ‘‘ at the time of serving 
such process,’’ or ‘‘at the time of commencing such proceeding.”’ 


ie 


The term ‘‘ proceeding’’ is carried into the prohibition clause 
in the act apparently with the express intention to cover every 
and all kinds of civil ‘‘ procedure,’ whether law, equity, ad- 
miralty or statutory in character, in order that a debtor by mis- 
fortune might at least be on an equal footing in the courts with 


a thief committing felony from greed or depravity. 
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It may be that a suit or action in personem is satisfactorily 
demonstrated in the Disintegrating case not to bea * civil suit ”’ 
or * civil action,’’ but the same reasoning is not sufficient to 
bear the further burden of demonstrating that such a suit or 
action is not a ‘* civil proceeding.”’ 

The act of 1887 was doubtless intended to contain the pro- 
hibition against suit or action out of the district in the same 
words as in the act of 1875, with the exception of the right to 
serve a defendant where ‘* found ;’’ but in fact uses the phrase 
process of proceeding. If the word ** of’ is to be taken as writ- 
ten, the construction remains the same, if not stronger in form, 
of the restriction than with the word ‘*‘ or” as in the act of 1875. 

The district courts therefure now stand deprived of all au- 
thority to call any defendant in in personem admiralty ‘* proceed- 


. 


ings” into court in any district other than the ‘‘ district 


whereof heis an inhabitant”? without his consent. The defend- 
ants in the cases at bar have never consented to be sued in Lou- 
isiana. 

It is also contended by the respondent that the defendants 
are. properly in court because the state of Louisiana, by a public 
law adopted in 1877, imposed conditions ou foreign insurance 
companies doing business in the state. 

The following is the full text of the act : 


Section 1. Be it enacted by the senate and house of repre- 
seutatives of the state of Louisiana in general assembly convened, 
That no insurance company organized under the laws of any 
other state or any foreign government shall, directly or indi- 
rectly, take risks or transact any business through an agent in 
this state until such insurance company shall have filed in the 
office of the secretary of state a certified copy of the vote of 
resolution of the trustees or directors of said company appoint- 
ing such agent to transact business and take risks, accompa- 
nied by a warrant of appointment under the official seal of the 
company, and signed by the president and secretary. Such war- 
rant shall continue valid and irrevocable until another agent 
shall be substituted, so that at all times, while any liability re- 
mais outstanding, there shall be within the state an agent or 
attorney aforesaid ; and such warrant shall not be valid unless 


au 


= 


St. Paul Fire and Marine Insuranee Company. 13 


it contains a consent expressed that service of legal process, 
original, mesne or final on such agent, shall be taken and held 
as valid as if served on the company, and that acknowledgment 
of service of such process by him, for or on behalf of such com- 
pany, shall be obligatory on it; and that judgment recovered on 
such service or acknowledgment shall be conclusive evidence of 
the indebtedness of the company. 

Sec. 2. Be it further enacted, etc., That it shall not be law- 
ful for any agent of any insurance company, not incorporated 
by the laws of this state, to take any risks or transact any busi- 
ness until he has obtained from the secretary of state a certifi- 
cate that the provisions of this act have been complied with by 
the company for which he acts. 

Sec. 3. Be it further enacted, etc., That a duly certified 
copy of the instruments required by section first to be filed with 
the secretary of state shall be received in evidence in lieu of 
the original. 

See. 4. Be it further enacted, ete., That any person who 
shall, after the first day of April, eighfeen hundred and seventy- 
seven, act as agent of any insurance company, not incorporated 
by the laws of this state, in taking risks or transacting any bus- 
iness, or receiving any premiums on policies issued or to be is- 
sued, without an appointment made and filed in accordance with 
the provisions of this act, shall be deemed guilty of a misde- 
meanor, and punished with fine or imprisonment, or both, at 
the discretion of the court. 

Sec. 5. Be it further enacted, etc., That this act shall take 
effect on the first day of April, eighteen hundred and seventy- 
seven. 


The return of the respondent, we believe, contains a copy 
of the instrument or document filed in Louisiana by the re- 
spective relators here. 

Why it is contended that the district court in Louisiana 
could aequire jurisdiction over either the Minnesota or Ken- 
tucky company by any service on an agent under this Louisiana 
insurance legislation is not apparent. In the jndiciary act of 
1887 the clause existing in former acts permitting service on 
the defendant if ‘‘found’’ in the district is entirely omitted. 
The right no longer exists. 

Why set up substituted service when actual service would 
have given no jurisdiction? If both insurance companies had 
been natural persons instead of corporations, and inhabitants 
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of other states than Louisiana, and both of them had been 
‘‘found’’ in Louisiana on a temporary visit of either business 
or pleasure, and both had been personally served with process in a 
cause of this character, such personal service would have given 
the court no gleam of jurisdiction over them or the cause. 
How can it be insisted that substituted service on Railey as agent 
is more potent than actual service on the real party sought to 
be made defendant would have been ? 

This portion of the return or cause shown by the respond- 
ents seems to be based ona misconception of the doctrine in 
ex parte Schallenberger, 96 U. 8. 369, and a disregard of the fact 
that the clause in the act of 1875 construed or dealt with in that 
case has been repealed and is no longer the law. 

The court in that case formally declared that ‘‘ a corporation 
could not change its residence or its citizenship. It can have its legal 
home only at the place where it is located by or under its charter.”’ 

After stating that the insurance company, being foreign to 
Pennsylvania, could never become an inhabitant of that state, 
yet, with the consent of Pennsylvania, it could transact business 
in that state under the conditions imposed by that state. 

Amongst these conditions was the obligation to appoint and 
keep an agent in the state, upon whom service of process from 
the state courts could be made. 

In many respects the statute of Louisiana is similar to the 
Pennsylvania statute, although the power of attorney required 
by Louisiana is more limited in character and range. 

The court seized upon the clause of the act of 1875, provid- 
ing for service where the defendant ‘‘is found,” and held 
that while the defendants in that ease were not and could 
not be inhabitants of Pennsylvania, yet by the operation 
of the Pennsylvania statutory conditions for transacting busi- 
ness there, the companies were ‘‘ found” in Pennsylvaniain any 
suit where acitizen of Pennsylvania sought redress upon one of their- 
contracts or for any of their acts made or committed in that state. 
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The court seems to have sought to limit the effect of the Penn- 
Sylvania statute to its own citizens, doubtless for the reasou that 
if the state legislation was allowed to have effect beyond the 
citizens of Pennsylvania or transactions in Pennsylvania it would 
allow that state to ‘‘regulate commerce between the states” 
without warrant from congress and against the terms of the fed- 
eral constitution. 

If the act of 1875 had not given permission to serve a defend- 
ant where ** found” the mandamus would have been refused. 
There not only was no such permission in force at the time of the 
institution of these suits or “ proceedings,’’ but such service was 
expressly prohibited. Evenif it had been possible for corpora- 
tions created by Kentucky and Minnesota to have been physi- 
‘ally present in Louisiana at the time of the commencement of 
these proceedings, personal service on them would not have 
given the court jurisdiction ; therefore why discuss constructive 
service or service on an agent? 


The district court never having acquired jurisdiction of 
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these ‘‘proceedings’”’ or ‘** causes’’ or *‘ actions,’’ the next qnes- 
tion is, ought prohibition to issue to arrest further action by 
that court ? 

We admit that there is much confusion in the jurispru- 
dence relating to prohibition by this court as it now stands, 
and that it is uncertain. 

The authority for the writ is compiled in the Revised Stat- 
utes, section 688, from an act adopted September 24th, 1789: 


‘** Section 688. The supreme court shall have power to issue 
writs of prohibition to the district courts when proceeding as 
courts of admiralty and maritime jurisdiction; and writs of man- 
damus in cases warranted by the principles and usages of 
law, to any courts appointed under the authority of the United 
States, or to persons holding office under the authority of the 
United States, where a state, or an embassador, or other public 
minister, or consul, or vice-consul is a party.”’ 


In 1789 the federal government had just been launched, 
the entire continent of Europe was in a whirlwind of war. 


16 Louisville Underwriters. 


France, who had been our friend in the revolution, was 
in the throes of revolution herself and beset by all Europe as- 
serting by arms the alleged divine right of kings. A 
large mass of our citizens was in sympathy with France 
in the struggle and disposed to join her in the melee. 
England disposed to provoke another war’ to regain 
her old colonies, assailed our ecommerce on the ocean, 
boarded our ships on the high seas in pretended search for 
contraband of war or goods destined to pretended blockaded 
ports, but really to kidknap our sailors ; was condemning our 
vessels in her prize courts on the slightest grounds and for 
newly invented offences. Our internal affairs were unsettled and 
complicated ; our entire foreign relations disturbed and strained 
and war imminent. Under the frame of our government the 
judicial branch was in theory independent of the political 
arm, or was believed to be and ought to have been if such abso- 
lute independence is possible under any form of government. 
Under the judicial system established at the time federal courts 
of first instance could be and for most of the time were held by 
a Single judge. The federal district courts never have had 
more. It was in the power of the circuit judges to plunge the 
states into revolt or the entire nation into foreign war by un- 
just assumption of jurisdiction. The district courts, with a single 
judge, given the lower grade in the judiciary system, while sit- 
ting inadmiralty were in a certain sense international courts, 
with power to haul down the flag of any nation, drag foreign 
ships from the sea, condemn the owners out of title, and confer 
both title and possession on the citizens of other nations, per- 
haps beligerent and alien enemies of the original owners with 
change of flag. 

The bitter and dangerous contention and conflict between 
Benedict Arnold, while in command at Philadelphia, and the 


admiralty court of Pennsylvania was fresh in publie memory 
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, and interest. Congress, constantly admouished of the duty of 
all nations to frame their government that it can observe all of 
the duties and obligations impose‘! by natural and international 
law on all of the family of nations, while unable to subordinate the 
judicial to the political departments, determined that the ques- 
tion of peace or war should not be in the hands of a single judge 
of an inferior court, whose decree might be final or unappeal- 
able, on its face stupid and unjust, and yet potent to call the 
nation to arms to enforce or sustain the decree. 

The text of the act discloses the motive and intention of 
congress. The district courts might at any moment deal with 
the flag of any nation, or with the question of prize. Ifthe 
District Court held they had authority to hear and condemn 
vessels as prizeg of war between nations,-with both of whom we 
were at peace, its decree was judicial, and the executive or poli- 
tical department could not require the nation whose vessel was 
condemned as prize to appeal as the sole means of redress. 
Therefore congress provided the extraordinary remedy of probi- 
bition to control the admiralty court in order that in the event 
the nationg should be called to arms to support the decree of its 
courts that decree should be the decree of the highest court in 
the nation’s judicial system, and provided that its highest court 
could be summarily invoked and set in motion,. 

The same motive is apparent in the last clause cf the section 
giving direct and summary control over federal courts of law 
and equity by mandamus, where any federal department, any 
state or diplomatic or commercial representative of a foreign 
power was impleaded ina federal court. 

Congress fully measured the danger from the unrestrained 
action of inferior federal courts, but overlooked the faet that 
there might be the same danger from state courts if uncontrolled 
by some federal authority. The nation was awakened to a sense 
of this danger in the MeDLeod affair. 

It was charged that McLeod cut out the steamer Catherine by 
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force and run her over,the Niagara Falls, destroying the lives of 
some of her crew or passengers. The act was committed within 
the jurisdiction of New York and was murder under her laws. 
New York caused MeLeod to be indicted for murder in one of 
its courts, and finding him within its limits arrested him and 
held him for trial in its courts. England assumed the act of 
McLeod as its own act, asserting that McLeod acted under 
English authority, and demanded his immediate release from 
thefederal government. The state department was compelled to 
reply that while recognizing the justice of the demand the federal 
vovernment had xo control over the courts of New York in the 
matter of the indictment, nor had it any right of review of its 
action in its own courts in eases of that character; therefore 
could not comply with the demand for McLeod’s release. This 
was met with the natural demand for liberty to enter into direct 
diplomatic relations with New York if the federal government 
could not control New York, so as to compel it to comply with 
international law, England was not embarrassed in that direction. 
The state department was compelled to reply that under the fed- 
eral constitution England could not be allowed to deal with New 
York directly. England justly replied in substance that if the 
United States had constructed a form of government that did 
not allow it to perform all of the duties imposed on the family of 
nations by the unquestioned law of nations, it had committed an 
offence against international law. War was imminent. To 
avert it and: provide for the emergency the habeas corpus act was 
hurried through congress in unseemly fhaste under the spur of 


British threats. 


We cite this incident to show that public safety and 
the political exigencies of this and every other nation is 
the motive leading to the adoption of this class of legislation. 
If nations must fight to support the decrees of their courts they 
should have the justification of the decree or action of their 


cn 


on 


St. Paul Fire and Marine Insurance Company. 19 


highest courts. Such legislation should be construed with ref.- 
erence to the motives and necessities that lead to its adoption. 


This rule of construction seems to have been remembered 
and adopted in times of war or danger of war, but forgotten and 
disregarded in peaceful times. 

The act authorizing prohibition was first invoked in 1795 
in the case of United States vs. Peters, judge of the district court 
for the Pennsylvania district, 3 Dall 721. France was at war 
with nearly all of Europe. The French corvette Cefius had cap- 
tured an American vessel for alleged breach of neutrality, and 
taken her into a French port for adjudication. The corvette 
afterwards came into the portof Philadelphia, when William 
Lindsey, the owner of the vessel captured, proceeded against 
her and her commander in the federal admiralty court by libel, 
charging the capture to have been a maritime tort, unwarranted 
by the law of nations, claimed the value of vessel and cargo, 
seized the vessel, arrested the commander, and held both to re- 
spond to his demand. Prohibition was applied for and 
allowed by this court on the ground that the district court was 
not only without jurisdiction, but because the arrest of the 
commandant and the corvette was ‘against the law of 
nations and the _ treaties subsisting between the United 
States and the French Republic, and against the laws and 
customs of the United States, to the manifest violation of the laws of 
nations and the treaties, and to the manifest disturbance of the peace 
and harmony subsisting between the United States and the French 
Republic.” 

The semi-political character of this act of congress and the 
powers conferred were fully recognized by the court, and the 
act construed in reference to the necessities and motives that led 
to its adoption. The conflict between nations then raging on the 
high seas emphasized its importance and compelled its proper 
construction. As thisseems to have been not only the first case 
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of application to this court for the writ, but as far as we can 
find the only case in which the writ was not refused, it is impor- 
tant to consider under what circumstances the writ issued : 

Ist. That district court was unquestionably proceeding as 
a court of admiralty and maritime jurisdiction when prohibited. 

2d. It was dealing with a cause that on its face was in every 
sense a maritime cause. By the libel it was simply a suit for a 
maritime trespass in the eapture and conversion of vessel and 


cargo on the high seas, the tortious taking property of an Ameri-_ 


can citizen. The taking was alleged in the libel to have been 
tortious, and the conversiou a maritime tort, over which, on the 
face of the libel, the court had full and complete jurisdiction, not 
only over the cause or complaint, but over the master and offend- 
ing vessel, both being in the custody of the court by process 
regular in form and regularly served. The court certainly had 
jurisdiction over the questioi of its own jurisdiction, for all courts 
have that power, even to determine that they are without jurisdic- 
tion. This power does not seem to have been exercised or ex- 
pended when prohibition was sent out. There was the right of 
appeal both to the circuit and to the supreme court. If appeal 
was a remedy cutting off the right to prohibition, both the com- 
mander of the corvette and the French Republic had that remedy 
to its fullest extent. 

Under these conditions and with this right of appeal this 
court sent out the writ as a proper remedy, yet since that time 
this court seems to have made the same circumstances and con- 
ditions grounds for refusing the remedy, and on the face of its 
jurisprudence seems to have practically repealed the act of con- 
gress, killed the writ and disregarded the motive which demanded 
and led to its enactment. 3 

The next application for the writ was in ex parte Christy, 3 
How. 292. ‘The effort was to prohibit the district court in Louis- 
jana in a proceeding in bankruptcy. Thecourt properly refused 
the writ, holdiug that the writ could only issue under — 
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the statutes to the district courts ‘‘ when proceeding as courts 
of admiralty and maritime jurisdiction.’’ 

The next application was in 1861 in ex parte Gorden, convicted 
of piracy in the circuit court for the southern district of New 
York, and was refused, because this court had never been given 
authority to prohibit cirenit courts, except, perhaps, so far as 
may be necessary to enforce its own deerees or supersedeas 
when disregarded. 

The next application for the writ was in 1866, in United 
States vs. Hoffman, a district judge in California. After the 
rule in that case was served on the judge the libellant, before 
the return day of the rule, dismissed his libel and paid costs. 
This appearing in the return this court discharged the rule as 
useless. 

Then came ex parte Graham, 10 Wall. 542. A rule was served 
on Judge Durell! of the district of Louisiana to prohibit him 
from entertaining libels of review in confiscation cases, he claim. 
ing that confiscation proceedings were in admiralty, and that a 
libel of review lay. The proceedings for prohibition were inaug- 
urated by the defendants in the libels of review to obtain the 
declaration of this court that confiscation proceedings were at 
law and not in admiralty. 

Next in order came ex parte Warmoth, 17 Wall. 64, an ap- 
plication to prohibit the cireuit court in Louisiana, and refused 
for that reason. 

Then came ex parte Easton, 95 U. 8.68, heard in 1877. 

The court refused the writ because the proceeding com- 
plained of involved wharfage dues, which the court held a mar- 
itime lien, but laid down the doctrine that matters dehors the 
record in the lower court, set forth in the saggestion, could not 
be considered, a marked departure from the doctrine in U.S. vs. 
Peters, where the courtapparently considered matters dehors the 
record in the district court, and based its writon matters dehors 
if the recitals in the writ as issued were true. This doctrine 
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would seem a partial surrender of the full control over admiralty 
courts contemplated by the statute and the political necessity 
for the existence of the writ. A cunning pleader in the district 
court could by the omission of a fact or by design show jurisdic” 
tion where none existed, and in most cases supply the omission 
by proof on trial under the liberal ruleof evidence obtaining in 


admiralty proceedings. 
The first square conflict, however, came in ex parte Hager, 
104 U.S. 520, and attracted the general attention of the bar as soon 
as anuounced. This case seemed to kill the writ as a restraint on 
admiralty courts. The opinion is short and the facts meagrely 
stated. It is understood that the facts, as dealt with by the 
court, are, that in 1881 the legislature of Pennsylvania adopted 
a pilotage act exempting all vessels navigating the Delaware 
Bay, bound to Philadelphia, from compulsory pilotage, provided 
the vessel should cross a straight line from Cape May light to 
Jape Henlopen light without being spoken, and materially re- 
duced pilotage dues; the act going into force June 8, 1881. 
The state of Delaware, by an act going into operation April 
5, 1881, adopted a compulsory pilotage law for vessels naviga- 
ting Delaware bay, entering or passing out by Cape Henlopen. 
While Delaware had territory on the Delaware Bay, it had none 
contiguous to the port of Philadelphia. This court, in Cooley vs. Port 
Wardens, had declared that Pennsylvania, until interfered with 
| by congress, had the right to regulate the pilotage of vessels to 
itsown port. Pennsylvania claimed that the pilotage act of con- 
gress adopted March 2, 1807, only related to ports forming part 
of the boundary between two states. Shortly aftertthe new act of 
Pennsylvania went into effect the British ship William Low, 
bound from sea to Philadelphia, was taken in by a Delaware 
pilot. The master refused to pay the Delaware pilot or Dela- 
ware rates, claiming exemption under the Pennsylvania law and 
under the statute of the latter state making it a crime for any 
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person not holding a license from the port wardens of Philadel- 
phia to pilot vessels to that port. 

The Delaware pilot libelled the vessel in the port of Phila- 
delphia for pilotage alleged to be due him under the Delaware 
law. Application for prohibition was made to solve the ques- 
tions whether this Pennsylvania port, having New Jersey im- 
mediately contiguous to the port, and the Delaware Bay as part of the 
boundary between that state and Delaware lower down, but not 
at the port of Philadelphia, could be invaded by the statutes of 
Delaware and New Jersey and subjecied to three systems of pilot- 
age regulations; (the foreign systems compulsory, while 
her own was only compulsory in a qualified and limited sense); 
and whether the port of Philadelphia was under foreign 
dominion, notwithstanding the rule in the Cooley 
case; and whether a_ statute of Delaware’ that did 
not, it was claimed, give the pilot a remedy in rem, became so 
modified by importation into Pennsylvania, as to warrant pro- 
ceedings in rem. 

This court refused the writ upon substantially this reasoning: 

The libellants’ claim is for pilotage ; pilotage is a subject of 
admiralty and maritime jurisdiction. District courts have mar- 
itime jurisdiction. The cause of action therefore being within 
aclass of causes that an admiralty court can hear the court as- 
sailed may proceed. In other words, upon asuggestion for a writ 
of prohibition the only inquiry is whether the district court is 
taking cognizance of a cause of action of a class within the gen- 
eral range of admiralty jurisdiction, and not whether it has ac- 
quired jurisdiction of the particular cause complained of. This 
doctrine would have led to the refusal of the writ in United 
States vs. Peters. 

We most respectfully submit that the reasoning is most un- 
satisfactory, and seems intended to destroy the writ and repeal 
the act of congress. 

When the question is whether a district court has jurisdic- 
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tion of a particular cause it is not enough to know that the 
class of causes to which it belongs is a class within general ad- 
miralty jurisdiction. It is essential that the parties themselves 
shall be before the court. Ifthe claim is statutory, particularly by 
virtue ofa foreign statute, that statute should not only be valid at 
home, but have valid extraterritorial force, and coustitutional both 
at home and abroad. 

It is also essential that there should be nostatutory or consti- 
tutional prohibition resting on the district courts in reference to 
entertaining a particular kind or class of causes otherwise within 
their general jurisdiction. 

The act of congress says the writ shall issue to the district 
courts ‘* when proceeding as courts of admiralty and maritime juris. 
diction ;’’ yet, according to the doctrine of ex parte Hager, 
the moment it is made to appear that the district court sought 
to be prohibited is ‘‘proceeding as a court of admiralty and mari 
time jurisdiction,’’ the writ must not issue; therefore, it is only 
when a district judge undertakes to settle successions or estates 
of decedents, decree specific performance in equity, or do incon- 
ceivable and oppressive acts, rendering him liable to impeach- 
ment, that the remedy will be available under the doctrine in 
ex parte Hager. This leaves no consolation for litigants and the 
public, for in ex parte Graham and ex parte Gordon, Ist Black 
508, and in other cases cited above, this court had settled that 
it has no power to send the writ to the district court when it is 
acting outside of general admiralty matters or in extraordinary 
usurpation of power. 

This is why we say that it seems to be the office of ex 
parte Hager to slaughter the writ. Before ex parte Hager the 
writ had only been applied for nine times and refused in all of 
the cases except the first, United States vs. Peters; the refusal in 
most of the cases being because the district court sought to be 
prohibited was not sitting as a court of admiralty and maritime juris- 
diction; and if ex parte Hager is right it ought to have been re- 
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fused in United States vs. Peters, because that court was sitting in 
admiralty, as there can be no doubt of the admiralty jurisdiction 
over torts committed on the high seas. 

The court having refused to prohibit in ex parte Hager 
the district judge gave judgment in favor of the Delaware pilot. 
Appeal was taken to the circuit court, where the decree was 
affirmed. 12 Fed. Rep. 346. And the doctrine was again fol- 
lowed in the Alzena, 14 Fed. Rep. 174. 

The result of the refusal of this court to prohibit in ex parte 
Hager has been the very confusion and trouble that con- 
gress sought to avoid by the prohibition act. Pennsylvania is 
invaded by statutes that it never adopted and cannot repeal. 
Philadelphia has or is liable to have three systems of pilotage 
regulations—one domestic, two foreign. Cooley’s case, giving her 
control over her own ports, is a dead letter. Conterminous 
states, situated npon the same waters, have the right to establish 
regulations for each other’s ports. One of the states with no con- 
siderable ports on the common waters can regulate the large 
ports of the other states. Pennsylvania may «abdolish all pilotage 
service at Philadelphia, and Delaware and New Jersey defy her by 
establishing for the port of Philadelphia the most expensive com- 
pulsory system they can invent, each different and in conflict 
with the other. If the three states were independent and alien 
the matter would have long since passed into diplomatic con. 
tention, if not arbitration, by ‘‘ fire and iron.’’ As itis, the 
old contention of 1707, between the province of Pennsylvania 
and three lower counties of New Castle, Kent and Sussex, now 
constituting the state of Delaware, as to authority in Delaware 
Bay, is open again on nearly the same old grounds of contention, 
as when the lower counties threatened to erect forts and collect 
tribute of all vessels entering Delaware Bay by force, if necessary. 

In ex parte Hager the court refers to ex parte Gordon, 104 
U.S. 515, decided at the same term. In thatcase there occurs 
this statement: ‘‘ The district courts have the power to hear 


26 Louisville Underwriters. 


and decide all cases arising within this jurisdiction, and when 


a prohibition is applied for, the question is not whether a libellant 


can recover in the suit he has begun, but whether he can go into a court 
of admiralty to have his rights determined.’’ 

If this statement is intended to be taken without limitation 
in its largest sense it cannot be correct if there is such a thing 
as a writ of prohibition alive and existing, for if in the pursuit 
of the inquiry suggéated, the court found that the libellant could 
not go into admiralty with his demand, they must refuse prohibi- 
tion, because the statute only allows the writ to go tothe district court 
when it is sitting in a case of admiralty cognizance, . there- 
fore, if this court found adistrict court dealing with a libel- 
lant’s case that was not of admiralty cognizance they would sim- 
ply notify the judge of that fact in their jopinion, telling him 
that he is not, as to that case, ‘‘proceeding in admiralty,” and 
refuse the writ, as was done in ex parle Graham. 

According to the balance of the opinion, as we understand 
it, if it appears that the district court has authority to try the 
question whether it has jurisdiction of the libel or not, then 
there can be no prohibition. The resultis, if there is no jurisdic- 
tion the writ is refused, and if there is jurisdiction to try the 
question of jurisdiction, then the writ is also withheld. The 
logic is that there is no writ for anything or anybody, for there 
is not and never was a court in the world, however limited its 
jurisdiction, that has not both the power and obligation to 
pass on the question of its own jurisdiction. 

If a federal district court was to attach and arrest the entire 
British North Atlantic squadron ona libel for marine tort or 
any other cause of complaint, it would have full power as a 
court to consider its own jurisdiction. The same would be 
true if it took into custody the entire federal navy ; and, as far 
as adjudication of that question is concerned, could hold the 
fleet in custody for a reasonable time while it deliberated, 
however much public inconvenience or calamity it might involve. 
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It is the experience of most l:wyers, particularly those who re- 
present large shipping interests, that there is little in the way 
of complaint so foreign to admiralty that admiralty courts have 
not been importuned to hear and compelled to hold long enough 
to adjudge to be beyond or outside admiralty. 

The jurisprudence or the subject of prohibition is unsatis 
factory and apparently conflicting, and it is difficult to compre- 
hend how it became involved in such confusion. 

The original office and purpose of the writ, and the motive 
of congress in its adoption, seem to have been lost sight of 
in the fear that it may be used as a writ of error or means of 
summary review of the district courts; and in ex parte Gordon 
(the last case of that title) too much seems to have been inferred 
as the doctrine in the Charkich, 8 Q. B. 197. The case at best is 
the conclusion of a courtof inferior jurisdiction to this court, and 
not of last resort, and the conditions are different. The relation 
of this court to the admiralty here is not the same as the rela- 
tion of the Queen’s Bench to the English admiralty courts, over 
which it holds no appellate jurisdiction or revision. In this 
case the writ was withheld because of a disputed fact, whether the 
vessel was a public vessel or the private vessel of the Khedive. 

Cockburn, C. J., said: ‘‘I feel disinclined to grant a rule 
where the facts are in doubt and the court whose jurisdiction is 
sought to be impeached is just as competent to determine the 
questious as we are’’—viz.: the question of fact. 

We cannot find that this case has ever heen cited in England 
as in conflict with Smith vs. Brown, 6Q. B., 729 where that court 
allowed the writ prohibiting admiralty proceedings under Lord 
Campbell’s act; nor in the case of Wadsworth vs. Queen of Spain, 
and Huber vs. the Queen of Portugal, 17 Q. B. 171. 

The whole matter was considered by the house of lords in 
Mayor, etc., of London vs. Cox, 2 Eng. and Irish Appeals 239, 
in all of which the writ was allowed on the ground of the want 
of jurisdiction of the lower court, not of the class of cases, but of 
the particular case. 
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In Smith vs. Whitney, 116 U. 8S. 167, where the right to the 
writ was involved arising, not under the act of congress relating 
to admiralty courts, but on an attempt to control a navy court- 
martial, the authorities are collected with an indication that the 
writ should issue when there is no other remedy. The writ is 
worthless for the purpose relied on by congress to prevent ad- 
miralty courts from becoming dangerous to public peace and 
safety, if it cannot issue on all occasions where it is a proper and 
adequate remedy. 

The climax of the confusion wrought by admiralty courts 
in Pennsylvania was reached, in 1883, in ex parte Pennsylvania, 109 
U. 8. 175. A vessel bound tothe port of Philadelphia was not 
spoken by a pilot outside of the capes of Delaware, and was by 
the laws of Pennsylvania exempt from all pilotage service or 
dues or half pilotage, a Delaware pilot spoke the vessel in 
the bay inside of the capes, and was refused. The Delaware pilot 
libelled the vesse] under the Delaware compulsory law in the 
federal district in which Philadelphia is situated. That cour 
allowed the claim, allowing Delaware statutes not only to oper 
ate extra-territorially, but to at least ad hoc repeal of the statutes of 
Pennsylvania. The state of Pennsylvania asked for prohibition 
in order that the rights of the two states and their political re. 
lation might be settled. Prohibition was refused because the 
claim was for pilotage penalty or fees, and admiralty courts have 
jurisdiction of this class of controversies : therefore are supreme 
and exempt from control until they lose control by appeal. 


It is difficult to comprehend where this rule places the limit 
of the disturbance and mischief that admiralty courts can ac 
complish if unrestrained. Suppose that Dakota, without a port 
of her own should reason that all of the states have common 
right in all of the navigable water of the United States. Dele- 
ware Bay is public water of the United States: therefore North 
Dakota has rights there, and proceeds to adopt a pilotage law for 
Deleware Bay, making the tribute claimed from each vessel less 
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than fifty dollars, intending that there should be no appeal, and 
her pilots libelled for dues under this statute. The demand 
would be for pilotage. Pilotage is of admiralty cognizance, 
therefore no prohibition.and Pennsylvania invaded by another 
set of foreign statutes with no redress. 

If the reply is that courts are presumed to go right, the re- 
joinder isthe well-known fact that it is nothing but a presump.- 
tion. If it is more why are appeals and writs of error provided 
for and allowed, and why was this court given more than origin- 
al jurisdiction? If one man, not always selected by reason of 
his fitness for the position, can do all of this mischief without 
restraint by a tribunal not local, but the representative of the 
entire nation, for the entire nation there is but one conelusion : 
the government is a failure, and the sooner it is realized the bet- 
ter forall concerned, for there may be some other remedy than 
force if promptly applied. 


In the case at bar the facts are in some respects different 
from any prior application. If the judiciary act of 1887 has 
laida prohibition on the district courts, inhibiting any civil 
action or suit in personem, except in the district whereof the de- 
fendant is an inhabitant, as we contend it does then the district 
court in an admiralty ‘‘proceeding’’ has usurped jurisdiction 
over both insurance companies, with an allegation in the libels 
showing the impossibility of either of them ever having been or 
ever becoming inhabitants of Louisiana, and in a case where 
the libellant is in the same condition as to habitat without 
even the apology that the suit relates to the property of an in- 
habitant of the district a case where, if our construetion of 
the act of 1887 is correct, any decree would not be merely 
voidable, but void and liable to collateral attack if set up in any 
other court. 

This court has vever been before called on to determine 
whether it can arrest a district court usurping jurisdiction over 
a defendant iu the face of a statutory inhibition. 
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If these defendants can be held to answer to a Kentucky as- 


sured in any admiralty court, in any state where the state laws 
require them to appoint an agent as a condition precedent to 
doing business in the state, these actions could have been insti- 
tuted in Oregon as well asin Louisiana. Ifthe state regulations 
relating to insurance companies relied on by _ respond- 
ent relate to anything more than risks taken in the state 
for citizens of the state, it is in the power of any state 
not only to alter the federal judiciary act at will, but to regulate 
commerce between other states, with all of the consequent con- 
fusion, and we shall not be long without state statutes declar- 
ing that corporations whose business or traffic takes them with- 
out the border of a state are ‘‘inhabitants’’ of that state, no 
matter where created, and that no person can pass through a 
state without becoming an inhabitant of the state for all jurisdic- 
tional purposes, or to defeat federal jurisdiction statutes per- 
mitting almost unlimited sojourn in a state without becoming an 
‘‘inhabitant.’’? This would require but small statutory change of 
the general law of domicile, or proof necessary to show domicile, 
making the federal judiciary act a composite structure, part fed- 
eral, part state legislation, and different in every state. 

The return in this cause is not only an indication of the 
tendency of the admiralty courts to reach out for doubtful juris- 
diction, but an illustration of the tenacity with which they 
cling to supposed jurisdiction when the question of usurpation 
is raised, and the disposition to hold jurisdiction under any 


possible forced construction of acts of congress. 


At all times insisting that the Queen’s Bench, if it 
was a*court of last resort and entitled to credit as _ such, 
does not hold the same relation to the admiralty courts of Eng- 
land as this court holds to the same courts in this country, ap- 
peal from the admiralty courts going, in some instances toa 
quasi political tribunal, advisors of the queen, supposed to be 
the source of justice and political power, we respectfully submit 
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that under the law of Eugland, as expressed in the more recent 


decisions, a writ would be allowed on the state of facts shown in 
this application. 

The English courts seem to be called on more frequently to 
arrest the ecclesiastical courts than any other of their tribunals, 
for the reason, probably, that these courts have only a statutory 
jurisdiction. In this respect they are similar to our admiralty . 
courts, of first instance. 

In Sergeant vs. Dale, 2 L. R. Q. B. Div. 558, Lord Penzance, 
official principal of the Arches Court of Canterbury, was 
prohibited from further proceedings against Dale, with complete 
jurisdiction over the entire controversy, if the venue had been 
right. 93 

In The Queen vs. County Judge, 20 L. R., Q. B. Div. 242, 
the county court of Newport county was prohibited from serving 
orders othe bailiff of Stone county court, as beyond its statutory 
power or jurisdiction. 

A careful examination of the English cases shows the law 
relating to prohibition in that realm far from consistent or cer- 
tain, and that whatever of confusion there is has grown up 
within the last twenty-five years. All of the early cases are in 
the main consistent both as to the office of the writ and under 
what conditions it should issue. Jacob says that it should issue 
to inferior courts of every description, whether temporal, eccle- 
siastical, military or maritime, whenever they attempt to take 
cognizance of causes over which they have no jurisdiction. 
‘Or if in handling of matters clearly within their cognizance they 
transgress the bounds prescribed to them by the laws of England, as 
where they require two witnesses to prove the payment of a legaey.”’ 
Jac. Dic., title Prohibition 


In Darby vs. Cosens, 1 Term. Rep. 552, suitin the ecclesias- 
tical court for tithes over which it had jurisdiction until the de- 
fendant set up a modus making an issue which the ecclesiastical 
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court had no authority to try, the King’s Bench sent out prohib- 
ition. 

In Leman vs. Grouty,"3 Term. Rk. 3, churchwardens were 
cited in the Bishop’s Court to exhibit an account of moneys 
received and paid by them. Objection being made to some of 
the items the bishop ordered them to pay a certain amount. 
They refused. ‘The bishop was’ proceeding to compel payment, 
rule for prohibition was laid by the King’s Bench. The cause 
shown was that the bishop’s court had original jurisdiction of 
the cause, and error, if any, could be corrected on appeal. 
Therefore the writ should not issue, but the court allowed the 
writ, Lord Kenyon saying : 

‘* Now in this case, with respect to the compelling of a pro- 
duction of the churchwardens’ accounts the spiritual court had 
exclusive jurisdiction ; but there their authority ceases, and every- 
thing which they did afterwards was an excess of jurisdiction 
for which a prohibition ought to be granted.’’ 

Taking all of the English cases together the result is very 
considerable confusion. Authorities can be found to establish 
thatthe writ is a high prerogative crown writ and must issue 
ex debito justitie—that it is the great writ of right whose office 
is to preserve the symmetry of the government and prevent 
English liberty from being sapped and destroyed by lawless 
usurpation of those in power, and should be freely granted on 
the complaint of the subject. Again, that it is a writ of 
right, but not a writ of course, and should be sparingly used. 

You cannot establish, as by our authorities, that if there is 
jurisdiction of the general subject matter of the class of causes 
in admiralty in which usurpation is charged, the writ is to be 
withheld, however glaring the usurpation may be in the partieu- 
lar case; and that ifit appear that there.is no jurisdiction in the 
usurping court of the class of causes to which the suit com- 
plained of belongs, the writ must also be refused, but there are 
English authorities to apparently establish that if the court or 
department complained of has any jurisdiction over any part of 
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we 


the case the writ will not issue to arrest proceedings in the sanie 
cause admitted to be usurpation and there are as many author 
ities to establish that even though the court complained of 
has jurisdiction of the cause, the writ will issue to restrain the 
court from using procedure in the cause of a form not authorized 
by parliament or the common law; that the writ will not issue 
after final decree in the court complained of, and that it can, will 
and ought to issue after such decres to stay the execution of 
an unlawful decree,even though the injured party may have 
the right of appeal ;that it ean be sent out of the King’s Bench 
to a military or naval court-martial, and that it cannot be so 
used, 

The English jurisprudence on the subject seems decidedly 
more emotional than consistent. Whenever the liberty of the 
subject has been in danger, and he has become clamorous; when- 
ever there has been contention between the king and parliament, 
and even whenthe chureh discipline and tlie integrity of the es. 
tablished ritual of the Church of England has become endangered 
by actual or threatened innovations, the writ has been given its 
proper office and freely sent out, but when the English subjeet 
is free from apprehension of usurpation at_home, and the country 
free from apprehension of danger from abroad, uncertainty and 
confusion in the rulings relative to the writ has followed, ap- 
parently by reason of strained notions of judicial comity, breed- 
ing indisposition to restrain a brother judge, even if he is wrong, 
and the most inexcusable fear of increased original or appeal 
dockets, an apprehension that tends to defeat the very end for 
which courts were invented and for which they are maintained. 

[It is probable that the course of English jurisprudence in 
prohibition led congress to limit the writ to admiralty courts. 

In all of the reported cases, both here and in England, we 
are unable to find a case where the question was whether the 
court was proceeding in a cause without jurisdiction over the 


parties, where lawful service of monition was indispensable to 
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give authority to adjndicate concerning the demand of the libel- 
lant, as in the cases at bar. The case most similar is the Mayor, 
ete., of London vs. Cox, cited above, and in that case writ issued 
even though there was the right of appeal from the mayor’s 
court. 

We respectfully submit that prohibition is a worthless 
remedy if it is not competent to relieve a defendant being pro- 
ceeded against ina court prohibited by law from calling him into 
court in that particular cause. A defendant ought not be com- 
pelled to incur the delay and expense of litigation through three 
courts for at least three years involved in expense, not one- 
tenth of which can ever come back in taxable costs, where nine- 
tenths of actual expense must be dead loss of money and time 
where the sole and single question is, did the court ever acquire 


authority over the defendant, so that its acts are more than ab 


solute nullities. 
Respectfully submitted. 


J. R. BECKWITH, 
Counsel for Relators. 
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of the United States for the Hastern District of 
Louisiana. 


BRIEF AND ARGUMENT (CONTRA THE WRIT) IN BEHALF OF 
THE NATCHEZ AND NEW ORLEANS PACKET AND NAVI- 
GATION CO. 


The sole question raised by this proceeding is, 
whether the Louisville Underwriters, a corporation 
created by the State of Kentucky, can be sued in the 
Eastern District of Louisiana. 

Answers to it have been given frequently and 
always in the affirmative by this Court. These an- 
swers have been positive and so plain, that one would 
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ee 


suppose it would be quite difficult to find a lawyer at 
the present time to again call them in question. 

The first time this question appeared before this 
Court was in the case of The Lafayette Insurance 
Company vs. French et al., 18 How. 404. 

Quoting, from the opinion read in that case, Mr. 
Justice Curtis said: ‘“‘The precise facts upon which 
this objection depends are, that this corporation was 
created by a law of the State of Indiana, and had its 
principal office for business within that State. It had 
also an agent authorized to contract for insurance who 
resided in the State of Ohio. The contract on which 
the judgment was recovered was made in Chio and 
was to be performed there, because it was a contract 
with the citizens of Ohio to insure property witbin 
that State. A statute of Ohio makes special provision 
for suits against foreign corporations founded on con- 
tracts of insurance there made by them with citizens 
of that State, and one of its provisions is that service 
of process on such resident agent of the foreign cor- 
poration shall be as effectual as though the same were 
served on the principal.” 

Quoting again, the Court said: “ This corporation, 
existing only by virtue of the law of Indiana, cannot 
be deemed to pass personally beyond the limits of 
that State. (Bank of Augusta vs. Earle, 13 Pet. 519). 
But, it does not necessarily follow that a valid judg- 
ment could be recovered against it only in that State. 
A eorporation may sue in a foreign State, by its attor- 
ney there; and, if it fails in the suit, be subject to a 


judgment for costs. And, so, if a corporation, though 
in Indiana, should appoint an attorney to appear, in 
an action brought in Ohio, and the attorney should 
appear, the Court would have jurisdiction to render a 


judgment, in all respects as obliyatory as if the de- 
fendant were within the State. The inquiry is not 
whether the defendant was personally within the State, 
but whether he, or some one authorized to act for him 
in reference to the suit, had notice and appeared; or, 
if he did not appear, whether he was bound to appear 
or suffer a judgment by default. And the true ques- 
tion in this ease is, whether this corporation had such 
notice of the suit and was so far subject to the juris- 
diction and laws of Ohio, that it was bound to appear .- 
or take the consequences of non-appearance?”’ 

The Court then proceeded to show “that the defend- 
ant being a corporation of Indiana could transact 
business in Ohio only with the consent, express or 
implied, of the latter State, and that such consent 
might be accompanied by such conditions as Ohio 
might think fit to impose; and these conditions must 
be deemed valid and effectual by other States AND By 
THIS Court, provided they are not repugnant to the 
Constitution and laws of the United States, or incon- 
sistent with those rules of public law which secure the 
jurisdiction and authority of each State from encroach- 
ment by all others, or that principle of natural justice 
which forbids condemnation without opportunity for 
defense.” 


Quoting again from the opinion: “We consider this 
foreign corporation entering into contracts made and 
to be performed in Ohio was under an obligation to 
attend, by its duly authorized attorney, on the courts 
of that State in suits founded on such contracts, 
whereof notice should be given by due process of law, 
served on the agent of the corporation resident in 
Ohio, and qualified by the law of Ohio and the pre- 
sumed assent of the corporation to receive and act on 
such notice; that this obligation is well founded in 
policy and morals and not inconsistent with any prin- 
ciple of public law, and that when so sued on such 
contracts in Ohio the corporation was personally 
amenable to that jurisdiction, and we hold such a 
judgment recovered after such notice to be as valid as 
if the corporation had its habitat in that State. 
* * * We limit our decision to the case of a cor- 
poration acting in a State foreign to its creation, 
under a law of that State which recognized its exist- 
ence for the purpose of making contracts there and 
being sued on them through notice to its contracting 
agents.” 


The Statutes of Louisiana are hereinafter quoted to 


show how perfectly and completely the opinion cited 
above fits the case at bar: 

‘‘No insurance company organized under the laws 
of any other State or foreign government shall directly 
or indirectly take risks or transact any business 
through an agent in this State until such insurance 
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company shall have filed in the office of the Secretary 
of State a certified copy of the vote or resolution of 
the trustees or directors of said company appointing 
such agent to transact business and take risks, accom- 
panied by a warrant of appointment under the official 
seal of the company and signed by the president and 
secretary. Such warrant shall continue valid and 
irrevocable until another agent shall be substituted, so 
that at all times, while any liability remains outstand- 
ing, there shall be within this Staté an agent or attor- 
ney aforesaid; and such warrant shall not be valid 
unless it contain a consent expressed that service of 
legal process, original, mesne or final, on such agent 
shall be taken and held as valid as if served on the 
company, and that acknowledgment of service of such 
process by him, for or on behalf of such company, 
shall be obligatory on it, and that judgment recovered 
on such service or acknowledgment shall be conclusive 
evidence of the indebtedness of the company. 

“That it shall not be lawful for any agent of any 
insurance company. not incorporated by the laws of 
this State to take any risks or transact any business 
until he has obtained from the Secretary of State a 
certificate that the provisions of this Act have been 
complied with by the company for which he acts.” 
And a violation of the statute is constituted a misde- 
meanor, to be punished by fine or imprisonment, or 
by both, at the discretion of the court. 

The Louisville Underwriters, the petitioners, com- 


plied with the terms of this Statute November 30th, 
1887, by appointing Wm. M. Railey, of New Orleans, 
“their true and lawful attorney in and for the State of 
Louisiana, on whom all process of law, whether mesne 
or final, against said Insurance Company may be 
served in any action or special proceedings against said 
Company in the State of Louisiana subject to and 
in accordance with all the provisions of the Statutes 
and laws of said State of Louisiana now in force and 
such other Acts as may be hereafter passed amenda- 
tory thereof and supplementary thereto; and the said 
attorney is duly authorized and empowered as the 
agent of said Company to receive and accept service 
of process in all cases as provided by the laws of the 
State of Louisiana, AND SUCH SERVICE SHALL BE DEEMED 
VALID PERSONAL SERVICE UPON SAID CoMPANY, said ap- 
pointment is to continue in force for the period of 
time and in the manner provided by the Statutes of 
the State of Louisiana and until another attorney 
shall be duly and regularly substituted.” 

With this Statute in force, with the power granted 
Wm. R. Railey in full effect,as appears by this record, 
the Louisville Underwriters furnished Mr. Railey with 
policies of insurance signed in blank by their presi- 
dent and secretary—they delivered these to him for 
him to write into them the names of vessels and 
steamboats that he might see fit to insure, for him to 
insert the amount of premium and all other matters 
necessary and proper to complete contracts of insur- 
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ance for and in behalf of the Louisville Underwriters, 
and armed and fortified with these he, Wm. R. Railey, 
as the record shows, contracted in behalf of the Louis- 
ville Underwriters with the Natchez and New Orleans 
Packet and Navigation Company to insure the Steam- 
boat Natchez for the term of one year, from October 
5th, 1888, to October 5th, 1889, in the sum of $7000, 
against the perils of the river, etc. By the terms of 
the policy the loss is made payable to Thomas P. 
Leathers, a resident of the City of New Orleans, 
and the principal owner of the corporate property. 
The steamboat was lost January Ist, 1889, and 
this suit was commenced in the Admiralty Court 
at New Orleans, by a libel tn personam against the 
Louisville Underwriters, with an averment that the 
respondents were carrying on business in New Or- 
leans, that the contract was made by them in New 
Orleans, and that Wm. R. Railey is their duly author- 
ized attorney upon whom all process issuing in suits 
commenced against them in Louisiana shall be served 
—and the prayer is that process be served upon him 
for the respondents, ete. 

The question was again presented directly in the 
case of the Baltimore and Ohio R. R. Co. vs. Harris, 
12 Wallace, page 65. The defendants were sued for 
personal injuries caused by a negligent collision of 
two trains. The declaration averred that the corpora- 
tion had a legal and recognized existence within the 
limits of the District of Columbia, exercising therein 
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their corporate rights and privileges in the making 
of contracts and receiving freight and passengers for 


transportation upon their roads from the City of 


Washington. 

The plaintiff then counted upon a contract to carry 
the intestate to the Ohio River, and that by defend- 
ants’ negligent and careless management two trains 
running in opposite directions come in collision near 
Mannington, in the State of Virginia, whereby the 
intestate received the injuries complained of. 

The defendants pleaded two pleas in abatement: 
(1) That the Company was not an inhabitant of the 
District of Columbia when the writ was_ served. 
(2) That the Company was not found in the District 
of Columbia when the writ was served. 

To the first plea the plaintiff replied that the Com- 
pany was an inhabitant of the District of Columbia 
by virtue of certain Acts of Congress, and that they 
had accepted the provisions of those Acts and had 
constructed their roads under them, availing them- 
selves of the privileges thus conferred and doing busi- 
ness under them in the District of Columbia. To the 
second plea, plaintiff replied that the Company was 
found within the District of Columbia when the writ 
was served, and was within the jurisdiction of the 
Court by virtue of the Acts of Congress mentioned in 
the first replication. 

To these replications the defendants demurred. 
The Court held the replications good in law and over- 
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ruled the demurrers. The defendants filed the general 


issue, and the cause was tried by a jury who found the 
issues for the plaintiff and the Court entered judg- 
ment against the defendant. 

At the trial the defendants prayed the Court to 
instruct the jury that upon the evidence before them 
the plaintiff was not entitled to recover, which the 
Court refused, and the defendants excepted. 


The errors complained against at the bar of the 


Supreme Court of the United States were: 

The overruling the demurrers to the pleas in abate- 
ment, and the refusal of the Court to give the instruc- 
tion above set forth. 

The cause was argued and re-argued before the 
Judges of the Supreme Court of the United States. 

The late Mr. Justice Swayne, in delivering the 
opinion of the Court, said: ‘ When the case was first 
considered by this Court in conference, it was found 
that while all the Judges were of opinion that the 
judgment should be affirmed, there was a difference 
of opinion upon the question whether the Acts of 
Congress and the Statutes of Virginia relating to the 
Company created a new and distinet corporation in 
the District of Columbia and in the State of Virginia 
respectively, or whether they were only enabling Acts 
in respect to the corporation under the name of the 
Baltimore and Ohio Railroad Company, as originally 
created by the State of Maryland. Subsequently the 
question was ordered to stand for re-argument, and it 
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has been re-argued by the counsel on both sides. Asa 
solution of this question must determine to a large 
extent the grounds upon which the judgment of the 
Court is to be placed, it is necessary carefully to con- 
sider the subject.” 

The Court then considered the several Statutes 
mentioned, namely: the Statute’ of Maryland, 28th 
February, 1827, creating the corporation; the Stat- 
ute of Virginia, 8th March, following; the Statute of 
Maryland, February 22, 1831, by which the corpora- 


tion was given power to build a lateral road to the . 

line of the District of Columbia; and the Act of Con- 

gress, March 2, 1831, by which the corporation was “e" 

given power to extend their road into the District of wr 
A's 


Columbia. 

The opinion states: “When the case was re-argued 4 
as directed by this Court, the counsel for the Com- / 
pany admitted (the present Mr. Justice Bradlev was k 
the counsel) that the Acts of Congress in question | 


were only enabling Acts, and that they did not create a ~ > 
mew corporation, but they insisted that the Acts of | 
Virginia were of a different character and that they r 
worked that result.” ; 
The Court then decided that there was no subtan- / 
tial difference between the Acts of Congress and the 
Statutes of Virginia; that neither expressly nor by | 


implication was any new corporation created. The 
Court said: “The Company was chartered to con- 
struct a road in Virginia as well asin Maryland; the 
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latter could not be done without the consent of Vir- 
ginia. That consent was given upon the terms which 
she thought proper to prescribe. With a few exceptions, 
not material to the question before us, they were the 
same as to powers, privileges, obligations, restrictions 
and liabilities as those contained in the original char- 
ter. The permission was broad and comprehensive 
in its scope, but it was a license and nothing more. 
It was given to the Maryland corporation as such, and 
that body was the same in all its tlements and in its 
identity afterwards as before.” 

And upon the main question presented in the case, 
the Court said: “A corporation is in ‘aw, for civil 
purposes, deemed a person. It may sue, and be sued, 
grant and receive, and do all other acts not ultra vires 
which a natural person could do. The chief point of 
difference between the natural and the artificial person 
is, that the former may do whatever is not forbidden 
by law, the latter can do only what is authorized by 
its charter. It cannot migrate, but may exercise 
its authority in a foreign territory upon such con- 
ditions as may be prescribed by the law of the place. 
One of these conditions may be THAT IT SHALL CONSENT 
TO BE SUED THERE. If it do business there, it will be 
presumed to have assented, and will be bound accord- 
ingly. For the purposes of federal jurisdiction, it is 
regarded as if it were a citizen of the Stare where it 
was created, and no averment or proof as to the 
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citizenship of its members will be permitted, This is 
a presumption of law which is conclusive.” 

The Court then refers to the case of Baltimore and 
Ohio R. R. Co. vs. Gallahue, 12 Gratt. 658, and said: 
“Tt was held by the Court of Appeals of Virginia that 
the Company was suable in that State. In this we 
concur. We think this condition is clearly im- 
plied in the license, and that the Company by con- 
structing its road there assented toit. * * * Here 


the question is whether the Company was suable in 
the District of Columbia. In the case reported in 
Grattan, it was said: ‘It would be a startling proposi- 


tion if in all such cases citizens of Virginia and others 9 
should be denied all remedy in her courts for causes ma 
of action arising under contracts and acts entered into 4. 
or done within her territory and ‘should be turned 

over to the courts and laws of a sister State to seek a 


redress.’ The same considerations apply to the case 


before us. When this suit was commenced, if the 
theory maintained by counsel for the plaintiff in error 4* 
be correct, however large or small the cause of action, | 
and whether it were a proper one for legal or equitable 
cognizance, there could be no legal redress short of 
the seat of the Company in another State. In many 
instances the cost of the remedy would have largely 
exceeded the value of its fruits. In suits local in 
their character, both at law and in equity, there could 
be no relief. The result would be, to a large extent, 
immunity from all legal responsibility. It is not to 
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be supposed Congress intended that the important 
privileges granted should be followed by such results.” 

Passing on to the case of Hx Parte Schollenberger, 96 
U. S. p. 369, That is a case for a writ compelling 
the Judges of the Cireuit Court of the United for the 
Eastern District of Pensylvania to proceed to hear sun- 
dry suits against certain foreign insurance companies 
upon contracts of insurance they had severally made 
upon property in that State. The Judges in their re- 
turn answered that they declined to hear and deter- 
mine the suits mentioned, because, in their opinion, | 
the Cireuit Court had no competent jurisdiction 
thereof, the defendants not having appeared therein, 
or in any wise submitted to the jurisdiction of the 
Court, and not having been at the commencement of 
the respective suits or at any time inhabitants of or 
found in the said District, within the meaning of the 
Act of Congress of March 3d, 1875, re-enacting a like 
provision of the Eleventh Section of the Act of Sep- 
tember 24th, 1789; that the question under this enact- 
ment being one of jurisdiction and not of mere pro- 
cedure, the Statute of Pensylvania, mentioned in the 
petition, was in the opinion of the Judges inapplicable. 
The service in all the suits was therefore set aside as 
not authorized by law. 

The late Mr. Chief Justice Waite, in reading the 
opinion of the Court referred to the case of Railroad 
vs. Harris (supra), and said: “Harris, having been 
injured while traveling as a passenger upon the rail- 
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road outside of the District, sued the company in the 
Supreme Court of the District, and caused the writ to 
be served upon the President of the Company within 
the District. The company objected to the jurisdiction 
of the Court, and insisted it was neither an inhabitant 
of nor found within the District. In ruling upon this 
objection we held, that although the company was a for- 
eign corporation, it was suable within the District BE- 


CAUSE IT HAD IN EFFECT CONSENTED TO BE SUED THERE, 
IN CONSIDERATION OF ITS BEING PERMITTED BY CONGRESS 


TO EXERCISE THEREIN ITS CORPORATE POWERS AND PRIV- 
ILEGEs. * * * £=We entertain no doubt that it 


made the company liable to suit where this suit was 
brought, in all respects as if it had been an indepen- , 
dent corporation of the same locality. This language d 


was cited with approbation and adopted as a correct 
exposition of the law by Mr. Justice Field, speaking 
for the Court in Railway Co. vs. Whitton, 15 Wall. 270. 
Applying these principles to the present case there 
cannot be any doubt, as it seems to us, of the juris- 
diction of the Court over these defendant companies. 
They have in express terms, in consideration of the 
rant of the privilege of doing business within the 
State, agreed that they may be sued there; that is to 
say, that they may be found there for the purpose of 
the service of process issued by any Court of the com- 
monwealth having jurisdiction of the subject matter. 
This was a condition imposed by the State upon the 
privilege granted and it was not unreasonable. Lafay- 
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ette Ins. Co. vs. French, 1S How. 404. It was insisted 
at the argument that the statute confines the right of 
suit to the Courts of the State; but we cannot so con- 
strue it. There is nothing to manifest such an inten- 
tion; and as the object of the Legislature evidently was 
to relieve the citizens of Pensylvania from the neees- 
sity of going outside of the State to seek redress upon 
their contracts made with foreign insurance companies, 
it is but reasonable to suppose that they were at lib- 
erty to select the Court in the State having jurisdiction 
of the subject matter, which, in their judgment, was 
the most convenient and desirable. * * * The 
act of Congress prescribing the place where a person 
may be sued is not one affecting the general jurisdic- 
tion of the Courts. It is rather in the nature of a 
personal exemption in favor of a defendant, and it is 
one which he may waive. If the citizenship of the 
parties is sufficient a defendant may consent to be sued 
anywhere he pleases and jurisdiction will not be 
ousted because he has so consented.” 


II. 


But appended to the Act of Congress in question is 
a most significant proviso. It is as follows: “ But 
where the jurisdiction is founded only on the fact that 
the action is between citizens of different States, suit 
shall be brought only in the district of the residence 
of either the plaintiff or the defendant.” 

Several points arise upon this proviso: (1) That, in 
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some cases, a person might be sued in a district other 


than that whereof heisan inhabitant. (2) Proceedings 
in Admiralty were not within the intention of the law- 
maker, because such proceedings are not founded upon 
the fact that they are between citizens of different 
States. (3) The case at bar might have been brought 
in the Eastern District of Louisiana at law, for the 
real plaintiff is Thomas P. Leathers, and he is a resi- 
dent of the district. He is the real plaintiff, because, 
by the express words of the policy, the money due 
under it is payable to him and not to the Natchez and 
New Orleans Packet and Navigation Co. 


ITT. 

This is a proceeding in personam by libel in Admi- 
ralty against the Louisville Underwriters on a maritime 
contract. The citizenship of the parties is therefore of no 
consequence. And, whether the defendants are or are 
not inhabitants of the Eastern District of Louisiana is 
also of no consequence. They could be forced to appear 
and defend the action in that Court, if an attachment 
could be levied upon their goods and property, if the 
corporation could not be found there; but having 
appointed an agent within the district, authorized 
by them to receive service of process issued against 
them, and service of process being made upon that 
agent they are found within the district. 

This being a proceeding in admiralty, in a cause 
confessedly within the jurisdiction of the Admiralty 
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Courts of the United States, the Court’s jurisdiction 
or right to proceed depends entirely upon whether the 
Louisville Underwriters were found within the district 
for the purposes of service of the process issued in the 
cause. 

That part of the Act of Congress restraining the 
courts from proceeding with a cause against a 
a person not an inhabitant of the district, does not 
include a proceeding in admiralty in personam. This 
subject is fully decided in the case of Atkins vs. Disin- 
tegrating Co., 18 Wall. p. 272. The case was against 
a foreign corporation; an attachment was levied upon 
its property, and it was contended that the Act of 
Congress prohibited the proceeding, because the de- 
fendant being a foreign corporation could never be an 
inhabitant of the State in which the suit was insti- 
tuted, and, therefore, it could not be found there. 

But the Court held that the contention could not 
be supported, because the Act of Congress did not 
include proceedings in the Courts of Admiralty. 

The opinion of the Court is by the late Mr. Justice 
Swayne. After stating that the controversy turns upon 
11th Section of the Judiciary Act of 1789, he proceeds 
to set out the whole section. So much of it as forms 
the basis of the Louisville Underwriters’ contention is 
here inserted, as follows: “ And no civil suit shall be 
brought before either of said courts, against an inhab- 
itant of the United States, by any original process in 
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any other district than that whereof he is an inhab- 
itant or in which he shall be found at the time of 
serving the writ.” 

The words, ‘“‘or in which he shall be found at the time 
of serving the writ” are omitted in the Act of Congress 


in force at the time the process was served on the ih 
Louisville Underwriters. 
The learned Judge who wrote the opinion in the 
case last above cited, said: “The prohibition to bring a 
civil suit against an inhabitant of the United States in 
a district other than that whereof he is an inhabitant y 
or in which he shall be found, is the hinge of the con- 
troversy between these parties. The appellees main- Fi 
tain that a cause of admiralty jurisdiction is a civil = 
suit, within the meaning of this prohibition. The 17 
appellants maintain the contrary. Our views coin- 
cide with those of the appellants, and we will proceed to Y 
state succinctly the considerations which have brought q> 
us to this conclusion.” | 
Hesitating to quote, in extenso, all the cogent rea- rd 
sons stated by the learned Judge supporting his con- 
clusion, it is enough to state he refers to Cushing vs. dy 
Laird, 3 A. L. T. 50, and Smith vs. Miln, 3 Abb. Ad., : 
o¢3, and concludes as follows: ‘The opinion of the {7 
Court in each of these cases is elaborate. Two emi- 


nent American law writers have taken the same view 
of the subject. They hold that the prohibition in ques- 
tion does not apply to suits in admiralty. 2 Parson 
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Mar. L. 686 n.; 2 Parson Ship and Adm., 380; Bene- 
dict Adm. 425.” 

The Act of Congress in question was passed after 
this decision; it was passed with this decision, as a 
light to guide the law-maker, and the rule of law is 
that, when Congress legislates upon a subject, and 
fails to exclude an interpretation given by the Courts 
on the same subject, then Congress by its silence 
adopts and ratifies that interpretation. 

If the question were new, this Court would not will- 
ingly adopt an interpretation which would bar the 
doors of the courts of admiralty in cases exclusively 
within their jurisdiction. This suggestion comes from 
the opinion written by the learned District Judge 
Benedict. He said, “Take also the more important 
admiralty proceeding to obtain possession of a ship, 
which is a proceeding in personam (22 Ad. Rule; The 
S. C. Ives, Newberry’s R. 214). What, under the con- 
struction contended for, is to be done when the resi- 
dence of the defendant is in one district and the ship 
to be seized and delivered is in another? * * * 
There is still another aspect to this question. By the 
Act of 1842, authority was given to the Supreme 
Court to provide, regulate, and alter proceedings in 
admiralty, under which authority the general admir- 
alty rules were promulgated by the Supreme Court in 
1845. Now, these rules, which are held tobe effective 
as statutes, seem to ignore the provision of the Judici- 
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ary Act in question, and authorize service of admiralty 
process by the attachment of property in all cases 
where the defendant cannot be found.” 

Judge Benedict, in the opinion cited, upheld the 
right of the libellant to proceed in personam against a 
defendant who was not an inhabitant of the district; 
and the opinion of this Court declared that judgment 
good in law. In the case at bar the defendant agreed 
to appoint an attorney upon whom all process 
should be served on suits commenced against defend- 
ant in Louisiana. The contract in suit was entered 
into in New Orleans; the process was served in New 
Orleans upon the attorney so appointed. If the 
service of process is not good and effectual in this 
case then all persons with whom similar contracts 
have been and shall be made, must go to the domiciles 
of the respective corporations. In the case before the 
Court, one of the companies who insured the steam- 
boat Natchez, is the Mannheim Insurance Company, 
of Gladbach Germany, so we shall have to cross the 
Atlantic and wend our way into the German Empire 
to enforce our demand against the Mannheim Insur- 
ance Company, and all the appointments of attorneys 
and resolutions of boards of directors upon which 
thousands of persons residing in this country have 
rested, are vain and empty things. 


IV. 


The Louisville Underwriters, having consented to be 
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sued in the State of Louisiana, and having carried on 
their business of insurance in the State, upon the 
express condition that service of process made upon 
their authorized attorney shall have the force and 
effect of service upon the corporation, cannot be heard 
to say that they cannot be forced to appear and defend 


the action in question. 
O. B. SANSUM, 


For Respondents. 
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1 Unitrep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of the 
circuit court of the United States for the district of Massachusetts, 
Greeting : 

[Seal of the Circuit Court, Massachusetts. ] 

Because in the record and proceedings, as also in the rendition of 
a judgment of a plea which is in the said circuit court, before you, 
between JamesS. P. Hathawav,of New Baltimore, in theState of Michi- 
gan, plaintiff, and The First National Bank of Cambridge, a banking 
association found & existing under the laws of the United States, at 
Cambridge, in the District of Massachusetts, defendant, in an action 
of contract or of tort a manifest error hath happened, to the great 
damage of the said plaintiff, as by his complaint appears, we, 
being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things corcerning the same, to 
the Supreme Court of the United States, together with this writ, 
so that you have the same at Washington on the second Monday 
of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the laws and cus- 
tom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court the first day of October, in the year of our Lord 
one thousand eight hundred and eighty-six. 

JOHN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 


Allowed by— 
Le BARON B. COLT, 
U. 8S. Circuit Judge, First Judicial Cireuit. 


2 Circuit Court of the United States, District of Massachusetts, ss. 


And now, here, the judges of the circuit court of the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things concerning the same, 
to the Supreme Court of the United States, as within commanded, 

In testimony whereof I, John G. Stet- 
Seal of the Circuit Court, son, clerk of said circuit court of the 
Massachusetts. United States in and for the district of 
Massachusetts, have hereto set my hand 
and the seal uf said court this ninth day of October, A. D. 1886. 
JOHN G. STETSON, Clerk. 
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3 Unirep STates OF AMERICA, | __. 
. . reo 
Massachusetts District, j 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
Ol) Thursday, the fifteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-five. 

Before the Honorable Le Baron B. Colt, circuit judge. 


7 
James 8S. P. Harnaway, of New Baltimore, of Michigan, Plaintiff, | 

. oe | 

hinse NaTiIoNAL BANK oF CAMBRIDGE, a Banking Association 7 | 
lound- and Existing under the Laws of the United States at | 
Cambridge, in the District of Massachusetts, Defendant. 


In an action of contract or of tort, the plaintiff being doubtful to 
which class of action the cause sued upon belongs, and both being 
for one and the same cause of action. 


Declaration. (filed Oct. 15, 1881.) 


Ist count in tort. And the plaintiff says the defendant has con- 
verted to its own use certain bonds of the United States, with the 


literest coupons thereon, the property of the plaintiff, of great - 
Ou value, to wit, of the value of twenty thousand dollars, a 


schedule of which bonds is hereto annexed, marked A. 

2d count in tort. And the plaintiff savs the defendant has con- 
verted to its own use money to the amount of twenty thousand dol- 
lars, the property of the plaintiff, being proceeds of the unlawful and 
unauthorized sale by the defendant of the bonds named on Schedule 
A hereto annexed, with the coupons thereon, the property of the 
plaintiff, 

od count in tort. And the plaintiff says the defendant unlawfully 
took and sold the bonds named in Schedule A hereto annexed, with 
the interest coupons thereon, the property of the plaintiff, and con- 
verted the proceeds to its own use, whereby the plaintitf was dam- 
aged in the sum and amount of twenty thousand dollars. 

Ist. count in contract. And the plaintiff savs the defendant owes 
him twenty thousand dollars for money had and received by the de- 


fendant to the plaintiff’s use. 
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but only upon the express agreement by the defendant that the de- 
fendant had no rig it to sell and could not sell or dispose of said 
bonds or wy of the mi exce} it Upon and after the maturity and non- 
pavment by said Hubbard of the notes aforesaid, and then only to 
such an amount as would be sufficient to pay any note of said Hub- 
bard to the defendant which was overdue and unpaid and no more. 

And the defendant well knew that the bonds aforesaid were the 
property of said Gilbert Hathaway and were not the property of 
said Hubbard. 

That said Gilbert Hathaway died tn the year 1871, and the plain- 
tiff, as residuary legatee under the last will and testament of said 
Gilbert Hathaway, which has been duly proved and allowed and is 

now in force, because {[ became] the owner of said bonds and 
da the interest coupons attached to the same. 

And the defendant contracted and agreed with and prom- 
sed said Gilbert Hathaway, and after his death agreed with and 
promised the plaintiff, and was bound to the plaintiff, after the 
death of said Gilbert Hathaway, to keep said bonds safely and to 
return them to the plaintiff on his demand therefor, subject only to 
the right to sell sufficient thereof to pay any overdue and unpaid 
note of said Hubbard due to the plaintiff for which said bonds were 
veld as collaterai security as aforesaid. 

Yet the defendant, not regarding and keeping its contract and 
promise aforesaid, without right and authority so to do, sold all of 
said bonds at a time when no note of said Hubbard was due and 
unpaid to the defendant and when the defendant had no right to 
sell the same under the agreements aforesaid, whereby the pl cintiff 
was damaged the sum of twenty thousand dollars, and the defend- 
ant owes the plaintiff Lwentv thousand dollars for the proceeds of 
the sales of said bonds as aforesaid and for the interest coupons 
attached thereto, and for interest on such proceeds from May 1, 
1879, when the same was demanded by the plaintiff of the defend- 
ant and which the defendant then refused to pay to the plaintiff. 

Aud the p aintiff Savs that the several counts of this declaration 
in tort and in contract are for one and the same cause of action. 
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SCHEDULE A. 


Bonds of the United States of the issue of 1867, called 5-20 bonds, 

with interest coupons attached ,numbered 91413, 91414, 91419, 

5 91416, 91417, 91418, 91419; say seven, of one thousand ‘dollars 
each, $7,000. 

Like bonds, with interest coupons attached, numbered 100,744, 
100,745, 100,746, 100,747, 100,780; say five, of one hundred dollars 
each, $500, said bonds being dated July 1, 1867. 

Like bonds, with interest coupons attached, numbered 36979, 
36980, 36981, 36982, 36983; say five, of five hundred dollars each, 
& being dated July 1, 1867, $2,500. 

To the damage of the said plaintiff,as he says, the sum of twenty 
thousand dollars. 

The writ in this cause is dated the twenty-second day of Septem- 
ber, A. D. 1881, and was duly entered at the October term of this 
court, A. D. 1881, when and where the parties appeared by their 
respective attorneys. 

On the twenty-third day of November the following answer was 


filed : 
Answer. (Filed Nov. 23, 1881.) 


The defendant denies each and every allegation in the writ, decla- 
ration, and each count thereof contained. 
The defendant further says that whatever bonds were sold by the 
defendant were rightiully sold and according to law. 
The defendant further says that whatever money it retained from 
the proceeds of the sale of any bonds it had the legal right to retain. 
The defendant further says that whatever of the acts complained 
of were done by the defendant were done by the consent of 
6 the plaintiff, so far as his consent was necessary and proper 
to the validity of sach acts,and were ratified by the plaintiff 
so far as he had any interest therein. 
J. W. HAMMOND, 
For Defendant. 


This eause was thence continued from term to term to the Octo- 
ber term, A. D. 1885, when the same was committed toa jury sworn, 
according to law,to try the issue, namely: Ariel Ladd, James S. 
Adams, Thomas IF. Cahir, Edward J. Carr, John P. Callou. Thomas 
P. Murray, John W. Newcomb, Henry Onion, Solomon B. Smith, 
William ‘T. Tapley, Charles Russell, and Joseph Henry Walley, 
who, after hearing all matters and things concerning the same, s said 
that they were unable to agree upon a verdict, and the papers now 
thereup on taken from them. 

This cause was thence continued from term to term to the May 
term, A. 1). 1885, when, on the seventeenth day of September, the 
following agreement was filed : 


i ———— ew oe —~- 


THE FIRST NATIONAL BANK OF CAMBRIDGE, v 


Agreement. (Filed Sept. 17, 1885.) 


Trial by jury in above case Is waived. 
Sept. 15th, 1885. 
J. W. HAMMOND, 
For the Defendant. 
L. D. NORRIS, 
For Plaintiff. 


This cause was thence continued to the present October term of 
this court, A. D. 1885, when the same comes on to be heard and is 
fully heard by the court, the Honorable George M. Carpenter, 
district Judge of the United States for the district of Rhode 
Island, duly assigned by the Honorable Le Baron B. Colt, 
circuit judge, to hold said circuit court, sitting and holding the 
court. 

On the sixteenth day of January, A. D. 1886, the following find- 
ings of facts and law were filed: 


~J 


Findings of Fact and Law. (Filed January 16, 1886.) 


This case has been heard by Judge Carpenter without a jury and 
has been argued by counsel, and now the court makes the following 
findings of the facts and the following rulings as to the law appli- 
cable to the same. 

The court finds as a matter of fact that prior to April 24, 1879, 
“the plaintiff’s testator delivered to Appleton Hubbard, of Cam- 
bridge, certain bonds of the United States amounting at their face 
value to $10,000, with power and authority to dispose of them and 
to deal with them in the manner in which the same were disposed 
of and dealt with by said Hubbard as hereinafter stated ;” that after 
such delivery Hubbard pledged them to the defendant as collateral 
security for the payment of twenty-five promissory notes made. by 
said Iftubbard and payable toand owned by the defendant, which 
notes were in the whole for the sum of $10,000, and which were 
to mature on different days from the 24th of April, 1879, to the 5th 
of August, 1879; that on the 24th day of April, 1879, Hubbard 
agreed with the defendant that said bonds should be sold and the 
proceeds invested in other bonds of the United States; that on the 
25th day of April, 1879, the defendant sold said bonds and received 

for them the sum of $10,156.25; that on the 29th or the 50th 
8 day of April, 1889, Hubbard agreed with the defendant that 

the proceeds of the sale of said bonds should not be invested 
in other bonds of the United States, but that such proceeds should 
be applied by the defendant to the payment of the notes of Hub- 
bard then held by the defendant, part of which were due and part 
of which were to become due, and that proper allowances of inter- 
est by way of charge or rebate should be made in respect of said 
notes; that thereupon the defendant applied said proceeds according 
to said agreement, and that the surplus of said proceeds over and 
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above the amount of all said notes, with allowance of interest as 
aforesaid, was $175.85; that on the 16th day of May, 1879, the de- 
fendant paid said sum of $175.85 to Hubbard and on the 19th day 
of May, 1879, Hubbard paid thesame amount tothe plaintiff,and that 
the plaintiff afterwards had knowledge of all the facts hereinbefere 
stated, and, having knowledge of the same, ratified and confirmed 
the said contracts, dealings, and transactions between Hubbard and 
the defendant. 

The court holds as matter of law as follows: 

1. That the evidence offered by the defendant to prove proceed- 
ings 1n insolvency against Appleton Hubbard is irrelevant and inad- 
missible. 

2. That the above findings of fact may lawfully be made from the 
evidence admitted and considered. 

do. Lhat on the above findings of fact there should be judgment 
for the defendant for costs. 


G. M. CARPENTER, J. 


9 [t is thereupon, to wit, January 16, A. D. 1886, considered 

by the court that the said JamesS. P. Hathway, plaintiff, take 
nothing by his said writ, and that the said First National Bank of 
Cambridge, defendant, recover of the said plaintiff its costs of suit 
axed at —. 

The following bill of exceptions is allowed by the court, and by 
direction of the court is filed as of January 16, A. D. 1886, before 
the entry of judgment herein, and madea part of the record in this 
cause: 


Plaintiff’s Bill of exceptions. (Filed as of January 16, 1886.) 


Be it remembered that on the trial of this action, the record of 
which is referred to as a part of this bill, the parties having filed a 
stipulation in writing, the clerk waiving a jury, each party intro- 
duced evidence to maintain on his part the issue joined ; whereupon 
the court found the facts specially, and said finding is incorporated 
into and — part of the record of this case, and is entitled “ Find- 
ings of fact and law,” which finding is made a part of this bill of 
exceptions. : 

Upon the trial of said issue the said plaintiff, to maintain and 
prove the said issue on his part, gave evidence, and the defendant, 
to maintain and prove the Issue on its part, gave evidence. 

And thereupon the counsel for the plaintiff, to further maintain 
and prove the said issue on his part, in rebuttal, gave evidence. 

All the evidence on both sides above referred to is hereto annexed 

and made part hereof. 
10 The rulings of law and the exceptions thereto taken by the 
plaintiff’s counsel during said trial are correctly recited in 
their proper connection. 

Thereupon the counsel for the plaintiff did insist that the said 
matters so produced and given in evidence were sufficient in fact 
and law to entitle said plaintiff to judgment, and did then and there 
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file with the court a written request for a finding of fact and law, a 
copy whereof, marked Y, is hereto annexed and made part hereof. 

Each paragraph of which finding, both of fact and law, was by 
the court afterwards refused except in so far as such findings are 
consistent with the findings of fact and law afterwards made, to 
which refusal the plaintiff excepted. 

Afterwards on the 16th day of January, 1886, the court made 
and filed herein his findings of fact and law referred to above and 
made a part of this record. 

And the said plaintiff herein files as follows his written exceptions 
to the said findings of fact and law made and to the refusal of the 
said court to make the findings of fact and law requested by the 
plaintiff as aforesaid. 


I. 
To Matters Found and Refused as Facets. 


1. There was no evidence given on the trial of this cause tending 
to prove the facts found in the finding aforesaid. 

2. There was no evidence given on tle trial of this cause tending 

to prove this, found in tne findings afvresaid, to wit: “ That 
11 the plaintiff’s testator delivered to Appleton Hubbard, of 

Cambridge, certain bonds of the United States, amounting 
at their face value to $10,000, with power and authority to dispose 
of them and to deal with them in the manner in which the same 
were disposed of and dealt with by said Hubbard, as hereinafter 
stated ;” nor this, also found in the findings aforesaid: 

“That on the 29th or the 30th day of April, 1879, Hubbard 
agreed with the defendant,” as therewfter recited in said findings ; 
nor this, also found in said findings, to wit, that part commencing 
with the words “That on the 19th day of May, 1879, Hubbard 
paid,” and continuously on to and including the words “ Between 
Hubbard and the defendant;” nor this, also found, to wit, that 
there was ratification and confirmation of the dealings of the defend- 
ant and Appleton Hubbard by the plaintiff after knowledge ; if it 
be the true reading of said findings that this ratification and con- 
firmation is found as matter of fact. 

3. Plaintiff further excepts to the refusal of the trial judge to find 
each and every of the paraygraphed matters of fact requested in 
writing by the plaintiff as aforesaid. 


I. 


To matters found and refused as law plaintiff further exeepts— 
1. To the refusal of the trial judge to find each and every of the 
paragraphed matters of law requested in writing by the plaintiff as 
aforesaid. 
2. To the finding of law by the trial judge that there was 
ratification and confirmation of the dealings of Hubbard and 
12 defendant bank concerning the $10,000 face value of United 
States Government bonds in controversy, for that no suth- 
cient facts are found to support such findings of law. 
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3. To the mixed findings of Jaw and fact by the trial judge that 
there was ratification and confirmation of the dealings of Hubbard 
and the defendant bank concerning the $10,000 face value of United 
States Government bonds in controversy, for that no sufficient facts 
are found to support such findings, so far as it is finding of law; 
that so far as it is finding of fact no evidence was given on the trial 
tending to prove such ratification and confirmation. 

4. To the finding of law by the trial judge as follows: 

“2. That the above findings of fact may lawfully be made from 
the evidence admitted and considered,” for that, from the evidence 
admitted and considered, said finding of fact cannot be lawfully 
made. 

5. To the finding of law by the trial judge as follows: 

“3. That on the above findings of fact there should be judgment 
for the defendant for costs,” for that the facts found will not support 
such judgment. 

And the plaintiff, insisting upon all his exceptions aforesaid, they 
having been duly taken, prayed the court that this his bill of ex- 
ceptions be signed by the court, which is accordingly done, and 
made a part of the record of the date of the filing of the said find- 
ngs of fact and law. 


G. M. CARPENTER, J. 


18 Findings of Fact and Law. 


This case has been heard by Judge Carpenter without a jury and 
has been argued by counsel, and now the court makes the following 
findings of the facts and the following rulings as to the law appli- 
cable to the same: 

The court finds as matter of fact that prior to April 24, 1879, “the 
plaintiff’s testator delivered to Appleton Hubbard, of Cambridge, 
certain bonds of the United States, amounting at their face value 
to $10,000, with power and authority to dispose of them and to deal 
with them in the manner in which the same were disposed of and 
dealt with by said Hubbard as hereinafter stated ;” that after such 
delivery Hubbard pledged them to the defendant as collateral se- 
curity for the payment of twenty-five promissory ndtes made by 
said Hubbard and payable to and owned by the defendant, which 
notes were in the whole for the sum of $10,000, and which were to 
mature on different days, from the 24th of April, 1879, to the 5th 
of August, 1879; that on the 24th day of April, 1879, Hubbard 
agreed with the defendant that said bonds should be sold and the 
proceeds invested in other bonds of the United States; that on the 
25th day of April, 1879, the defendant sold said bonds and received 
for them the sum of $10,156.25; that on the 29th or the 30th day 
of April, 1879, Hubbard agreed with the defendant that the pro- 
ceeds of the sale of said bonds should not be invested in other bonds 

of the United States, but that such proceeds should be ap- 
14 plied by the defendant to the payment of the notes of Hub- 
bard then held by the defendant, part of which were due and 
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part of which were to become due, and that proper allowances of 
interest by way of charge or rebate should be made in respect of 
said notes ; that thereupon the defendant applied said proceeds ac- 
cording to said agreement, and that the surplus of said proceeds 
over and above the amount of all said notes, with allowance of in- 
terest as aforesaid, was $175.85; that on the 16th day of May, 1879, 
the defendant paid sum of $175.85 to Hubbard, and on the 19th 
day of May, 1879, Hubbard paid the same amount to the plaintiff, 
and that the plaintiff afterwards had knowledge of all -he facts 
hereinbefore stated, and, having knowledge of the same, ratified and 
confirmed the said contracts, dealings, and transactions between 
Hubbard and the defendant. 

The court holds as matter of law as follows: 

1. That the evidence offered by the defendant to prove proceed- 
ings in insolvency against Appleton Hubbard is irrelevant and in- 
admissible. 

2. That the above findings of fact may lawfully be made from 
the evidence admitted and considered. 

3. That on the above findings of fact there should be judgment 
for the defendant for costs. oe 


G. M. CARPENTER, J. 


15 Evidence Given at the Trial. 


Deposition of the plaintiff, Mr. James S. P. Hathaway, read by Mr. 
Cobb. 


Mr. AppLeton Hupparp (sworn). 
Direct examination by Mr. L. D. Norris: 


Int. 1. Your full name is Mr. Appleton Hubbard ? 

Ans. Yes, sir. 

Int. 2. You reside at Old Cambridge? 

Ans. Yes, sir. 

Int. 3. How long have you lived there? 

Ans. ‘Twenty-three years. 

Int. 4. Twenty-three years ? 

Ans. I think so. 

Int. 5. Did you know Gilbert Hathaway in his lifetime? 

Ans. Yes, sir. 

Int. 6. What, if-any, relation was he to you or your wife? 

Ans. He was a cousin of my wife. 

Int. 7. Had you for:nerly known Gilbert Hathaway when he lived 
Massachusetts ? 

Ans. Yes, sir. 

Int. 8. Where had you known him ? 

Ans. In New Bedford. 

Int. 9. Do you know the defendant here in this case, the bank? 
Ans. Yes, sir. 

Int. 10. Who is Mr. Bullard who sits here now? 
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Ans. He is the cashier of the bank. 
16 Int. 11. Of the defendant bank ? 
Ans. Yes, sir. 
Int. 12. How long has he been cashier? 
Ans. I don’t know. 
Int. 13. How long have you known him to be cashier? | 
Ans. Ten or fifteen years I should think. 
Int. 14. He was cashier of the bank in 1865, was he not? 


(Mr. Hammonp:) We admit that he has been cashier of the bank 
since 1561. 

(Witness:) He has been cashier since 1861. 

Int. 15. Prior to January, 1868, did you and Mr. Gilbert Hatha- 
way have a business arrangement with Mr. Bullard as the cashier 
of the defendant touching certain bonds? If you did, state what the 
urrangement was. 

Ans. We went to the bank together; saw Mr. Bullard and talked 
the matter over about the bonds. Mr. Hathaway told Mr. Bullard 
that I was going to have those bonds for security for my notes. 

Int. 16. Did you have some correspondence with Mr. Gilbert 
Hathaway, the examination of which will refresh your recollection 
as to what transpired between you and Mr. Hathaway and the bank? 

Ans. Mr. Hathaway and I went to the bank together and Mr. 
Hathaway talked with Mr. Bullard, | think it was, to let him 
have the bonds as security for my money—as collateral for my 

money. 
17 Int. 17. What was done after that time in pursuance of the 
understanding you had?’ 

Ans. Mr. Hathaway said to Mr. Bullard that I should get the 
money there and give a bond as collateral for the money, and I did 
so; after I got the money I left the bond there as security for the 
note. 

Int. 18. Now, that continued for how long a time? 

Ans. I think it was ten years. . 

Int. 19. I will show you a letter purporting to be signed by Mr. 
Gilbert Hathaway, dated January Ist, 1868; a letter addressed to 
you (hands witness letter). Is that in Gilbert Hathaway’s handwrit- 
ing? 

Ans. Yes, sir. 

Int. 2U. Did you receive it ? 

Ans. Yes, sir. 
© Int. 21. Will you read it over to refresh your recollection? (Wit- 
ness reads letter.) Now, having read this letter, what occurred in 
relation to the exchange of bonds referred to in that letter ? 

Ans. ‘They were changed from 7-30 to 5-20. 

Int. 22. [will putthisquestion. The letter contains this statement— 
it is addressed to “ Dearest Cousin Anna and husband:” “1 would 
like to know from Appleton Hubbard if the so called 7-30 bonds 

were all duly exchanged for 5-20 bonds, as I talked with the 
18 cashier of the bank.” Now I ask the witness, his memory 
being refreshed by this letter, if that actually transpired ? 
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(Court :) If what transpired ? 
Ans. The interview between himself and Mr. Hathaway as to the 


change from 7-30 to 5-20 prior to the date of this letter ? 


Ans. It took place. 


(Letter — Gilbert Hathaway to Appleton Hubbard, dated Jan. Ist, 
1868, put in evidence and marked Exh. “A,” M. E. C.) 


Int. 23. Referring to this interview which you say took place be- 
tween yourself, Gilbert Hathaway, and Mr. Bullard as to changing 
these 7-30 to 5-20, can you fix the date without the aid of that letter 
that I showed you—froth your independent recollection ? 

Ans. No, sir; I cannot. 

Int. 24. Looking at the letter bearing date of Jan. Ist, 1868, how 
near can you fix the date as prior to that time—how shortly prior 
to that date ? 

Ans. I think it was before ’68. 

Int. 25. Before; but the precise time you can’t fix 

Ans. No, sir. 

Int. 26. Now, prior to the change of 7-30 to 5-20, how did you con- 
duct your business with the bank, using these as collateral ? 

Aus. When I wanted any money [ went to Mr. Bullard. There 
were bonds deposited there, and I signed the note and drew the 

money. 
19 Int. 27. Now, after the 7-30 were e changed to 5-20, was there 
any ianen in this manner of doing business or did it con- 
tinue as it was before? 

Ans. It continued until I requested them to make another change. 

Int. 28. I show you Exh. 9, attached to Mr. Hathaway’s deposi- 
tion, and ask you whether that was the form of the note that you 
always used in doing your business with the bank ? 

Ans. I think it was. 

Int. 29. It was a printed blank filled in for the different amounts 
and dates? 

Ans. Yes, sir. 

Int. 30. (Showing blank.) Like this? 

Ans. Yes, sir. 

Int. 31. That formal note was used for all your renewals as well 
as your original notes ? 

Ans. I think it was. 

Int. 32. I show vou some letters written by you or purporting to 
be written by you, attached to Mr. Hathaway’s deposition, marked 
Exhibits 1 to 9; look at them and see if they are your genuine let- 
ters and if you wrote and sent them. 

Ans. (After examining letters.) I will swear that those are mine, 
all of them. 

Int. 33. You have examined them once before, have you not, when 


t 


you testified in the former trial ? 


Ans. Yes, sir. 
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20 Int. 34. In the letter of Jan. 10th, ’74, occurs this siate- 

ment: “ My cashier sold the Jan. coupons, returning to mo 
333.00, after taking out 150,due me on amount sent you last, making 
183, your due now, for which I send my check, as the cashier says 
you can use as well as his.” What have you to say as to that being 
a fact or not—as to what the cashier told you? 

Ans. It is a fact. 

Int. 35. He did so tell you? 

Ans. Yes, sir. 

Int. 36. His letters refer to the transmission of coupon interest 
from time to time apparently ; what have you to say as to sending 
coupon interest on these bonds from the time you took them prior 
to 1868 until the time they were disposed of ? 

Ans. It was my custom to go down tothe bank and get my money 
and for Mr. Bullard to send the coupon for me; that is the way we 
did business. 

Int. 37. With Mr. Hathaway the elder as well as the younger ? 

Ans. Yes, sir. 

Int. 38. Was that with the knowledge of Mr. Bullard, the cashier, 
that you were so making the disposition of them? 

Ans. Yes, sir. 

Int. 39. Those letters state that certain sums of money were sent ; 
that is no evidence of the fact. I now ask you if it was true that 

you did send those sums of money ? 
21 Ans. Yes, sir; I did. 

Int. 40. In the letter which you have identified as having 
been written by you under date of the 16th of April, 1879, you 
write this to Mr. Hathaway: “The cashier sent for me to come to 
see him yesterday ; he wished to know about the bonds and thought 
they ought to be changed. I told him I expected to hear from you 
in a few days.” Is that true? , 

Ans. That is true. 

Int. 41. Whether that is the first information that you had that 
the 5-20 had been called in. Had you known it before that time? 
Ans. I had heard talk about it: I had not known it for a fact. 

Int. 42. In the exhibit of April 30th, 1879, in that letter you write 
this: “After receiving your letter I went to-the bank and requested 
them to change those bonds to 4 — Did that occur ? 

Ans. It did. 

Int. 43. State generally about the interview that you had with 
Mr. Bullard about changing those 4 7 

Ans. Mr. Hathaway wanted to have those bonds changed. 

Int. 44. Do you remember when you gave this order from Mr. 
Hathaway to change the bonds what Mr. Bullard told you to do: 
what did he Say ; did he Say he would sell or that he would not ex- 

change or what? 
22 Ans. He gave me to understand that he would, and asked me 
tc come down Tuesday, I think it was, as the directors were 
going to have a meeting, and I went down at that time and saw Mr. 
Bullard. Mr. Bullard told me that Mr. Tilton was in the rear office 
and wan ed to see me. 
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Int. 45. Mr. Tilton was the president of the bank ? 

Aus. Yes, sir: | wentin and saw Mr. Tilton and talked the mat- 
ter over. They had a long story of it, and said they would not 
exchange them or sell them; that I did not owe the bank anything 
and the bank did not owe me anything except what was in Mr. 
Bullard’s hands, and if I would go to Mr. Bullard I could have 
them. I told him I did not know what Mr. Hathaway would say 
to that. He said it was for my interest to have them sold; that it 
only net me 4 % and he was charging me 6 %. 

Int. 46. State what he said about mutually owing each other. 

Ans. He said it was no interest for me to have them sold, as they 
would only net me 4% then and they would charge me 6 % for 
money they let me have; they did not owe me anything and I did 
not owe them anything; that what they owed me was in Mr. Bul- 
lard’s hands, and that he would pay it over to me. 

Int. 47. You said something else about what you said to Mr. Til- 
ton about Mr. Hathaway ? 

Ans. I said I did not know what Mr. Hathaway would say about 

it. -? 
25 Int. 48. (Showing witness notes.) Look at those notes. 
Ans. Those notes were signed by me. 

Int. 49. Those are the notes that were surrendered to you by the 
bank ? 

Ans. Yes, sir. 

Int. 50. When, if you know? 

Ans. I could not give you the date. 

Int. 51. Whether it was prior to the 17th day of May, 1879, that 
being the day that vou received the money. 

Ans. Soon after that time. 

Int. 52. At the time you got the check for $175.25 you had before 
that had the notes, as | understand it ? 

Ans. Yes, sir. 


(Notes put in evidence together and marked Exh. “ 6,” M. E. C.) 


Int. 53. IT show you letter of date Jan. 15th, 1872, purporting to 
be signed by yourself, and addressed to Mr. Hathaway. Having 
read the letter I have shown you, which is marked as an additional 
exhibit, state what transpired between you and Mr. Bullard in de- 
tall. 

Ans. I asked him for his checks to send to Mr. Hathaway; so I 
sent a check the same as I did to his father. 

Int. 54. What, if any, advice did Mr. Bullard give you about the 
safety t 

Ans. He said it would be safer to have the check. 

Int. 55. Well, it would be safer to send a check than what? 

Ans. Than to send the money. 

Int. 56. That, you say, was the advice of the cashier to 
24 you? 
Ans. Yes, sir. 


(Letter put in evidence and marked Exh. “©,” M. E. C.) 
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Int. 57. Can you state when these notes were first sent to Mr. 
Hathaway, if they were ever sent to him ? 

Ans. What notes—those (pointing to the twenty-five notes) ? 

(COUNSEL :) Yes, sir. 

Ans. I could not say whether I sent them to him or not. 

Int. 58. Do you remember having an interview with me in the 
month of June, ’79, at your place of business in Cambridge? 

Ans. Yes, sir. 

Int. 59. At that time you showed me the notes? 

Ans. I don’t know whether I gave him the notes or not. 

Int. 60. What is your best recollection as to the time you sent the 
notes to Mr. Hathaway, if you sent them, as to the time when I saw 
vou at Old Cambridge? 

Ans. I don’t say whether I sent them to him or gave them to you 
or not. I don’t remember. 

Int. 61. State whether the notes were there, and whether they 
were showed to me. 


(Objected to by Mr. Hammond.) 


Int. 62. State what transpired between us as to the notes, if any- 
thing did. 


(Objected to by Mr. Hammond and question excluded by the 
court.) 


Int. 63. Whether the notes were present at the interview 
you had with me in Old Cambridge in June, ’79. 
Ans. I could not say whether they were or not; I can’t remem- 
ber. 

Int. 64. Whether vou sent to Mr. Hathaway the amount which 
Mr. Bullard paid you on or about the 17th of May, 1879. 

Ans. Yes, sir. 

Int. 65. You did ? 

Ans. Yes, sir. 

Int. 66. How much was it? 

(Mr. Hammonb:) We have the original check here. 

Int. 67. Do you know how much it was? 

Ans. I don’t remember. 

Int. 68. (Showing witness letter.) Can you look at that letter and 
refresh your memory ? 

(Mr. Hammond objects to the question on the ground that he has 
the check. Court allows the question, saying that it is competent 
for him to testify, if he can.) 

Ans. $175.89. 

Int. 69. Was that the letter that you sent it in? 
Ans. I think so. 

Int. 70. Don’t you know about it ? 

Ans. Yes, sir; that is the one. 


(Letter put in evidence and marked Exh. “ D,” M. E. C.) 
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(Mr. Norris:) There are two letters admitted in evidence by agree- 

ment between the counsel—a letter from James 8S. P. Hathaway, by 

his wife, dated May 9th, 1879, to the cashier of the First Na- 

26 tional Bank of Cambridge, Massachusetts, and the reply of 
the cashier, W. E. Bullard, May 14th, 1879. 


(Copies of the letters are put in evidence and marked Exhibits 
“KE” and “F,” M. E. C.) 


Cross-examination by Mr. Jonn W. HAamMmMonp: 


X Int. 71. What was your business? 

Ans. Wood and coal. 

X Int. 72. You hada wharfin Cambridge and were a retail dealer 
in wood and coal, were you not? 

Ans. I was. 

X Int. 78. When did you begin that business ? 

Ans. I think it was in "65. 

X Int. 74. And you continued it until you failed in 1879, did you 
not? — 

Ans. I think so; yes. 

X Int. 75. What capital had you when you began ? 

Ans. I had those bonds of Mr. Hathaway’s. 

X Int. 76. To what amount? 

Ans. Ten or twelve thousand dollars. 

X Int. 77. Do you remember which it was? 

Aus. I think some of the time I had $12,000 in there; but I am 
not sure about that. I know I had ten the last part of the time. 

X Int. 78. Did you ever return any to him that you had? 

Ans. That I ever had of his? 

X Int. 79. That you had of him. Did you ever return any to 

him ? 
27 Ans. I had $30,000 worth of his left at my house——Y{in- 
terrupted). 

X Int. 80. I don’t mean those. I mean what you used as capital ? 

Ans. No, sir. 

X Int. 81. You never returned a bond to him that he let you 
have as capital ? 

Ans. I don’t remember that I did. 

X Int. 82. You never returned a bond to him that you ever bor- 
rowed money on? 

Ans. No, sir. 

X Int. 83. Was there anything in writing signed by you at the 
time you received these bonds from him in ’65? 

Ans. No, sir; I don’t think there was; | don’t remember. 

X Int. 84. Where were you when they were delivered to you’ 

Ans. I think I was at my house, but I.don’t remember. I[ am 
not sure. 3 

X Int. 85. In Cambridge? 

Ans. Yes, sir. 

X Int. 86. By whom were they delivered to you? 

Ans. Gilbert Hathaway. 
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X Int. 87. Do you remember the conversation between you and 
him at the time? 

Ans. Yes, sir. 

X Int. 88. Did you have any conversation with him about them 
afterwards ? 

Ans. About the bonds? 
28 X Int. 89. Yes. 
Ans. Yes, sir. 

X Int. 90. What was the first transaction that you had with the 
First National Bank of Cambridge about these bonds that you re- 
member ? 

Ans. In ’65, I think. 

X Int. 91. That is the time, but what was the transaction ? 

Ans. The transaction was that I should leave those bonds for 
collateral security and draw my money as I wanted it. 

X Int. 92. That was the transaction between you and the bank? 

Ans. Yes, sir. 

X Int. 93. That you were to leave those bonds there as collateral 
security for your notes and draw money on them ? 

Ans. Yes, sir. 

X Int. 94. That was the agreement between you and the bank? 

Ans. Yes, sir. 

X Int. 95. Did you leave them all there at once ‘ 

Ans. I am not certain about that. 

X Int. 96. Don’t you know you did not? 

Ans. No, sir. 

X Int: 97. Don’t you remember that the first loan that you re- 
ceived from the bank was the loan made Oct. 16th, 1865, of $5,500. 
Don’t you remember that ? 

Ans. It may be so, but I don’t remember it. 

X Int. 98. Don’t you remember the first loan that you got from 

the bank—the amount of it? 
29 Ans. No, sir; I do not. 
X Int. 99. Would you be likely to deposit $10,000 in bonds 
to secure a note for only $5,500—a United States bond ? 

Ans. I would be very likeiy to put them in the bank and let them 
lie there. They would be safer there than in my house. 

X Int. 100. Well, did you do it? 

Ans. I don’t know as I did; I don’t remember. 

X Int. 101. Let me see if I can refresh your recollection. Don’t 
you remember that from time to time, as you gave an: additional 
note to the bank, that you left a bond there for collateral ? 

Ans. Perhaps I did; I don’t know. 

X Int. 102. You don’t know whether you did or not? 

Ans. No, sir. 

X Int. 103. When did you first go to the bank with Gilbert 
Hathaway? You have been read here a letter dated in 1868 

(interrupted). 

Ans. It was previous to 67; I think it was. 

X Int. 104. You were shown a letter dated Jan. 1st, 1868. 
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when do you say—refreshing your memory by that letter—it was 
that you and Gilbert Hathaway first went to the bank? 

Ans. I can’t say whether it was 1867 or ’68, but it was previous 
to 68. 

X Int. 105. But you don’t remember whether it was ‘67 or ‘68? 

Ans. No, sir. 
30 X Int. 106. Was it one of those years ? 
Ans. Yes, sir; *67, I think. 

X Int. 107. What part of ’67? 

Ans. The latter part; I don’t remember about that. 

X Int. 108. That was the time in ’67 that you say that you and 
Mr. Hathaway went to the bank and had a talk with the cashier 
about these bonds? 

Ans. Yes, sir. 

X Int. 109. And that was the first time you and Gilber> Hatha- 
way had been to that bank, was it not? 

Ans. I don’t know; I think that was the first time. 

X Int. 110. You think that is the first time ? 

Ans. Yes, sir; I think it is. 

X Int. 111. Then you had been having your notes discounted at 
the bank on these bonds from October, 1865, up to that time that 
you and Mr. Hathaway went to the bank, had you not, and that 
was, you think, in 1867” 

Ans. Yes, sir. 

X Int. 112. Had you said anything to the bank before you went 
there with Mr. Hathaway about where you got those bonds? 

Ans. I don’t remember whether I[ had or not. 

X Int. 113. You don’t remember whether you did or not? 

Ans. No. 

X int. 114. Don’t you know you did not? 

Ans. No, sir. 

X Int. 115. You don’t know? 
ol Ans. No, sir; I think we had two interviews. 

X Int. 116. You continued your discounting with the bank 
up to the spring of ’79, did you not? 

Ans. Yes, sir; I think so. 

X Int. 117. What time in the spring of ’79 was it that you became 
satisfied that you could not go on? 

Ans. That was a matter of uncertainty; I did not know whether 
I could get assistance from Mr. Hathaway or not. 

X Int. 118. For some time prior to the spring of ’79 the whole 
amount of the bonds were pledged as collateral for your notes and 
had been for several years prior to that, had they not? 

Ans. I don’t know that they. were all covered for years. 

X Int. 119. Well, for two or three years ? 

Ans. I don’t think they were. | 

X Int. 120. Don’t you know that you had a line of discount, just 
about $10,000, secured by those bonds for a year or two up to the 
spring of ’79 and that you could not raise any more money on them 
out of the bank? 

Aus. I knew they were pretty well covered by that time. 
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X Int. 121. And had been. On the 16th of April, ’79, you wrote 
to Mr. Hathaway in these words: “ Yours of the 14th is received 
with post-oftice order enclosed, which I return. Many thanks to you, 
as it does seem to mel! can explain satisfactorily to you and save ex- 
penses of my going out there.” In that you referred to a postal 

order which Mr. Hathaway, the plaintiff, had sent to you a 
2 few days prior to this to pay the expenses of your going out 
there to consult with him about your affairs, did you not? 


(Objected to by Mr. Norris; question admitted by the court.) 


Ans. I think that is so. 

X Int. 122. Now, how did he come tosend you that postal order 
what had you said to him that led him to send that postal order to 
you? | 
Ans. I was embarrassed ; I don’t know anything particular I said 
to him. 

X Int. 123. You had written to him that you were embarrassed, 
had you? 

Ans. Probably I had ; I don’t remember. 

X Int. 124. What was he sending to you a postal order for your 
expenses to go out there for? 

Ans. Perhaps he wanted to make arrangements with me to let me 
have more money to go on with. 

X Int. 125. Don’t you remember what, as you understood him, he 
wanted you to go out there for at his own expense; don’t you re- 
member about that ? 

Ans. I know he sent me some money and [ sent it back to him ; 
I returned it. 

X Int. 126. What for? 

Ans. I did not want to go. 

X Int. 127. What did he want you to go out there for ? 

Ans. I don’t know but what he intended to let me have money to 

go on with. : 
33 X Int. 128. Don’t you know what he wanted you to go out 
there for? | 

Ans. No more than that. 

X Int. 129. Don’t you know what you thought he wanted you to 


Ans. To see how my matters stood, [ suppose. 
X Int.130. Why did he send at that time to see how your matters 
stood ? 

Ans. I don’t know about that. 

X Int. 131. He knew you were embarrassed ? 

Ans. I suppose he did. 

X Int. 182. He had asked you the fall before to return him those 
bonds by a letter which has been shown here ? 

Ans. I don’t remember about that. 

X Int. 153. Let me read a letter just before that to you (reading 
from letter, Exh. 6). The letter is dated July 11th, 1878. Yousay, 
‘Yours of the 5rd is at hand,” and you say, “If I interpret it cor- 
rectly, it is a formal demand for the bonds which you desire me to 
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return to you as executor of the will of Gilbert Hathaway.” That 

letter was written by you in ’78. Do you remember it? 

Ans. I remember it if I wrote the letter. 

X Int. 154. You promise in that letter to return the bonds to him 
as fast as you can. Had you returned a single bond to him? 

Ans. No, sir. 

X Int. 1385. Had you given him any reason why you could not? 

Ans. I don’t know whether I had or not. 
o4 X Int. 186. What was the reason that you did not? 
Ans. That I can’t say. 

X Int. 137. You won’t say that, will you? Why did you not 
return one of those bonds to him? Can’t you answer that question ? 

Ans. I don’t know; perhaps it was so I couldn't. 

X Int. 138. From the time you wrote that letter in July, 78, up 
to the present time, had you itin your power to send to him asingle 
one of those bonds that he sent you? 

Ans. I don’t know whether that is so or not. 

X Int. 189. You agreed to send them if you could? 

Ans. I don’t remember that; you say I did. 

X Int. 140. (Showing witness letter.) Read that letter and see if 
it refreshes your recollection at all on this matter. . 

Ans. (After reading letter.) Yes, sir; I wrote that letter. 

X Int. 141. Now, will you answer me whether, when you wrote 
that letter, you intended to return the bonds to him as fast as you 
could ? 

Ans. Yes, sir. 

X Int. 142. Why did you not return one? 

Ans. I told you once that I didn’t know but what they were cov- 
ered. 

X Int. 148. Don’t you know that they were covered and that you 
could not get them ? 

Ans. Perhaps that was so. 

X Int. 144. Yes; that was so. Did you give any reason, orally 
or in writing, to Mr. Hathaway between July 11th, 1878, and 
July 1st, 1879, why you did not return the bonds to him? 

Ans. That I can’t answer, for I don’t remember. 

X Int. 145. Now, let me refresh your recollection. You stated 

that you informed him prior to his sending you the postal order 

that you were embarrassed, did you not? 

Ans. Yes, sir. 

X Int. 146. What did you write to him about that’? 

Ans. I don’t remember that I did write. 

X Int. 147. Why did you write to him about it at all? 

Ans. I wanted to. 

X Int. 148. What made you want to? 

Ans. I considered him my friend and it was right for me to write 

him. 

X Int. 142. Did you write to any other friends that way ? 

Ans. No, sir. 

X Int. 150. Why did he send the postal order for you to come vn? 

Ans. He wanted to see me, I suppose. 
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X Int. 151. Now, was it not this: That you had failed to return 
the bonds which he had asked for in July, 1878, and that he wanted 
to know from you the exact condition of your affairs, was that not 
it, to see whether he could ever get any of those bonds back from 
you ? 

Ans. He did not say what it was for. 

X Int. 152. Well, but don’t you know? 

Ans. He didn’t say what it was for, so I don’t know. 

X Int. 153. You have told all you remember about it? 
ob Ans. That is al! I know about it. 

X Int. 154. 1 will read now from Exh. 8: “ The fact is I 
wanted you to sign the paper I sent you first, you being much the 
largest creditor.” What paper did you send him? 

Ans. Read that once more. 

X Int. 155. You may read thatletter,sir. (Hands witness letter.) 
What paper did you send him? 

Ans. That was the discharge paper. 

X Int. 156. It was a discharge from all claim against you, was It ; 
that is what you wanted him to sign; was that 11? 

Ans. The discharge paper as far as what I owed him on the note. 

X Int. 157. Well, he was one of your creditors and you were in 
a position where you wanted your creditors to sign off, were you 
not ? 

Ans. Yes, sir. 

X Int. 158. How much were you to pay—sign off for nothing ? 

Ans. No, sir; he held a note againsi me. 

X Int. 159. No; but how much was he to receive for signing off ? 

Ans. I don’t know; I didn’t promise him anything. 

X Int. 160. This was a paper that you wanted him to sign first 
because he was the largest creditor; then you intended to go round 
and see the other creditors and get them to sign it? 

Ans. Yes, sir. 

X Int. 161. How much per cent. were they to receive ? 
Od Ans. I don’t know. 

X Int. 162. Did you ever fail before ? 

Ans. No, sir. 

X Int. 168. Have you ever failed since? 

Ans. No, sir. 

X Int. 164. Well, don’t you know what you were’ to pay your 
creditors the only time you ever offered them a compromise paper 
six years ago? | 

Ans. ! did not offer anything. 

X Int. 165. You did not offer anything on the papers? 

Ans. No, sir. 

X Int. 166. Then they were to sign off for nothing? 

Ans. Yes, sir. 

X Int. 167. (Reading from letter:) “I hope you wiil sign that 
paper and send it to me as soon as possible, as it may prevent prose- 
cution or anything of the kind, and you can depend I am true blue 
toward you.” What did you mean by “I am true blue toward you.” 
underlined ? : 
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Ans. I have always been a true friend to him as far as my ability 
would allow me to be. 

X Int.168. What did you mean by the use of that language? 
Did you not mean toconvey to him the idea that no matter whether 
he signed that paper or not that you would pay him if you could? 

Ans. [ felt so, anyway. 

X Int. 169. And that you intended to make a difference 
38 between him and the other creditors? 
Ans. No, sir. 

X Int. 170. Don’t you say so here (reading from letter): “ The 
other parties are all I care to get rid of, and will not consider myself 
any less legally or morally obligated to do all I can toward paying 
you in full, but must get rid of the others.” Don’t you mean by 
that language to convey to him the impression that while you in- 
tend to pay him in full you don’t intend to pay the others ? 

Ans. I did not intend to make any difference between the parties. 

X Int. 171. Very well, let it gothat way. Now, the 50th of April 
you write as follows: “ Yours with signed document came to hand 
all right "—that is, he did sign off? 

Ans. Y es, 

X Int. 172. (Reading on from letter ) “Tt has been presented to 
some of my ‘creditors who refuse to sign it; consequently my wheels 
are blocked.” The thing was up then? 

Ans. It seemed to be. 

X Int. 173. Your creditors had refused to compromise with you? 

Ans. No, sir. 

X Int. 174. They had refused ta sign that document, had they 
not ? 

Ans. I don’t remember whether they had or not. 

X Int. 175. See whether you ever did know whether they had or 
not? (Hands witness letter.) 

Ans. Perhaps they did at that time and did not afterwards. 

ou X Int. 176. I want to know whether they did at that time. 

They refused to sign that paper in April, 79, did they not? 
Whatever you wrote there was true, was it not? 

Ans. | presume it was. 

X Int. 177. Don’t you know? 

Ans. Don’t I say I presume it was? 

X Int. 178. In this letter of the 30th of April, 1879, you included 
this blank form of note—that note (handing note to witness) ? 

Ans. I sent one out to him; yes, sir. 

X Int. 179. (Showing witness paper.) And you also sent to him 
this statement of what the bonds brought? 

Ans. Yes, sir. 

X Int. 180. (Reading from ietter): “Should any one molest me 
the only way for me is to petition in bankruptcy, which my lawyer 
advised me to do at once.” ‘That is true that that was the only way 
for you to get along if anybody molested you at that time? 

Ans. I don’t know any better way. 

X Int. 181. How could you have ever paid those notes thi at were 
in the bank at the very time you were writing that letter 
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(Question is objected to by Mr. Norris as immaterial, and excluded 
by the court on the ground that it has been gone into before.) 


X Int. 182. (Handing witness check.) Is that the check that Mr 
sullard gave you when he handed you the notes? 
Ans. I presume it is; I don’t know whether it is or not. 
40 X Int. 183. You presume it 1s? 
Ans. Yes, sir. 
X Int. 184. That “ Paid to James S. P. Hathaway ”—that is your 
signature, “Addison Hubbard ?” 
Ans. Yes, sir. 


(Check dated May 15th, 1879, read by Mr. Hammond and put in 
evidence, marked “G,” M. E. C.) 


X Int. 185. Why did you get that check on New York ? 

Ans. Sometimes I gave him a check on New York and sometimes 
I did not. 

X Int. 186. This check is dated the 15th of May. Had you not 
had a communication with Mr. Hathaway between the 24th of April 
and the 15th of May? 

Ans. He had business in New York and was there very fre- 
quently. | 

X Int. 187. Did you not tell Mr. Bullard that Mr. Hathaway 
wanted a check on New York? 

Ans. Very likely I did. 

X Int. 188. You wrote to Mr. Hathaway on the 30th of April, ’79, 
that there was something in the bank for you to check out for him, 
and did he not reply that he wanted it by a check on New York ? 

Ans.- Very likely ; I don’t remember. 

X Int. 189. You told that to Mr. Bullard, and in consequence of 
that reply that check was given. ‘That is a fact, is it not? 

Ans. I presume so. 


4] (It is admitted by the counsel for the plaintiff that the 
pencil memorandum on Exh. “ D” was a memorandum of a 
letter that Mr. Hathaway sent to Mr. Hubbard.) 


X Int. 190. Mr. Hubbard, you did no business there after that, did 
you, of any amount? 

Ans. No, sir. 

X Int. 191. And you subsequently went into insolvency ? 

Ans. Yes, sir. 

X Int. 192. I should like to ask the witness this question: The 
first creditor here is Mr. James 8S. P. Hathaway, New Baltimore, 
Mich., $10,300; how did you get at that amount? 

Ans. | forget how much it was. 

X Int. 193. Can you tell how you got at it? 

Ans. No, sir. 

X Int. 194. Have you got any memorandum at home or anything 
home that will aid you in telling how you got at it? | 
Ans. No, sir; not that [ remember. I don’t think I have. 


me 
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X Int. 195. You were asked this question at the former trial, you 
remember, don’t you ? 

Ans. I don’t remember. 

X Int. 196. Have you made any attempt to see how you got at that 
amount? 

Ans. No, sir. 

X Int. 197. Will you, between now and to-morrow, see if you éan 
make up your mind how you got at that amount? 

Ans. If you would like to have me. 
42 X Int. 198. Did you not have on your books, or somewhere 
accessible to you, some statement or other that enables you to 
tell what you owed Mr, Hathaway pretty nearly? 

Ans. Very likely. 

X Int. 199. Well, where was it? 

Ans. Where is the book ? 

X Int. 200. Yes; where is the book ? 

Ans. I don’t know; perhaps I have got it in the house. 

X Int. 201. Did you look at any memorandum before you put that 
down, to make up your mind? 

Ans. Probably I did. 3 

X Int. 202. See if you can find it, will you, and bring it in? 

Ans. Yes, sir. | 

X Int. 208. Was that $10,300 the best vou could do at the time 
vou wrote it, that you owed Mr. Hathaway ? 

Ans. I don’t remember how that was. 

X Int. 204. These notes—twenty-five notes (Exh. “ B”)—upon one 
of them I see a memorandum, “A. H.’s notes surrendered.” Who 
made that? 

Ans. I don’t know. 

X Int. 205. You don’t know? 

Ans. No. 

X Int. 206. On every one of them your signature is erased. Who 
did that? 

Ans. That I can’t tell whether I done that myself or not. 
45 X Int. 207. You don’t know whether you did that or not? 
Ans. No, sir. 

X Int. 208. After you took those notes from the bank did you say 
anything more to the bank about this transaction ? 

Ans. | don’t know whether I did or not. I don’t remember 
whether I went there afterwards or not. 

X Int. 209. Have you produced here all the letters that you re- 
ceived from the plaintiff that you can now find, say, covering the 
time from the Ist of July, 1878, to the Ist of July, 1880? 

Ans. I can’t savy whether I have or not; we have family letters, 
of course, that have nothing to do with this case. 

X Int. 210. Nothing that alludes to these bonds ? 

Ans. No, sir. 

X Int. 211. You have produced all the letters that you have that 
relate to these bonds from him ? 

Ans. Yes, sir. 
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X Int. 212. Mr. Hubbard, when you received those bonds from 
Mr. Hathaway, the elder, did any papers pass between you and him ? 

Ans. I think | gave him a receipt for them. 

X Int. 218. Are you certain ? 

Ans. I think I did, sir. 

X Int. 214. I find here a check from Mr. Bullard to Gilbert Hatha- 
way, dated March 9th, 1863, for $1,951.17. Did you send that check 
to Mr. Hathaway? 

Ans. Il have no doubt that I did. 
44 X Int. 215. What for? 


Ans. Money that he asked me to send to him, I suppose 
(Check put in evidence and marked Exh. “ L,” M. E. C.) 


X Int. 216. I find here a check of May 17th, 1870, payable to 
Gilbert Hathaway, signed by Mr. Bullard. Did you send that to Mr. 
Hathaway? 

Ans. I think so. 

X Int. 217. What is that for? 

Ans. That is money that was sent for, I think. 


(Check put in evidence and marked Exh. “ M,” M. EK. C.) 


X Int. 218. I find another — for $1,500, dated March 3lst, 
1871, signed by Mr. Bullard, payable to the order of Gilbert Hatha- 
way. Did you send that to Mr. Hathaway ? 

Ans. I think so. 

X Int. 219. For what? 

Ans. He asked me to send it to him, I suppose. 

(Check put in evidence and marked Exh. “ N,” M. E. C.) 


X Int. 220. Another check I find payable to the order of J. S. P. 
Hathaway, signed by Mr. Bullard, dated Jan. 21st, ’73, for $1,500. 
Will you see w hether you sent that to the plaintiff‘ ? 

Ans. I think I did. 

X Int. 22). What for‘ 

Ans. Money that he ed me to send him, I think. 


(Check put in evidence and marked Exh. “O,” M. E. C.) 


X Int. 222. Why should you send that money to him? 
45 Ans. I had bonds of his, and he asked ine to send it and [ 
_— it. 


X Int. 223. You sent that on account of the bonds? 

Ans. I gave bonds as security for it, [ think. I gave him a bond 
for the collateral. The bonds in the bank were for the collateral. 

X Int. 224. And this money was paid by you to him on account 
of those bonds ? 

Ans. No, sir; the bonds were there as collateral. He asked me 
to send him this money and I sent it to him. 

X Int. 225. The bonds were where as collateral ? 

Ans. In the First National Bank. 
& Int. 226. And, being there as collateral, you sent that money to 
11m % 
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Ans. Yes, sir. 

X Int. 227. Have you got any letters from the plaintiff or from 
Gilbert Hathaway in which he requested you to send this money at 
these various times? 

Ans. I don’t know. 

X Int. 228. Have you searched to see? 

Ans. No, sir. 

X Int. 229. Did you take any receipts from him when you sent 
him the money ? 

Ans. I don’t know whether he gave me receipts when he came 
on or not. He wrote back to me that he had received it all right. 

X Int. 230. He did write back to you that he had received it? 
46 Ans. I think he did. 
X Int. 231. Have you got those letters ? 

Ans. I don’t know whether I have or not. 

X Int. 232. That makes, if I figure it up right, two notes of $1,500 ; 
that is $3,000; one draft of $1, 000 : that makes $4,000, and a draft 
of $1,951.17, making in the neighborhood of about $6,000. You 
sent that money to him, as you state, because the bonds were in the 
First National Bank ? 

Ans. I left a bond in the bank for the amount. 

X Int. 233. Why did you not keep on sending money in the same 
way to him? 

Ans. He did not ask for it. 

X Int. 234. Whenever he asked you for money on account of 
those bonds you sent it to him ? 

Ans. Yes, sir. 

X Int. 235. Did the plaintiff, James S. P. Hathaway, let you have 
any money after his father died ? 

Ans. I don’t remember whether he did or not. 

X Int. 236. You don’t remember that ? 

Ans. No, sir. 

X Int. 237. Whether he did or not? 

Ans. No, sir. 

X Int. 238. Did you give the plaintiff any note or obligation of 
any kind whatever after his father died ” 

Ans. Yes, sir; I think I gave a note after his father died. 

X Int. 239. You think you gave one after he died ? 
47 Ans. Yes, sir. 
X Int. 240. What for? 

Ans. It was a settlement, I think, between us. 

X Int. 241. What was it to settle? 

Ans. I have forgotten about that. It was a matter that had been 
running for some time. 

X Int. 242. What was it? 

Ans. Money passing each way, I suppose, as near as I can re- 
mem ber. 

X Int. 243. Do you remember the items of settlement ? 

Ans. No, sir. 

X Int. 244. Did you keep any memorandum of the settlement? 


Ans. I don’t know whether I did or not. 
4—223 
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X Int. 245. Don’t you remember a single item of the settlement ? 

Ans. No, sir. 

X Int. 246. Can’t you recall a single item of the settlement ? 

Ans. No, sir. 

X Int. 247. Can’t you recall what the general characteristics of 
the settlement were—what were the general things to be settled ? 

Ans. I think it was for money that had been passing back and 
forward. 

X Int. 248. From whom ? 

Ans. Mr. Hathaway. 

X Int. 249. The young man, the plaintiff? 

Ans. I was thinking of the old gentleman. 
48 X Int. 250. Well, I asked you if you ever received any 
money from the plaintiff since his father died, and you said 

no? 

Ans. I don’t know as I did. Did I say no? 

X Int. 251. Yes, you did. Do you want to change that ? 

Ans. I don’t remember as I have, but still I won’t swear I have 


not. 

X Int. 252. Will you swear that the old gentleman sent you any 
money after he left you these bonds until he died—the father ? 

Ans. There were transactions between him and me all the time. 

X Int. 258. What were they? 

Ans. He was letting me have money and I was letting him have 
money. I was sending him money and he was letting me have 
money. , 

X Int. 254. Did he let you have any inoney after he let you have 
these bonds in ’65 until he died ? 

Ans. The old gentleman ? 

X Int. 255. Yes. 

Ans. I think he did. 

X Int. 256. How much ? 

Ans. I can’t tell you. 

X IJnt. 257. How did he send it ? 

Ans. He used to come to my house frequently. 

X Int. 258. How many times was he at your house in all ? 

Ans. Perhaps he came there six times in the year. 

X Int. 259. Did you not swear at the last trial that he was 

there only twice from the time he left the bonds until he 
49 died ? 
Ans. No, sir. 

X Int. 260. Did you keep an account of the money that he 
sent you? 

Ans. Me? 

X Int. 261. You. 

Ans. I had a memorandum of it. 

X Int. 262. Where is that memorandum ? 

Ans. I don’t know where it is now. 

X Int. 263. What was it on, on your books of your business ? 

Ans. No, sir; I think not; it might have been; I am not certain. 

X Int. 264. Did you give him any notes when he sent for money ? 


oe 
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Ans. I would send him money and he would send me back a re- 
ceipt for it that he had received it. 

X Int. 265. Have you got any memorandum now of those 
amounts ? | 

Ans. I don’t know that I have. 

X Int. 266. In 1877 you and the plaintiff had a full settlement, as 
I understvod you, of everything between you and the estate of his 
father ; is that so? 

Ans. We had a partial settlement. 

X Int. 267. You stated it was a settlement in full; now you want 
to call it a partial settlement ? 

Ans. I am not certain about that—whether it was in full or par- 
tial. 

X Int. 268. You don’t know whether it was in full or partial ? 

Ans. No, sir. 
50 X Int. 269. In your bankruptcy proceedings in 1877 Mr. 
Hathaway proved a claim against your estate in these words: 
“ Appleton Hubbard to James 8S. P. Hathaway, to money loaned, 
$6,244.37.” Did he loan you any money dh April Ist, 1877? 

Ans. I don’t know whether he did or not. 

X Int. 270. Have you not stated to me here before that he did not 
lend you any money after his father died ? 

Ans. No, sir; I don’t think I did. 

X Int. 271. I don’t understand you. 

Ans. I don’t remember. 

X Int. 272. Don’t you remember my putting to you within ten 
minutes this question: “ Did the plaintiff lend you any money after 
his father died?” Don’t you remember answering that question ? 
Ans. You say that I did. 

X Int. 278. Do you remember my asking that question ? 

Ans. I don’t know whether you did or not. 

X Int. 274. Do you mean to say that you don’t remember whether 
asked the question or not ? 

Ans. No, sir. 

X Int. 275. Well, I will ask it now. 

Ans. All right. 

X Int. 276. Did the plaintiff lend you any money after his father 
died ? 

Ans. I can’t tell you whether he did or not. 

X Int. 277. Can’t you tell me whether that claim of $6,244.57 
5] which was proved against your estate, the largest creditor, the 
only time vou ever went into insolvency, six years ago—cau't 

you tell whether that was true or not? 

Ans. That note was given for money due Mr. Hathaway at that 
time. 

X Int. 278. Was it a note? 

Ans. Yes, sir; I think so. 

X Int. 279. Do you remember giving the note? 

Ans. I think I did, sir. 

X Int. 280. Well, what was it for ? 

Ans. It was in settlement of previous transactions. 


— 
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X Int. 281. Did you give him a note on the Ist of April, 1877? 

Ans. I don’t know whether I did or not. | 

X Int. 282. That is what it says here—‘ money loaned.” You 
don’t know whether that covers any money that the plaintiff let you 
have after his father died or not? 

Ans. I think it does not. 

X Int. 283. And he had not loaned you any money ? 


(No answer.) 


X Int. 284. Did you send him any money after his father died 
except this check which I have put in here; do you remember? 

Ans. No, sir; I don’t remember. 

X Int. 285. Now, isn’t this the fact, Mr. Hubbard, that the only 
thing that you owed the plaintiff for was the old claim that you 
owed his father ? 

Ans. I think not. 
52 X Int. 286. Do you think that you owed him anything 
else? : 

Ans. I don’t remember whether I did or not. 

X Int. 287. Is it not a fact that the old claim that you owed the 
father included the value of these bonds? 

Ans. No, sir. 

X Int. 288. Why .was that money sent, then, to the old gentleman 
which I have shown here by these drafts ? 

Ans. When he asked me for money I sent it. 

X Int. 289. And you gave to me as the reason why you sent him 
the money when he asked for it because the bonds were in the 
bank? 

Ans. I told you I left the bonds in the bank for collateral. 

X Int. 200. Why was the fact that the bonds were in the bank as 
collateral for the notes—what had that to do with your sending him 
money ? 

Ans. I sent the money. I went to Mr. Bullard, got the bonds, and 
drew a check and sent it on. 

X Int. 291. Do you mean to say that you got the bonds or got a 
check ? 

Ans. I got a check and sent it to Mr. Hathaway. 

X Int. 292. You went to Mr. Bullard and got a check. What 
had the fact that the bonds were in the bank as collateral for your 
notes to do with the fact that you sent those drafts to him? 

Ans. No further than he sent for the money and I went to the 

bank and got the money, left the bond for security, and 
Do sent the money out to him. 
X Int. 293. Do you remember some time after you under- 
stood this bank was sued that I went to you and tried to have a 
talk with you? 

Ans. No, sir. 

X Int. 294. You don’t remember ? 

Ans. No, sir. 

X Int. 295. Don’t vou remember that you told me in substance 
that when you got into court I would hear your story, not before? 
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Ans. [ think very likely I told you that; I don’t remember. 

X Int. 296. Did you decline to tell me anything else ? 

Ans. I think very likely that is true. 

X Int.. 297. Did you ever borrow $6,000 of the plaintiff in your 
life? 

Ans. If I did not of him I did of his father. 

X Int. 298. Did you of the plaintiff? 

Ans. I don’t know but what | did. 

X Int. 299. Will you swear you ever borrowed a dollar of the 
plaintiff in your life? 

Ans. No, sir; I won’t swear to that. 

X Int. 300. Did you ever borrow a dollar of Gilbert Hathaway 
outside of these bonds? 

Ans. Yes, sir; and he let me have money. 

X Int. 801. When? 

Ans. A great many times. 
54° X Int. 302. That won’t answer; when ? 
Ans. From time to time when he came to my house. 

X Int. 303. When ? a 

Ans. I have not got the dates. 

X Int. 804. Did you keep any accounts ? 

Ans. I think I kept a piece of paper as a memorandum. 

X Int. 305. Did you give him notes ? 

Ans. Yes, sir. 

X Int. 306. When he lent you money ? 

Ans. Yes, sir. 

X Int. 307. Did vou get them back ? 

Ans. I don’t know. 

X Int. 308. Did you ever pledge any other bonds to anybody 
that you got from Mr. Hathaway ? 

Ans. Any other bonds or any other bank, or what ? 

X Int. 309. Certain bonds were placed in the bank which you 
say you received from Mr. Hathaway. Did you ever pledge any- 
where any other bonds that you got from Mr. Hathaway ? 

Ans. No,sir; I don’t remember as I have. 

X Int. 310. Did you ever sell a bond that you got from Mr. 
Hathaway ? 

Ans. No, sir. I had some of his bonds and I sold some for him, 
but I don’t think they had anything .to do with these bonds at all. 

X Int. 311. When? 

Ans. Thev had nothing to do with these bonds at all. 

X Int. 312. When was that ? 
5d Ans. I don’t know. 

X Int. 813. You told me yesterday that you never returned 
a bond that vou got from Mr. Hathaway to him. 

Ans. I had a good many bonds of Mr. Hathaway’s; what do you 
have reference to? 

X Int. 314. [asked you yesterday if you ever returned a bond 
that you got from Mr. Hathaway; do you remember it ? 

Ans. That I had in the bank, wasn’t it? 
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X Int. 315. Well, did you ever return a bond that you got from 
Mr. Hathaway—any bond? 

Ans. Yes, sir. 

X Int. 316. What did you get it for? 

Ans. He left bonds with me from time to time. 

X Int. 317. What for? 

Ans. For his own convenience. 

X Int. 318. Had you any power over them except to keep them 
for him ? 

Ans. No, sir. 

X Int. 319. Once in awhile Mr. Hathaway left some bonds with 
you for sabe-keoping ? 

Ans. Yes, sir; for his own convenience. 

X Int. 8320. And those bonds you never disturbed except to give 
them up to him? 

Ans. Except he requested me to sell some of them. 

X Int. 321. Do you remember that he did? 

Ans. I don’t remember whether he did or not. 


56 Redirect examination by Mr. L. D. Norris: 

Int. 322. You stated, in answer to Mr. Hammond’s question, I 
think, that all the capital you had to go into business with was 
these bonds which Mr. Hathaway allowed you to use as collateral. 
Is that correct ? 

ie to by Mr. Hammond and excluded by the court.) 

Int. 323. Did you not in fact have more capital than that? 


(Objected to by Mr. Hammond and excluded.) 

(The court allows the counsel to ask the witness if he has made 
any statement heretofore in his examination which he wishes to 
correct, and, if so, to give him an opportunity to correct it.) 

(Stenographer reads at request of counsel from testimony on cross- 
examination.) 


Int. 324. Did you hear that testimony read about the amount of 
capital that you had in business? 

Ans. Yes, sir. 

Int. 325. Is that correct? 

Ans. I had some eash beside the bonds. 

Int. 326. Will you state how much ? 

Ans. Between six and seven thousand dollars. 

[nt. 327. Whether it was after you gave the note. 

Ans. Yes, sir. 

Int. 328. Whether at one time you had occasion to turn any of 
these bonds into money and remit the proceeds to him of any of the 
bonds that Mr. Hath; away left in your custody. 

Ans. Y “ sir: I think I did. 

Int. 32! sol Fiat what bank—what ageney—did you do it? 

How did you turn the bonds into money, in other words, and 
O¢ send it to him ? 
Ans. I had several transactions; I think I took some of 
his bonds into Boston and sold them for him once or twice. 
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Int. 330. How did you remit the money to him, by whose draft, 
when you sent it to him? 

Ans. I couldn’t say whether it was Mr. Bullard’s draft or not; I 
couldn’t say. 

Int. 331. (Showing witness draft.) Will you look at this draft 
which has been shown to you and see if that grew out of any sale 
of bouds? 

Ans. I can’t tell you, sir. 

Int. 332. You can’t remember? 

Ans. No, sir. 

Int. 333. Have you no recollection at all about it one way or the 
other? 

Ans. No, sir. 

Int. 384. Your mind is an entire blank ? 

Ans. It is too far off for me to remember. 

Int. 335. Did you ever see the plaintiff in this case after the year 
1872—Mr. James S. P. Hathaway ? 

Ans. He came to my house. 

Int. 336. In 72? 

Ans. Yes, sir. 

Int. 337. Did you ever see him after that? 

Ans. No, sir. 

Int. 338. All the business you have done with him has 
58 been done by correspondence ” 
Ans. No, sir. 

Int. 339. He never has been in Massachusetts and you never have 

been in Michigan since 1872? 


(Question objected to by Mr. Hammond and excluded by the 
court.) 


Int. 340. You spoke on cross-examination about a settlement that 
you were supposed to have had with the plaintiff, Mr. Hathaway. If 
you had that settlement how was it made and how did you have it 
if you did not see him ? 

Ans. It was the time he came on, | think. 

Int. 341. In ’72? 

Ans. Yes, sir. 

Int. 342. Can you state what transpired in ’72? 

(Question objected to by Mr. Hammond as improper and excluded 
by the court.) 

Int. 343. What power, then, did you have over those bonds that 
were pledged as collateral to your notes by authority of either of 
the Hathaways? 

Ans. They were loaned to me for that purpose. 

Int. 344. To use as collateral ? 

(No answer.) 


Recross-examination by Mr. J. W. HAMMonpD: 


X Int. 845. You were requested to bring in some papers this 
morning. Did you bring any in? 
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Ans. No, sir. 
ov X Int. 346. Did you look to see if——(interrupted). 
(Objected to by Mr. Norris on the ground that it is not proper on 
recross-examination. ) 
(Mr. HaAmMonp:) Well, never mind, he says he has not brought 
any in. ‘That is all. 


Redirect examination by Mr. L. D. Norris: 


Int. 347. Since you went home this morning did you find among 
your papers this paper (showing witness paper afterwards marked 
Exh. “ K ”)? 

Ans. Yes, sir. 

Int. 348. Does that explain——(interrupted). 

(Objected to by Mr. Hammond.) 

Int. 349. State what it is. 

(Objected to by Mr. Hammond.) 

Int. 350. In whose handwriting is the first part of this memoran- 
dum ? 

Ans. Gilbert Hathaway’s. 

Int. 351. In whose handwriting is the last ? 


Ans. James 8. P. Hathaway’s. 
Int. 352. The last part of the memorandum ? 


Ans. Yes, sir. 

(Paper offered in evidence by Mr. Norris.) 

(Objected to by Mr. Hammond. Lhe paper is admitted by the court 
and marked Exh. “K,” M. E. C.) 

Int. 353. Does that show a settlement made between you and James 
S. P. Hathaway? 

(Objected to by Mr. Hammond and question excluded by 
60 the court.) 
Recross-examination by Mr. J. W. Hammonp: 


X Int. 854. I have here a check or draft dated Jan. 28th, 1867, os 
$1,948, payable to the order of G. A. Hathaway, signed by a 
Bullard, cashier. Will you look at that and see if you sent that ~ 
Mr. Hathaway ? 

Ans. (After examining check.) I think I did, sir. 


(Check put in evidence and marked Exh. “Q,” M. E. C.) 


X Int. 355. Where did you find that document which you pro- 
duce now ? ‘ 

Ans. Up at the house. 

X Int. 306. Did you not find some other documents relating to 
the transaction between you and Mr. Gilbert Hatheway and Mr. 
James S. P. Hatheway ? ; 

Ans. No, sir. 
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X Int. 357. Why don’t you find something that I ask you to 
find ? 

Ans. I will give you anything that I have got that you want. 

X Int. 358. Have you got anything that shows anything about 


‘Exh. M, which is a check for a thousand dollars; did you find any- 


thing about that? 
Ans. I haven't found anything about that? 
X Int. 359. Did you find anything about Exh. N, for $1,500? 
Ans. No, sir; I did not look after that. 
X Int. 360. Did you find anything about Exh. “ O,” for $1,500? 
Ans. No, sir. 
61 X Int. 361. Did you find anything about Exh. “I,” for 
$1,948 ? 
Ans. All I found was the paper I brought in. 


By agreement of counsel the testimony of Mr. A. F. Esterbrook, 
taken at a former trial, is admitted in evidence, and is as follows: 


Mr. Esterbrook. 


Name, A. F. Esterbrook ; a member of the firm of Brewster, Bas- 
sett & Co. in 1879. April 25th, 1879, that firm on that date made 
a sule of bonds from the First National Bank of Cambridge; $10,000 
Government bonds of 67; 5-20 bonds of 67. ‘They were of differ- 
ent denominations; thousand dollars, numbers 91, 413, ’14, 15,716, 
17, 18, 719; five hundred bonds, numbers 36979 to 83, both inclu- 
sive; one hundred bonds, numbers 100,744, ’5,’6,’7, and ’S. These 
amount to $10,000, which is the whole of the transaction. ‘There 
were three different prices as they matured at different times. Exh. 
9 is by one of ourclerks; I recognize the ticket. The amount paid 
was $10,156.25, the present value of 4 per cents. ‘The value on the 
day of the trial is 24 per cent. premium. 


Cross-examination: 


In the ticket there, Exh. 9, there are two or three dates. Those 
are the dates of the times w! these various sums matured. At 
that time the Government was issuing calls quite frequently. That 
ticket, Exh. 9, I acknowledge as a ticket made by one of our clerks. 

The 5-20s that I received from Mr. Bullard I paid for them 
62 a little more than the tace of the bond, the par value. It was 

accrued interest that we paid on the bonds. T'amiliar with 
the method of exchanging bonds, the “call” of the Government 
was absolute. They would pay these bonds with interest up to a 
certain time, and after that no more interest. 

There was no method except by selling and buying other bonds ; 
that was an economical thing to do. 


United States 4-5 were quoted in Sept. 22nd, 1881: 116} for regis- 
tered b’ds, 117} for coupon b’ds. 


Mr. L. D. Norris (sworn). 


5—223 
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Direct examination by Mr. Wenpe tu H. Coss: 


Int. 1. How long have you been — for Mr. JamesS. P. Hathaway, 
Mr. Norris? 

Ans. Sines ’74, 1 think. 

Int. 2. Are vou cognizant of his methods of doing business ? 

Ans.. Yes, sir. 

Int. 3. Did you have anything to do with making up the claim 
that Mr. Hathaway proved in bankruptcy against the estate of Ap- 
pleton Hubbard in 1880? 

Ans. I did. 

Int. 4. Were you acting as counsel for Mr. Hathaway at that time? 

Ans. Yes, sir. 

Int. 5. Will you state to the court so that the court can 
63 hear of what that claim that was proved at $6,244.37 con- 
sisted ? 

(Objected to by Mr. Gaston. Question admitted by court.) 


Ans. The computation was made in my office by my son under 
my direetion and I looked it over and verified it. It was made on 
the $7,000 note, dated July 25th, 1867, given to Gilbert Hathaway 
by Appleton Hubbard, upon which there had.been sundry endorse- 
ments. These endorsements and the interest upon them were figured 
upon the paper which [ hold in my hand and which, perhaps, it 1s 
important should be made as an exhibit. 

This paper was afterwards sent to Mr. Hathaway for verification 
as to the computation, and [I found in pencil in his writing 
(interrupted). 


(Objected to by Mr. Gaston.) 


Int. 6. Are you acquainted with his writing? 
Ans. Yes, sir; I know it very well. 


(Mr. Gaston still objects, and it is excluded by the court.) 


Int. 7. What is the total footed on the paper? 
Ans. $6,244.57; as we figured it, it is $6,278.34. 
Int. 8. Did you address the envelope containing that paper to Mr. 
Hathaway ? 
Ans. Yes, sir; I did, with the proof written out and the note at- 
tached as exhibit to the proof I prepared. 
Int. 9. Did those papers come back to you from Mr. Hathaway ? 
Ans. No, sir. 
Int. 10. When did you next see those papers, if at all? 
64 Ans. I never have seen them since. 
Int. 11. How did you get that one back (pointing to paper 
which witness holds)? | | 
Ans. Yes; this one was given me by Mr. Hathaway—the compu- 
tation of the claim. This statement contains three of those drafts 
that have been put in evidence. 
Int. 12. Explain which of the three drafts appear in this account. 
Ans. All but that dated (interrupted ). 
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(Mr. HAmMMonp:) Why should we not have the original note; do 
you know where the original note is ? 

Ans. I donot. [think it is now here in the bankruptey files 
that note and the original proofs. I think they were changed after 
they came here and returned to him. 

(CouRT :) 

Int. 13. You don’t know what condition the proofs were in when 
they were sent here to Boston ? 

Ans. No,sir; [ don’t know. I prepared them containing that ex- 
hibit and they came forward here. 

Int. 14. You said you sent them to Mr. Hathaway and have not 
seen them since? 

Ans. The proofs already for his signature. 

Int. 15. What condition the paper was sent into Boston that is 
now on file, you don’t know ? 

Ans. No, sir; not at all. 

[nt. 16. You may explain which of those drafts appear in the ac- 

count which is made up? 
65 Ans. All of them except the one of March 9th, 1868. 
Int. 17. All except the first one ? 
Ans. Yes, sir; as credits on the $7,000 note. 


(The statement is put in evidence and marked Exh. “ K,” M. E.C) 
Cross-examination by Mr. J. W. Hammonp: 


X Int. 18. Mr. Norris, you brought that paper from Michigan 
with you, did you? 

Ans. I found it among my papers and files in the case last even- 
Ing. 

X Int. 19. You never have seen the note at all? 

Ans. Not since I attached it tothe proofs and sent it to Mr. Hatha- 
way for him to verify. 

X Int. 20. By whom was the note put into your hands in the first 
place? 

Ans. Mr. Hathaway. 

X Int. 21. And you returned the proofs with the note to him? 

Ans. Attached. 

X Int. 22. Do you know Horace ‘tv. Leonard ? 

Ans. I know who he is. Yes; I know him. 

X Int. 23. A notary public in Michigan? 

Ans. Yes, sir. 

X Int. 24. I see by the record that this proof of claim is made by 
Mr. Hathaway before him. Were you present ? 

Ans. I was not. 
66 X Int. 25. That was a note running, if I understand you, 
from Mr. Hubbard to Gilbert Hathaway ? 

Ans. To Gilbert Hathaway. 
X Int. 26. Have you ever sought for that note to find it? 
Ans. No, sir; I never have. 
X Int. 27. Have you ever asked the plaintiff to find it? 
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Ans. No, sir; I had supposed up to (interrupted). 

X Int. 28. I did not ask you what you supposed. 

Ans. Well, I never had an opportunity. 

X Int. 29. Do you know John O. Shaw, who was attorney in 
bankruptcy for him here? 

Ans. No, sir; I do not. 

X Int. 30. Did you ever try to find him? 

Ans. I never had any communication with him that I know of. 

X Int. 31. You remember that the record showed that there was 
aman named John O. Shaw, who was acting as his counsel in 
bankruptcy ? 

Ans. Now that you refresh my memory, I think I have seen his 
name on these papers here. 

X Int. 32. You have seen it before to-day ? 

Ans. Well, I don’t know; if I did it made no impression upon 
my mind. 

X Int. 35. Did you ever talk with the plaintiff about that note ? 

Ans. No, sir; any farther than to ask him (interrupted). 

X Int. 34. Idon’t ask you what you said. Did you talk with him ? 

Ans. Yes, sir; I think I have. 
67 X Int. 35. You have no knowledge, personally, of what tbat 
$7,000 note was given for, h» e you? 

Ans. Not the slightest. 

X Int. 37. For aught you know, it may have been given on ac- 
count of these bonds? 

Ans. As I stated, I have no personal knowledge concerning it. 

(Mr. Hammonp:) That is all. 

(Witness:) All the knowledge I have is acquired, of course, from 
statements made by others. 


Defence. 
Mr. Dante. U. CHAMBERLAIN (sworn). 
Direct examination by Mr. J. W. Hammonp: 


Int. 1. Your full name? 

Ans. Daniel U. Chamberlain. 

Int. 2. You reside in Cambridge? 

Ans. Yes, sir. 

Int. 3. And have for how many years? 

Ans. Sixty. 

Int. 4. Are you president of the First National Bank of Cam- 
bridge? 

Ans. Yes, sir. 

Int. 5. The defendant bank ? 

Ans. Yes, sir. 

Int. 6. Who was your predecessor ? 

Ans. Mr. Benjamin Tilton. 

68 Int. 7. When did he die? 
, Ans. He died in November, ’82 ; three years ago this month, 
sir. 
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Int. 8. He had been president of the bank ever since its organi- 
zation in ’61 up to that time? 

Ans. He had. 

Int. 9. Were you one of the directors of the bank ? 

Ans. I w as, from its organization. 

Int. 10. Up to what time? 

Ans. Up to the present time. 

Int. 11. You were a director from the time it was organized until 
you were chosen seeskdet ? 

Ans. Yes, sir. 

Int. 12. When were you chosen president ? 

Ans. In ’83, immediately after the death of Mr. Tilton, I was 
chosen temporarily by the directors and in January, ’83, by the 
stockholders. 

Int. 13. Ever since that you have been president and director? 

Ans. Yes, sir. 

Int. 14. Do you know Appleton Hubbard ? 

Ans. I do. | 

Int. 15. How long have you known him? 

Ans. Twenty or more years; more than twenty years. 

Int. 16. State whether at any time you introduced Mr. Hubbard 
to the bs nk forthe purpose, upon his desire, to obtain a loan. Did 
you doso? 

Ans. Yes, sir. 

69 Int. 17. When? 

Ans. In October, 1865, my place of business was almost opposite 
the bank building. Mr. Hubbard came into my place of business 
and told me that he wanted to borrow some money. I asked nim 
what notes he proposed to offer to the directors, and he said he 
should offer some United States bonds. I told him that was a good 
endorser—perfectly satisfactory. I immediately took him over to 
the bank and introduced him to Mr. Tilton, who was then presi- 
dent. 

Int. 18. Was there any talk between them at the time? 

Ans. I introduced him to him and left them together. 

Int. 19. That was in October, 65? 

Ans. Yes, sir. 

Int. 20. Now, during all your connection with the bank were you 
aware that Mr. Hubbard was obtaining money from the bank on 
United States bonds? 

Ans. Yes, sir. 

Int. 21. Did you have any knowledge that those bonds belonged 
to any one else but him? 


(Objected to by Mr. Norris on the eround that it is leading and 
immaterial.) 
(The question is excluded by the court.) 


Int. 22. I want to take your mind now to the spring of 1879. 
Whether or not you heard or knew that Mr. Hubbard's bonds were 
to be exchanged. 
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Ans. I should think it was the spring of ’79 the president 

70 of the bank, at the meeting of the directors, mentioned the 

matter of Mr. Hubbard’s loan and Mr. Hubbard’s security, 

and he said he thought that it would be better for Mr. Hubbard to 

exchange them under the circumstances, as the bonds were paying 

but four per cent. and the different loans to him were charged at 

the rate of six per cent. That was through kindness to Mr. Hub- 
bard. 

(Mr. Norris objects to the answer and requests that it be stricken 
out.) 

(The court rules that he don’t think it is of any consequence.) 

Int. 23. You knew of the fact that there was some talk about the 
exchange of those bonds, did you not, Mr. Chamberlain, from 5-20s 
to four per cent. ? 

Ans. I do not remember. 

Int. 24. You were going on to state what the president said at the 
meeting of the directors of the bank. Now,do you know anything 
about the exchange originally from 7-30s to 5-2Us? 

Ans. I don’t recollect. 

Int. 25. You don’t recollect ? 

Ans. No, sir. 

Int. 26. Did you know about the proposed exchange from 5-20s to 
four per cents.? 

Ans. No; I don’t recollect that I did. 

Int. 27. Now, Mr. Chamberlain, did you have any talk with 


71 Mr. Hubbard personally yourself in the spring of ’79 about 
the propriety of continuing the discounts ? 
Ans. Not at all. 
(Mr. Hammonp:) That is all. 


No cross-exam ination. 
Mr. Wittarp A. BULLARD (sworn.) 
Direct examination by Mr. J. W. Hammonp: 


Int. 1. State your full name. 

Ans. Willard A. Bullard. 

Int. 2. You have resided in Cambridge how many years? 

Ans. Nearly twenty-five. 

Int. 8. You are the cashier of the First National Bank of Cam- 
bridge, and have been ever since ’61 ? | 

Ans. Ever since its organization in ’61. 

Int. 4. Do you remember the circumstance of the discounting of 
Mr. Hubbard’s notes in ’65? 

Ans. I do. 

Int. 5. Will you state the beginning of the occurrence ? 

Ans. He was brought into the bank by Mr. Chamberlain, one of 
our directors,and made an application for a loan. .We lent bim 
$5,500 on a pledge of 5,600 7-30s in Treasury notes. 

Int. 6. Mr. Bullard, you have the books here showing the notes 
that were discounted from time to time for Mr. Hubbard ? 
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’ . 
~* 
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Ans. | have. 
42 Int. 7. Without referring to the books, can you state gen- 

erally how the discounting of Mr. Hubbard’s notes was be- 
gun and how it proceeded ? 

Ans. I furnished him blank notes, and he usually came to the 
bank with the note filled out, and we applied the collateral and 
gave him the money on it. The notes were all small amounts, 
commencing with $5,500 in 65. In July, ’68, the loan amounted to 
$10,000, and continued about that sum.. The notes as they became 
due were renewed by new notes. 

Int. 8. He paid the interest in advance, I suppose? 

Ans. We discounted the note and passed the proceeds to his credit. 
When a note became due he paid it usually by a check on our 
bank. 

Int. 9. He kept up what you would call a line of discount of 
about $10,000 from ’68? ; 

Ans. Yes, sir 

Int. 10. As the notes became due they were renewed ? 

Ans. They were. 

Int. 11. We will take the first note, Oct. 16th, 1865, payable Jan., 
66, $5,500; how would that ordinarily be? 

Ans. Usually when a note became due he had it renewed for the 
same amount. In regard to that particular note I can’t tell with- 
out referring to my books. 

Int. 12. Although he began in ’65 with $5,500, I understand you 
to say that he did not get up to $10,000 till ‘68? 
3 Ans. No, sir. 
Int. 13. Were the whole $10,000 in bonds put into the bank 


at once or only as they were needed ? 


‘ 


(Question objected to as leading by Mr. Norris. Question waived.) 


Int. 14. When the $5,500 note—that is, the first note—was dis- 
counted, how many notes of par value were pledged as collateral ? 

Ans. $0,600. 

Int. 15. Have you got the list of notes there? 

Ans. (Pointing to paper.) These are the last notes; I can tell by 
my records. 

Int. 16. Get your records, then; I want to see. The next note I 
am going to ask for is Dec. 4th, 1865. 

(Recess). 

Int. 17. (Referring to proposal book.) You have there the list of 
notes discounted by the bank ? 

Ans. I have; yes, sir. 

Int. 18. Will you look at the fourth of December and see if a note 
was discounted for Mr. Hubbard; and, if so, what was the amount 
and what was the collateral ? 

Ans. There was a note for $2,250, with a pledge of $2,500 in 7-30 
Treasury notes, 

Int. 19. On the 2nd of April see if a note was discounted ; if so, 
for what amount and what was the collateral ? 
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Ans. A note for $2,250, with a pledge of $2,500 in Treasury 
notes—7-30 Treasury notes. 
74 Int. 20. On July 16th see if a note was discounted ; if so, 
for what amount and what was the collateral ? 

Ans. ‘There were two notes: one for $2,500, with $2,500 in Treas- 
ury notes as collateral, and another for $3,000, with $3,000 in Treas- 
ury notes as collateral. 

Int. 21. What was the time of those notes ? 

Ans. The first one three months and the second one four months. 

Int. 22. Asa rule, what was the time that these notes were dis- 
counted for ? 

Ans. Usually for four months. 

Int. 23. Now, running on from that time until ’68, I understand 
you to say that notes were discounted and United States bonds taken 
as collateral and that the limit of $10,000 notes at any one time 
was reached in ‘68? 

Ans. July, ’68. 

Int. 24. Do you think that that was the first time that that limit 
was reached ? 

Ans. I do. 

Int. 25. Did it continue or not that amount until the bonds were 
sold? 

Ans. It varied in amount. ‘The amountof the loan varied from 
tiine to time; it was not always 10,000, but in that vicinity. 

Int. 26. You have stated, I believe, that the bonds were not all 
deposited there at once. 

Ans. They were not all deposited at once. 
70 Int. 27. Were you present at the interview that Mr. Hub- 
bard speaks of where Mr. Gilbert Hathaway came into the 
bank in ’67 or’8? 

Ans. | was. 

Int. 28. Do you remember when it was ? 

Ans. Ido not. I think it was in ’67. 

Int. 29. What occurred at that interview? State the conversa- 
tion. 

Ans. Mr. Hubbard came to the bank with Mr. Hathaway to 
transact some business. He (Mr. Hubbard) introduced him to me 
as Mr. Hathaway, a cousin, who was visiting him, and he said that 
the bonds that he had pledged as collateral were borrewed of Mr. 
Hathaway. In conversation Mr. Hathaway—shal! I tell the con- 
versation ? 

Int. 30. Yes. 

Ans. Mr. Hathaway said he had furnished Mr. Hubbard with his 
capital to do business on; that he had given him these bonds and 
had recommended that he keep these bonds and borrow money on 
them, and that by that means if he had capital that he did not use 
in his business he would not be obliged to pay interest on it. 

Int. 31. Was that all that occurred substantially that you re- 
member ? 

Ans. Substantially ; yes, sir. 


. 


—— a TO om 


> 


a nt 


ry. « 


THE FIRST NATIONAL BANK OF CAMBRIDGE. 41 


Int. 32. Well, if you remember anything else that was said on 
that subject you may state it. 

76 Ans. I don’t. I don’t remember the exact conversation ; 
that was the substance of it. 

Int. 33. Did you ever have any other conversation with Mr. Hath- 
away about it ? 

Ans. Not about the bonds. While he was here visiting he was 
in and out several times. He came into the bank parlor to read 
the paper; but I never had any conversation with him about the 
bonds. 

Int. 54. Did any other officer of the bank have a conversation 
with him, to your knowledge, about the bonds ? 

Ans. No, sir. 

Int. 35. You never heard him speak with anybody ? 

Ans. No, sir. I never heard him speak with anybody. This was 
the first notice we had that the bonds belonged to Mr. Hathaway. 

(By Mr. Gaston :) 

Int. 36. What time was this? 

Ans. Some time in ’67. I don’t know when. 

Int. 37. Did you hear of Mr. Ifubbard’s failure? 

(Witness:) When did I hear of it?) ~*~’ 

(COUNSEL:) Yes, sir. 

Ans. It was reported that he had failed in the latter part of 
March, ’79. 

Int. 38. Do you remember your declining to discount for him any 
more? 

Ans. I do. 

Int. 39. Do you remember when that was? 

Ans. (Referring to memorandum.) Some time in April ; it 
was the 24th day of April, I think. 

Int. 40 (Showing witness paper.) Is that your writing? 

Ans. That is my writing, not my signature. 

Int. 41. If you had any conversation with Mr. Hubbard in regard 
to exchanging these bonds you may state it. 

Ans. I had notified Mr. Hubbard, as we did all our customers, 
that the bonds had been called and we would exchange 5-20s for 4 
per cent’s, and suggested that that would be a good arrangement for 
him to make, and when he came to the bank on the 24th of April he 
suid he wanted the bonds exchanged; I asked him to give me an 
order in writing, and I drew up the order and he signed 1. 

Int. 42 (Pointing to paper.) This is the order’? 

Ans. Yes, sir. 


—— 
‘i 


(Mr. Hammond reads the order, and it is put in evidence and 
marked Exh. “ H,” M.E. C.) 

Int- 43. When were the bonds sold? 

Ans. We sold them the next day—the 25th, I think. 

Int. 44. At the time of your conversation with Mr. Hubbard, did 
you say anything about this conversation with Mr. Hathaway or did 
you say anything’ about Mr. Hathaway at all? 

6—223 
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(Mr. Norris objects to the question as leading.) 


Int. 45. State all the conversation between you and Mr. Hubbard 
at the time you spoke with him about exchanging those bonds. 
78 Ans. I could not give you the conversation. 
Int. 46. Well, the substance of it. 

Ans. The substance of it was that he desired to have the bonds 
exchanged, as | had suggested. 

Int. 47. Do you remember the substance of what you said to him, 
the language, as near as you can ? | 

Ans. I do not; that was the result. 

Int. 48. State it as near as you can. 

Ans. I think I stated to him that the plan for exchanging them 
would be to sell them and buy four per cent. bonds, and he requested 
me to do so. 

Int. 49. Do you remember anything else in the conversation ex- 
cept what you have stated? 

Ans. I do not. : 

Int. 50, Was anything said in that conversation with reference to 
anybody else owning those bonds or having any right in them? 

(Mr. Norris objects to the question as leading; objection overruled 
and question admitted by the court.) 


Int. 51. Was anything said in that conversation by him or by you 
about anybody else having any interest in those bonds ? 

Ans. No, sIr. 

Int. 52. Was there anything said by him or you about consulting 
anybody else with regard to the sale of the bonds? 

Ans. No, sir. 

Int. 55, At the time you wrote this order did you suppose that 

Mr. Hubbard had full authority to authorize that ? 
79 Ans. I did. , 
Int. 54. After the bonds were sold did you have any con- 
versation with Mr. Hubbard, say on the 30th of April? 

Ans. [ don’t remember the date; I had a conversation with him 
afterwards about it if I can state. Mr. Hubbard made an applica- 
tion for a loan at the time he gave me this order. 

Int. 55. That is, on the 24th of April? 

Ans. Yes, sir; I told him as he was in the condition -he was in I 
should have to submit this application to the directors, and I did 
so at the next meeting, which was the following Monday. 

Int. 56. That was the 28th of April ? 

Ans. I think so; yes. 

Int. 57. You submitted that, did you ? 

Ans. I did; I told them (interrupted). 

(Mr. HamMMonp:) You can’t state what you told them if they ob- 
ject; I suppose they will. 

(Mr. Norris:) I have not objected. 

Int. 58. Then you may tell. 

Ans. I told the directors that Mr. Hubbard made an application 
for a loan; also that he had given me an order to sell his bonds 
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and buy four per cent. bonds for him, and the directors talked the 
matter over and decided to recommend to Mr. Hubbard that he pay 
his note instead of buying four per cent. bonds. 
80 Int. 59. Did they make known that to you or were you 
present ?¢ 

Ans. [ was present; Iam clerk of the board. 

Int. 60. Did you have any talk with Mr. Hubbard about it? 

Ans. When Mr. Hubbard came in to know their decision I told 
him to go into the president’s room and talk with him, that he 
would teil him what the directors had decided. 

Int. 61. When was it that he came in to know the decision ? 

Ans. I can’t state positively whether it was the next day; it was 
within a day or two. 

Int. 62. Did you have any further talk with him except what you 
have stated, then ? 

(Witness :) With Mr. Hubbard ? 

(COUNSEL :) Yes, sir. 

Ans. When he came out of the president’s room ——(interrupted). 

Int. 63. He went into the president’s room ? 

Ans. Yes, sir; when he came out he stopped at the counter and 
I spoke with him; he said he did not knew what Mr. Hathaway 
would say to that arrangement; that was about all that was said 
about it; he left the bank. 

Int. 64. Is that the first that he had said about Mr. Hathaway to 
you ? 

(Witness :) In regard to selling ? 

(COUNSEL:) Yes. 


Ans. Yes, sir. 
Int. 65. When did you see Mr. Hubbard next? 

81 Ans. I think the next time that he came was on the 15th 

of May. He came in and notified me that he would take his 
notes, and wanted me to make up the account, which I did, and re- 
quested me to get for him a check on New York for the balance due 
to him. I made up the account that day, got the check on New 
York for him, and delivered it to him the next day with his notes. 

Int. 66. That would be the 16th of May, ’79? 

Ans. The 16th of May. 

Int. 67. That check is the one marked Exh. “G,” Is it? 

Ans. Yes, sir; we kept no account in New York, and he requested 
that I get him a check on New York, so we got it from our corre- 
spondent in Boston. It was not our own check. 

Int. 68. Did he say why he wanted the check on New York? 

Ans. I don’t know that he did. 

Int. 69. Meanwhile, between the time of the bonds being sold and 
the time that you settled, these letters had passed, had they not (Ex- 
hibits “ E” and “ F ”)? 

Ans. (Pointing to Exhibit “ F.’’) I had received this letter. 

Int. 70. (Pointing to Exhibit “ E.”) And you had written that in 
reply ? 

Ans. Yes, sir. 
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Int. 71. On the 16th of May what notes were due and unpaid, 
Mr. Bullard ? 

Ans. There were several notes that were not due—part of the 
twenty-five. I think there were five. 


82 (Court:) The list will show. 


Int. 72. Did the bank ever receive any other communication what- 
ever from the plaintiff? 

Ans. Not to my knowledge. 

Int. 73. Did Mr. Hubbard ever say anything more to the bank 
about that transaction ? 

(Wirness:) After the settlement ? 

(CoUNSEL:) Yes. 

Ans. No, sir. 

Int. 74. Exhibit “G” came around to you in due course of busi- 
ness ? 

Ans. !t came back from the National Bank of Redemption. 

Int. 75. Were the accounts with Mr. Hubbard squared upon the 
books oi the bank ? 

Ans. So far as his loan account was concerned. 

Int. 76. What other account was outstanding? 

Ans. He had a running account at the bank. 

Int. 77. What was it? 

Ans. I think the balance was about $3.00. It is still there. 

Int. 78. As a deposit ? 

Ans. Yes, sir. 

Int. 79. Did the bank ever have any information from any source 
whatever that this arrangement was not satisfactory to Mr. Hatha- 
way, the plaintiff, and to Mr. Hubbard until this suit was brought? 


(Mr. Norris objects to the question as immaterial. The 
83 court admits the question, and exception is taken by Mr. 
Norris.) 


Int. 80. I will call your attention to the time when Mr. Hubbard 
first made bis application for a loa): do you remember that ? 

(Witness :) The first application .4 the beginning of the business 
with the bank ? 

Int. 81. Yes; state it. 

Ans. He was brought into the bank by Mr. Chamberlain and in- 
troduced (interrupted). 

(Mr. Norris:) He has testified to that before. 

Int. 82. Did you testify to that? 

Ans. The question was asked ; I don’t remember whether it was 
answered. 

[nt. 85. Now, state the conversation. 

Ans. I don’t remember any conversation—any particular conver- 
sation ; he made his application for a loan and told us what security 
he would give. 
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(Mr. GASTON :) 


? > 


Int. 84. When you say “us” what do you mean * 
Ans. The bank. Mr. Tilton and I were present. 


(Mr. GAsTon :) 


Int. 85. When Mr. Chamberlain came in and introduced him 
were you or not in the room ? 
Ans. I think I was. 
Int. 86. Did you hear the conversation between Mr. Hubbard and 
Mr. Chamberlain ? 
Ans. | did. 
84 Int. 87. State what it was. 

Ans. It was in substance that he wanted to borrow money 
and should probably want to borrow more, and that he would give 
us Treasury notes as security for the money that he borrowed. 

Int. 88. Was there anything said at that time about Mr. Hatha- 
way’s owning the securities ? 

Ans. No, sir. 

Int. 89. Or anything said about Mr. Hathaway at all? 

Ans. No, sir. 


na 


(Mr. GASTON :) 


Int. 90. How soon after that was the first loan made to Mr. Hub- 
bard ? 

Ans. I have no means of stating. 

Int. 91. As near as you can. 

Ans. Probably it was decided upon at that time. I don’t think 
he had his bonds with him. I think he came afterwards and 
brought his bonds and received his money. 


(Mr. Gaston :) 


Int. 92. Did the subsequent transactions pass through your hands ? 

Ans. Yes, sir. 

Int. 93. Every subsequent transaction ? 

Ans. Yes, sir. 

Int. 94. If you at that time or any time till you had the conver- 
sation with Mr. Hathaway learned that these were anybody else’s 
Treasury notes than Mr. Hubbard’s, state when it was. 

85 (Court:) He stated that the first time he knew it was 
when Mr. Hathaway came to the bank with Mr. Hubbard 
some time in ’67. 


7m « 


Int. 95. And this was in ’65% 
Ans. Yes, sir; some time in ’65. 


(Mr. Gaston :) I believe that is all. 


Cross-examination by Mr. L. D. Norris: 


X Int. 96. Do you know any member of the firm of Brooks, Ball 
& Story, a law firm in this city ? 
Ans. I am not aware that I do. 
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X Int. 97. Whether any member of that firm in ’79 or ’80 called 
upon you in relation to this matter or called to the bank’ to talk 
with you about the matter of this loan to Mr. Hubbard. 

Aus. I don’t remember seeing any. 

X Int. 98. Is that your answer, that you don’t remember ? 

Ans. Iam not aware that any member of that firm called to know 
about it. 

X Int. 99. Can you state positively that they did not call and 
have a conversation with you in regard to this matter—any one of 
that firm ? 

Ans. Yes, sir. 

X Int. 100. You mean that they did not? 

Ans. Yes, sir. 
86 X Int. 101. Did you know the late Attorney General Mars- 
ton ? 

Ans. [knew him by reputation; I did not know him person- 
ally. 

X Int. 102. Did he ever call at the bank and have any conversa- 
tion with you or with any officer of the bank, to your knowledge ? 

Ans. He never had any conversation with me,and I have no 
knowledge of his ever calling. 

X Int. 108. Did you ever have upon the books of the bank any 
credit given at any time of these bonds or the proceeds of them tu 
Appleton Hubbard ? 

Ans. When the bonds were sold (interrupted). 

X Int. 104. You can answer that by yes or no, and you can ex- 
plain afterwards. 

Ans. Let me think—no, sir; we did not. 

X Int. 105. I understand you to say that neither the 10,000-dol- 
lar bonds or the proceeds ever appeared on the books of the bank 
to the credit of Appleton Hubbard ? 

Ans. We opened an account with collaterals. 

X Int. 106. That is a fictitious account ? 

Ans. Yes, sir; and credited his proceeds of the bonds sold as 
proceeds of the bonds sold to Appleton Hubbard. We held the 
proceeds of the notes in that manner. 

X Int. 107. You say it was some considerable time before the 
loan reached the amount of $10,000; was the first note of $5,500 
paid at iaturity ? 

Ans. I can’t say. 
87 X Int. 108. You can’t say ? 
Ans. No, sir. 

X Int. 109. How did he pay his notes when he paid them at all? 

Ans. Usually with a check on our bank. 

X Int. 110. You say sometimes the loan was less than $10,000 and 
never exceeded it? : 

Ans. It did in one case we loaned him $100 more than the $10,000: 
we asked him to pay it inand he did so—that is, on the bonds I am 
speaking of now. 

X Int. 111. Sometimes it was less than $10,000? 

Ans. Yes, sir. 
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X Int. 112. Did the $10,000 in bonds, however, remain in the 
bank’s custody whether his loan was $10,000 or not ? 

Ans. It did after the loan reached $10,000 in the first place. 

X Int. 118. He never recalled any after that time? 

Ans. No, sir. 

X Int. 114. They were left in the custody of the bank? 

Ans. Yes, sir. 

X Int. 115. Did he have at any time any bonds there in excess of 
the $10,000 ? 

Ans. No, sir. 

X Int. 116. Are you sure about that? 

Ans. Do you mean on which he borrowed money ? 

X Int. 117. No; but that were there in the custody of the bank ? 

Ans. No, sir; I don’t remember of any instance. 

88 X Int.118. You are not willing to say that hedid not have 
more than $10,000 at any one time? 

Ans. I think I should remember if he had. 

X Int. 119. Do you remember that he did not have; it is a ques- 
tion of memory ? 

Ans. I don’t remember that he ever had. 

X Int. 120. That is your answer, that yon ‘don’t remember ? 

Ans. Yes, sir. 

X Int. 121. If he had would there be a record of that transaction 
on the books of the bank ? 

Ans. No, sir. 

X Int. 122. You might have had $30,000 and the bank would not 
have any memorandum of it? 

Ans. No, sir; we are not responsible for the bonds put in the safe 
and we keep no memorandum of them. 

X Int. 123. You say in his business you furnished him with a 
blank ? 

Ans. Yes, sir. | 

X Int. 124. The blank that has been put in evidence? 

Ans. Yes, sir; the form. 

X Int. 125. He filled it up? 

Ans. He brought it to the bank filled up. I think it was some- 
times filled by the clerk. 

X Int. 126. That was the form of contract that you entered into 

with him in doing business in making these loans? 
89 Ans. Yes, sir. 

X Int. 127. To your knowledge, was it ever changed in 
any way from the time that the business began till it was finally 
closed up? 

Ans. No, sir. 

X Int. 128. When you received the letter from Mr. Hathaway of 
the 9th of May, what time did you receive it in due course of mail, 
if you remember? 

Ans. I do not remember. 

X Int. 129. It would take about two days? 

Ans. Well, if it came in on the afternoon of one day we could 
have received it in the mail the next morning. 
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X Int. 180. Do you know any reason why you should not answer 
it until the 14th of May? 

Ans. I took the whole matter into consideration and answered it 
as soon as we could do so. 

X Int. 131. This letter was laid before the board of directors ? 

Ans. No, sir; it was laid before Mr. ‘Tilton, the president. 

X Int. 182. And yourself? 

Ans. Yes, sir. 

X Int. 133. At that time you had the proceeds of the bonds and 
you had also the twenty-five notes ? 

Ans. Yes, sir. 

X Int. 134. You had surrendered none of them? 

Ans. No, sir. 
90 X Int. 185. Now, you wrote your answer after consultation 
with Mr. Tilton? 

Ans. Yes, sir. : 

X Int. 1386. He approved of the form of answer that you sent? 

Ans. He did; he saw it. 

X Int. 187. Within two days after that you surrendered to Mr. 
Hubbard his notes? 

Ans. Yes, sir. 

X Int. 1388. Why did you not wait before you surrendered the 
notes until you had heard from Mr. Hathaway in reply to vour let- 
ter of the 14th? 

Ans. Mr. Hubbard came to the bank for his notes. ~ 

X Int. 1389. Did he come personally for them ? 

Ans. Yes, sir. 

X Int. 140. Did he come voluntarily or did you send for him ? 

Ans. I think he came voluntarily. 

X Int. 141. Do you recollect ? 

Ans. I don’t recollect sending for him; he came on the 15th and 
I made up the account, and he came the next day and took his 
notes. : 

X Int. 142. You knew, did you not, as an officer of the bank, that { 
Mr. Hubbard was in the habit of remitting the proceeds of coupons 
on those $10,000 bonds to Mr. Hathaway and his son? 

Ans. Yes; the proceeds. 

X Int. 148. Did it occasion any remark among the officers of the 

bank that the coupons on the $10,000 bonds were being 
91 regularly remitted to Mr. Hathaway, the elder, and his son? 

Ans. No, sir; the coupons were collected and credited to Mr. ad 
Hathaway’s account Whenever he cut the coupons off we sold 
them and credited them to his account. 

X Int. 144. It did not occasion any remark, you say? 

Ans. No, sir. 

X Int. 145. You had notice in ’67 that the bonds belonged to Mr, 
Hathaway? You testified to that. 

Ans. No, sir. I testified that he told me had furnished Mr. Hub- 
bard with the bonds as capital on which to do business. 

X Int. 146. Had “ loaned” them to him. ‘Was that the word you 


used ? 4 
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Ans. Furnished them to him. 

X Int. 147. You want tochange it from “ loaned.” “ Furinshed ” 
you say now?” 

Ans. Did I say loaned before ? 

X Int. 148. What do you say now? 

Ans. I sav furnished them to him. 

X Int. 149. That was the language that he used ? 

Ans. Yes, sir. 

X Int. 150. And that has remained in vour mind fixed since 
1867—that he used that word “ furnished ?” 

Ans. I can’t say positively that he said “ furnished ”—a word to 
that effect. 

X Int. 151. That is as you interpreted it? 

(No answer.) 
92 X Int. 152. How came you to change the 7-50s to 5-20s ? 
Ans. I don’t remember the circumstance, but undoubtedly 

did at Mr. Hubbard’s request. 

X Int. 153. If you don’t remember please don’t testify. 

Ans. Well, I exchanged about a million dollars with him, and I 
don’t remember. 

X Int. 154. Did you know at the timé’you gave the check — 
$175.85 what was to be done with it? 

Ans. I understood Mr. Hubbard was to send it to Mr. Hathaway. 

X Int. 155. Why? : 

Ans. I don’t know that he explained to me why. He said he was 
going to send the check to Mr. Hathaway. 

X Int. 156. Did you understand why he should send it to him? 


(Question objected to by Mr. Hammond as inadmissible; objec- 
tion overruled, and question admitted by the court. 


Ans. Not from Mr. Hubbard. 

X Int. 157. That is not an answer to the question. I ask you if 
you understood it. You can answer yes or no. 

Ans. I supposed what it was for. I had no ‘formation from Mr. 
Hubbard. 

X Int. 158. I am asking you if you understood——(interrupted). 

(CourtT:) That answers the question, | think. 

X Int. 159. You may state that supposition. 

Ans. The supposition was that the balance of the bonds over the 

amount that was required to pay Mr. Hubbard’s notes was to 
93 go to Mr. Hathaway, and that he wanted this check to turn 
it over to him. 

X Int. 160. Which will you have it, “belonged to Mr. Hatha- 
away ” or “was to go to Mr. Hathaway ?” 

Ans. Was to go to Mr. Hathaway. 

X Int. 161. You testified at the former trial of this case, did you 
not? 

Ans. Yes, sir. 

X Int. 162. Do you remember making this statement, as follows 
(reading from testimony): “I knew the fact that the bonds were 
given to Mr. Hubbard,” ete. ? 
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Ans. I don’t remember testifying. 

X Int. 1635. Is that true? 

Ans. Yes, sir; it Is. 

X Int. 164. On the 15th of April, ’79, Mr. Hubbard wag at the 
bank and you notified him about the change. Did he, in that inter- 
view, say that he expected to hear from Mr. Hathaway, and that he 
would decide in a few days about the exchange ”? 

Ans. On the 15th of April? | 

X Int. 165. Yes; or about that time; that was before he signed a 
the papers. ? 

Ans. I don’t remember when I had the conversation with him 
about exchanging the bonds in the first place. 

X Int. 166. Well, about his reply, that he expected to hear from 
Mr. Hathaway in a few days and would decide about the mat- 

ter ? 
o4 Aus. I don’t remember his making that statement. 

X Int. 167. Do you remember of his subsequently coming 
in and saying that he had a letter from Mr. Hathaway and desired 
to have the bonds changed, and then signing the paper ? 

Ans. I don’t remember that he said he had a letter. 

X Int. 168. At the time you took the order on the 24th of April, 
‘79, was it your intention to exchange the bonds if the directors con- 
sented to it? 

Ans. It was. 

X Int. 169. Did you have at that time any idea of submitting the 
order for exchange to the board of directors ? 

Ans. I did; yes,sir. I had in mind whether the bank would want 
continue to do business with Mr. Hubbard. 

X Int. 170. What was the reason of your notification to Mr. Hub- 
bard that the exchange ought to be made? 

Ans. Simply as a kindness to him; we notified all our customers 
when their bonds became due. 

X Int. 171. Was it a matter of such importance that the board of 
directors had to pass upon it ? 

Ans. Ordinarily it would not have been. 

X Int. 172. You say the bank was informed in March, ’79, that 
Mr. Hubbard was in failing circumstances ? 

Ans. It was currently reported that he had failed. 

X Int. 173. Had any of his paper been protested in your bank ? 

Ans. No, SIT. 

95 X Int. 174. Was he in arrears to your bank in any way or a 
was this simply a street rumor that you heard ? i 
Ans. Yes, sir; there was no occasion to protest his notes then. 
X Int. 175. There was no note matured against him ‘till October, 


- 


t 


oo 
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Ans. I think not. | 
X Int. 176. After you heard of it? | 


Ans. I think not. 

X Int. 177. What was the motive cause, if you know, of the bank 
closing out these collateral bonds and discontinuing the line of dis- 
count that had been given to him before that time ? 
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Ans. They never refused to discount for him. 

X Int. 178. Tell me, if you know, what the motive was. 

Ans. It was at his own option; he decided to close the account 
himself. We held the money and he told us to make up the ac- 
count and pay his notes out of it. 

X Int. 179. Do you mean that he went there and asked you to 
stop the discounts for him ? 

Ans. No. After his conversation with Mr. Tilton 
© rupted). 

X Int. 180. Did not the bank on the 28th of April determine that 
they would not make any more discounts for him ? 

Ans. No, sir; they determined that the president should have a 
conversation with him and decide whether it was worth while for 

him to go on borrowing money from the bank and paying six 
96 percent. Mr. Hubbard decided the question himself. I don't 

know whether the bank would have granted a new loan if he 
requested it. I presume they would on four per cent. bonds. 

X Int. 181. Did he not have a note of $800 in there then ? 

Ans. Yes, sir. 

X Int. 182. Did not the bank refuse to renew that note? 

Ans. No, sir; there was no refusal. The matter was under con- 
sideration. 

X Int. 185. He asked the discount ? 

Ans. Yes, sir. 

7 X Int. 184. It was not given ? 

Ans. It was not at that time. 

X Int. 185. Was it ever given ? 

Ans. No, sir: because he withdrew his notes. 

X Int. 186. They were not withdrawn until the 16th of May, ‘79. 
This was a transaction on the 24th of April? 

Ans. In the meantime he was deciding whether he would pay 
lis notes or not, I suppose. 

X Int. 187. He had requested, in writing, on the 24th, that you 
shouid turn these into four per cents. ? 

Ans. Yes, sir. 

X Int. 188. For what purpose ? 
(Question objected to by Mr. Hammond and excluded by the 


(inter- 


court.) 
X Int. 189. I understand you to say, then, that some time between 
a the 24th and 30th of April Mr. Hubbard and the bank together de- 


. 


cided to retire all his paper? 


97 Ans. No, sir. 
X Int. 190. When was it? 
| Ans. Between the time he made his application on the 30th of 
| April, I think he had his conversation with Mr. Tilton, it remained 
for Mr. Hubbard to decide whether he would pay those notes or not; 
| there was no compulsion about his paying them. 
X Int. 191. When did he decide to pay bis paper to the bank ? 


Ans. On the 15th of May. 
X Int. 192. That was the first time that he decided ? 
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Ans. That was the first time he told me that he would pay his 
notes. ) 

X Int. 198. Then he requested and the bank agreed, or the bank 
requested and he agreed, to anticipate his papers, he giving them 
rebate, and retire them? 


(Objected to by Mr. Hammond and question excluded by the 
court.) 


X Int. 194. That was when? 

Ans. On the 15th of May. 

X Int. 195. On that day, then, you understood that the discount 
between Mr. Hubbard and the bank was consummated ?” 


(Question objected to by Mr. Hammond and excluded by the 
court.) 


X Int. 196. This check for $175.85; how was that made up? 

Ans. I think the balance due from the collateral was a hundred 
and fifty-odd dollars. 

X Int. 197. $156.25? 
98 Ans. Yes, sir; the notes that had matured we charged him 
interest on, and rebated to him the interest ou notes that were 

not yet due, making sufficient to make the amount there. 

X Int. 198. Added to the premium on the bonds? 

Ans. Yes, sir; we refunded him the interest and charged him the 
interest he owed us. I think I have the exact amounts. 

X Int. 199. Perhaps you had better give how that was made up? 

Ans. The proceeds of the bonds were $10,156.25, his notes amounted 
to $10.000, which left a balance of $156.25. We refunded to him 
$24.49 interest, and we charged him $4.89 upon notes that had be- 
come due,and that, added to the balance due on the notes, amounted 
to $175.85. 


(Mr. HammonpD:) 


X Int. 200. That is, the difference in the interest account added 
to the bonds made the amount of the draft ? 


Ans. Yes, sir. 
Redirect examination by Mr. J.W. Hammonp: 


Int. 201. You were asked whether on the books of the bank there 
was any account with Mr. Hubbard about these bonds? (Showing 
witness paper.) Will you look at that and see if that was made by 
you at the time the bonds were sold ? 

Ans. It was. 


(Mr. Hammond reads the paper and it is put in evidence and 
marked Exh. “J,” M. E. C.) 


Int. 202. When the coupons were cut off from time to time 
99 and sold to whose account were the proceeds credited ? 
Ans. Appleton Hubbard’s. 


~ 


~ 
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(Mr. Hammonp:) I believe that is all. 


The plaintiff offers to prove by the testimony of Mr. L. D. Norris’ 
his counsel, that in the month of June, 1879, he was instructed by 
the plaintiff in this case to,go to Old Cambridge and have an inter- 
view with Mr. Appleton Hubbard, and find out the precise situation 
and what had been done touching the sale by the bank of the 
$10,000 bonds in controversy; that on the 19th day of June, 1879, 
Mr. Norris bad an interview with Mr. Hubbard in which he (Hub- 
bard) stated to Mr. Norris, at his office in Old Cambridge, facts which 
appear in the paper marked “ X ;” that at that time he (Hubbard) 
exhibited to Mr. Norris the twenty-five notes in the condition they 
now are in evidence; that Mr. Norris requested Mr. Hubbard to send 
the notes to Mr. Hathaway in July or August, and that after that 
Mr. Norris saw the notes in Mr. Hathaway’s house in his possessioh ; 
that Mr. Norris returned in July, ’79,spending some portion of June 
ut the North, and made his report to Mr. Hathaway as in paper 
“X;” that the plaintiff directed Mr. Norris to come to Boston and 
employ counsel to prosecute this claim ; that the earliest moment Mr. 
Norris could return was in October, ’79; that in October, ’79(the 30th, 
he thinks), Mr. Norris went to the office of breoks, Ball & Story, in this 
city,and submitted tothem that statement witha large number ofother 

papers, Which Mr. Norris can give if the counsel desires, and 
100 ~=requested them to examine the law in this case and report to 
Mr. Hathaway whether he had a legal claim, and. if, in their 


judgment, they deemed it necessary to call upon the bank ; that they 


made no report until May 24th, 1880; that they then made a re- 
port in writing which Mr. Norris communicated to his client; that 
it was not satisfactory to him, and that he directed Mr. Norris then 
to consult an old family friend by the name of Oliver Prescott, a 
lawyer, who resided in New Bedford; that Mr. Norris did not sue- 
ceed in coming East until the summer of ’S1, his usual summer 
tour: that he then saw Mr. Preston, who declined to take the case, 
and recommended him very earnestly to Attorney General Marston ; 
that he (Norris) turned over then to Attorney General Marston the 
papers that were in Brooks, Ball & Story’s office, and directed him 
to take charge of the case, commence suit, and, if he thought neces- 
sary, to communicate with the parties. 


(Mr. Norris:) That isall the testimony I desire to give. If that 
is competent testimony I desire to testify to it. 


(Mr. Norris swears to the facts as detailed in the offer of proof, 
stating them to be within his own knowledge, and the testimony 
is heard subject to all objections as to its relevancy.) 


101 Deposition of James S. P. Hathaway. 


Taken in New Baltimore, Michigan, September , 1882, under com- 
inission, upon interrogatories annexed thereto, before Henry M. 
Hinsdill, commissioner. 
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Direct interrogatories by Gkorce Marston, Esq., in behalf 
of plaintiff: 

Int. 1. State if you are the plaintiff in this cause, & if Gilbert 
Hathaway was your father. 

Ans. I am the plaintiff and Gilbert Hathaway was my father. 

Int. 2. When and where did Gilbert Hathaway die? 

Ans. My father, Gilbert Hathaway, died at New Baltimore, Ma- 
comb county, Mich., October 26th, 1871. 

Int. 3. State, if you know, who was the owner in the winter & 
spring of 1879 of the following-described bonds of the United States, 
viz: 7 bonds of the issue of 1867 of one thousand dollars each, 
numbered 91415, 91414, 91415, 91416, 91417, 91418, 91419. with in- 
terest coupons attached (called 5-20 bonds); 5 bonds of the issue of 
1867 of five hundred dollars each, numbered 36979, 36980, 36981, 
36982, 36985, with interest coupons attached (called 5-20 bonds) ; 
5 bonds of the issue of 1867 of one hundred dollars each, numbered 
100,745, 100,746, 100,747, 100,780, 100,744, with interest coupons 
attached (called 5-20 bonds), and state, if you know, where said 
bonds were during the time aforesaid. 


(Objected to as improper in form.) 


102 Ans. I was the owner of the bonds named and described 

in the interrogatory. I know from information of Appleton 
Hubbard, of Old Cambridge, Mass., that these bonds were during 
the time named in the defendant’s custody under sundry contracts 
of pledge and as collateral to said Hubbard’s promissory notes. 

Int. 4. If you shall have answered that you were the owner of the 
bonds aforesaid, state how it happened that they were where they 
were. State the whole matterso far as it is known to vou personally. 

Ans. After I had qualified as executor of my father’s estate and 
had given bonds in the penalty of two hundred thousand dollars, as 
executorand residuary legatee, | made a partial examination of the 
situation of the estate of my father as to his debts and assets, and 
discovered that Appleton Ilubbard, of Old Cambridge, was indebted 
to my father upon a promissory note of date July 20, 1867, for seven 
thousand dollars ($7,000.00), at 7°; per cent. interest, upon which 
five indorsements of payments had been made in my father’s life- 
time; that several loans of money had been made by my father to 
him sinee the date of said note; that my father had in the defend- 
ant’s hands ten thousand dollars ($10,000) in Government bonds 
pledged as collateral to Mr. Hubbard’s notes; that the coupon in- 
terest upon said bonds had apparently been received from time to 

time by my father. 
103 In the spring of 1872 I visited Old Cambridge and had an 

interview with Mr. Hubbard, and from him ascertained with 
more particularity the situation and whereabouts of the ten thou- 
sand dollars ($10,000.00) in bonds and the state of the money deal 
between them. His information to me was that my father had con- 
sented and agreed with him and the defendant bank that these 
bonds of his might be pledged to the defendant bank as collateral 
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to his (Appleton Hubbard’s) commercial papers, but that the interest 
coupons must be regularly remitted to him in Michigan; that the 
arrangement had continued for many years and he desired it to be 
further continued by me. 

[ consented that it should be until I advised him that it must 
cease. I did not call at the bunk to verify this information, having 
full confidence in the integrity & honesty of Mr. Hubbard, who had 
been for many years a close, personal friend of my father and the 
family. This is not personal knowledge of the bonds, but I give it 
as information that I believe to be true and upon which I subse- 
quently acted. 

Int. 5. State whether or not you ever received for the interest due 
on the bonds aforesaid any check, draft, or bill of exchange; if so, 
when and whose check or draft or bill of exchange was it—that is, 
who drew it & on what account or on whose account was it drawn. 


104 (Objected to so fur as it seeks to obtain a description of any 
written paper, protesting that the paper itself is the best evi- 
dence.) 


Ans. I have, since I qualified as execifor as afvresaid, received 
the coupon interest on said bonds up to July Ist, 1875, the coupon 
of January Ist, 1879, not having been paid to me. ‘This interest 
was sent to me in various forms by Appleton Hubbard’s checks on 
the defendant and, I think, by the defendant’s drafts on its New 
York correspondent and possibly by drafts of other banks. 

[It was all done by correspondence and, so far as I have preserved 
the letters and envelopes, [ have caused the same to be attached to 
this deposition as exhibits numbered one to 9, both inclusive, and 


sal 99 
la. 


(Witness now produces and offers said exhibits, which I now 
9? 66 6) 7? 66 9 ‘6 ? ? ?? 


’ 
mark as Exhibits “1, , 4 a” *g¢" “OG °C ee 
“la."—H. M. Hinsdill, commissioner.) 


These exhibits are letters written me by said Hubbard, being wholly 
in his handwriting and signed by him and received by me by mail 
in due course following their several dates. Many other similar 
letters, not being deemed important by my assistants, have been 
destroyed or mislaid and lost,and I wish to state in this connection 
that in February, 1873, I was taken ill with a severe attack 
of inflammatory rheumatism, lasting some (4) four months; 

that partially recovering from that attack I was again 
.105 taken with the same disease. In May, 1874, and from thence 
on continuously, I have been confined to my bed and rolling 
chair and bed and ineapable of using or being supported by my 
lower limbs, and at times suffering intense pain, whereby my papers 
and memoranda and business affairs have fallen into some disorder. 

Int. 6. If you shall have stated that the bonds aforesaid were your 
property, state how or in what way they became yours. If by any 
will, annex an authenticated copy of such will. 
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Ans. These bonds became my property by virtue of my father’s 
will under the laws of Michigan. I will offer in evidence an au- 
thenticated copy of my father’s will. 


(Witness now offers in evidence an authenticated copy of said 
will, which I now receive and mark Exhibit “ 10."-—H. M. Hinsdill, 
U.S. commissioner.) 


Int. 7. State whether or not you, at any time, gave any permission 
or authority to the First National Bank of Cambridge, Mass., or any 
of its officers, to sell any of said bonds. If there was any such per- 
inission or authority state its terms & extent and conditions. 


(Objected to, and improper in form.) 


Ans. I never gave any permission or authority to the defendant 
or any of its officers to sell any of said bonds. On the contrary, | 
directed the bank to convert them into Government four p’r cents., 
and have reason to believe, from said Hubbard’s letters, that this 

direction was received by its officers before the bonds were 
106 sold by the bank’s order. 
[nt.S. State whether or not you ever assented to or per- 
mitted the sale of any of said bonds by the defendant or any of its 
officers or agents. 


(Objected to as improper in form.) 


Ans. I never assented to or permitted the sale of any of said bonds 
by any one. 

Int. 9. State whether or not you ever, after knowing of any such 
sale of any of said bonds, approved, ratified, or confirmed such sale. 


(Objected to as improper in form.) 


Ans. After being informed, which was early in May, 1879, of the 
sale of said bonds, I never approved, ratified, or confirmed such sale, 
but, on the contrary, as soon as the state of my health would admit, 
I took steps to enforce against the said bank what I was advised 
was mv legal right. 

Int. 10. If you have in your possession or control any letter, paper- 
writing, or document signed by any officer or agent of the defend- 
ant, please annex the same to your answer,hereto. 

Ans. I have before produced and had annexed to this deposition 
as and with Exhibit “9” account of sale of said bonds as made & 
stated by the agents of the defendant bank, and subsequently sent 
to me in a letter attached thereto—that is to say, one of the letters of 
said Hubbard of date April 30,1879, and given as Exhibit “9” 

aforesaid. 
107 Int. 11. State, so far as you personally know, to whom the 
interest which had fallen due on said bonds prior to May 1, 
1879, or upon any prior bonds which had been eancelled or ex- 
changed into the bonds aforesaid, had been paid up to that date, 
and by whom, so far as you know. 
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Ans. I have in part answered the interrogatory in my answer to 
the fifth interrogatory, adding thereto that all interest coupons and 
all interest on those bonds or on any bonds for which these had 
been exchanged at any time by the defendant had been (excepting 
the January Ist, 1879, coupons) regularly paid to my late father or 
to myself in the manner indicated by the exhibits given in my 
answer to the 5th interrogatory. 

Int. 12. If there is any other matter or thing known to you con- 
cerning the subject-matter of this suit please state the same fully 
and particularly as if the same were specifically inquired of, 
whether the same may benefit one party or the other to this cause. 

(Objected to so far as it seeks to have an answer from the witness 
stating things he does not personally know or giving the contents 
of any written paper or violating in any other way the rules of evi- 
dence.) 

Ans. Shortly after the 16th day of April, 1879, I received from 
said Appleton Hubbard the letter hereto annexed and marked 
Exhibit “8,” as before given. I caused a letter in reply to be sent 

to said Hubbard by mail on or about the 20th day of said 
108 April. I have no copy of said letter; but that from recollee- 

tion I can substantially state its contents (in the event that 
the original, supposed to be in the hands of said Hubbard, cannot 
be found). It referred to the return of a small postal order of 
twenty-five dollars ($25.00) sent to pay Mr. Hubbard’s expense from 
Boston to Michigan, I desiring a personal interview which I could 
not have except by Hubbard coming to me; it promised to look 
up the seven-thousand-dollar ($7,000.00) note and the amount paid on 
it; it requested Mr. Hubbard to direct the defendant bank to ex- 
change these bonds for Government four per cents. and generally 
to protect my interests in the matter of the pledge; it expressed 
anxiety that the bank should, if they did not fully understand, be 
notified of my succession to my father’s rights in the pledged bonds. 


J. S. P. HATHAWAY. 


Cross-interrogatories by J. W. Hammonp, Esq., in behalf of 
defendant: 


X Int. 1. State when and where you ever saw the bonds described 
in the third direct interrogatory. 

Ans. I never saw the bonds described in the third interrogatory. 

X Int. 2. If you personally have had any written or oral commu- 

nication with any officer of the defendant bank concerning 
109 said bonds or any of them state it in full if it was oral, 

and if it was in writing annex hereto copies of such writing, 
as well all letters to which your name was signed by you or by some 
one for you and sent to the bank or its officers as also al! letters re- 
ceived by you from the bank or any of its officers. 

Ans. I am not aware that personally or orally I ever had any 
communication with any of the officers of the defendant bank, or 
that I ever wrote to them or any of them or directed any letter to 
be written to them or any of them. 
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X Int. 3. On or about May 9, 1879, did you send a letter to the 
bank or one of its officers t6 which your signature was appended by 
you or by your authority? Annex hereto a copy of that letter if 
you have one, and state in whose handwriting the letter is and by 
whom your name was signed to it. 

Ans. I have no recollection of having on or about May 9th, 1879, 
or at any time sent a letter to the defendant bank or caused one to 
be sent. 

X Int. 4. In May; 1879, was any member of your family in the 
habit of signing your name by your direction? If so, who was it? 

Ans. In May, 1879, and before and after that date, when I was 
suffering from pain and depressed by my disease, my wife, Mrs. 
Eveline L. Hathaway, was in the habit of answering in my name 

business letters requiring, in her judgment, “attention, and 
110 otherwise using my name in and about my business as she 

thought prudent, with my advice, if capable of giving it; if 
not, then without. 

X Int. 5. On or about May 1, 1879, did vou receive any letter from 
Appleton Hubbard, of Cambridge, Mass., stating the bonds had been 
sould? Ifyou did, please annex a copy thereof hereto. 

Ans. On or about May Ist, to wit, April 16, ’79, and April 30th, 
‘79, I received letters from Appleton Hubbard, the original of which 
I have before presented herewith and caused to be annexed and re- 
turned as Exhibits Nos. “8” and “ 9.” 

X Int. 6. Did you receive from said Hubbard any letter concern- 
ing these bonds or the sale thereof between the 25th day of April, 
1879, and the first day of June, 1879? If so, please annex copies 
thereof hereto; annex a copy of each letter. 

Ans. I have before given, to be made exhibits, all letters (original, 
with accompanying envelope, where I had it) in my possession re- 
ceived between the dates named. I have caused careful search to be 
made and none other has been found. 

X Int. 7. Did you receive from said Hubbard in the month of 
May, 1879, a check for one hundred and seventy-five dollars = 
some cents? If you did, state how it was sent to you, and if it ws 
enclosed in a letter annex hereto a copy of the letter. State what 
you did with the check, and whether you received the benefit 
thereof. 
Ans. On or shortly after May 19th, 1879, I received in a letter 
111 from Appleton Hubbard one hundred and seventy-five dol- 

lars and eighty-five cents ($175.85) as the amount the bank 
had left for me after its sale of the ten thousand dollars of bonds; 
that | marked in pencil on the bond sale ticket this amount so re- 
ceived, and did not, or rather my assistants did not, preserve the 
letter. I have had search made and it cannot be found. I have 
used this money in my business; do not remember whether it came 
by private check or by defendant bank’s draft. 

X Int. 8. Did you not cause said check to be endorsed to Wm. 
srincherhoff & Co. and receive credit therefor? State all the partic- 
ulars fully. 

Ans. I cannot now remember what special disposition I made of 
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the monev. I used it in my business and credited it to the defend- 
ant bank by the minute on the bond sale ticket. This minute was 
made on the day of its receipt, and the bond sale ticket appears in 
Exhibit No. “9.” 


J. S. P. HATHAWAY. 


112 “ExHIBit 1.” H.M. H., U.S. Com. 
CAMBRIDGE, Jan. 10th, ’74. 


FrienD HatHaway: My cashiersold the Jan. coupons, returning 
to me 333.00, after taking out 150 due me on amount sent you last, 
making 183 your due now, for which I send my check, as the cashier 
says you can use as well as his. 

I do not hear anything from parties you speak of in your letter. 

[ will slso send in another envelope a cireular of pills that is 
doing wonders about here, and if you think you would like to try 
them and cannot get them there I will send a box by mail for you. 
Annie has tried them and thinks they are just what you need. 

Truly, . APPLETON HUBBARD. 


id * 


“Exuisit 2.” H.M. H., U.S. Com. 


CAMBRIDGE, Oct. 16th, 1874. 


Frrenp HatnHaway: Please find enclosed check for coupons sold 
at the rate of 10 p’r cent. 

The bank let theirs go for the same, and I thought no use to 
hold them longer. They have been less since. 


Truly, APPLETON HUBBARD. 
Am’t of check, $330. (Written in pencil.) 
113 On the envelope : (Post-mark.) 
Cambridge Station, 
Mass., 
Oct. 16. 


J.S. P. Hatwaway, Esq., 
New Baltimore, 
Michiaan. 


Exuipsit 3. H. M. H., U.S. Com. 


CAMBRIDGE, July 7, 1875. 


KrieEND Harneway: Please find enclosed check of $1,187, being 
from coupons 351, leaving to go on note 836; regret I could not 
send more at this time, but must keep the wheels a moving. 

With many kind regards, &c., I remain truly, 

, A. HUBBARD. 


The am’t to go on note Is endorsed, 
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“ Exuipit 4.” H.M. H., U.S. Com. 


CAMBRIDGE, Jan. 6, ’77. 
Frrenp Hatueway: Isent you check on New York bank as 
amount of coupons; did not write, as did not want to give appear- 
ance of money in it. 
We wish you a happy Christmas & New Year's & family. Hope 
your health is improving. 
Many kind regards to yourself & family, 


APPLETON HUBBARD. 


114 On the envelope : (Post-mark.) 
Cambridge Sta., Mass., 
Jan. 4. 
JAMES S. P. Harneway, Esq., 
New Baltimore, 
Michigan. 


On inside of above envelope written in pencil: Ree’d Jan’y 8, ’77, 
from A. Hubbard, N. Y., check for 321 coupons sold, belonging to 
estate G. H. 

On another envelope : (Post-mark.) 

Cambridge Sta., Mass., 
Jan. 6. 
JAMEs 8S. P. Hatureway, Esq., 
New Baltimore, 
Michigan. 


“EXHisit 5.’ H.M. H., U.S. Com. 


CAMBRIDGE, July 18th, ’77. 
FRIEND HarHeway: Yours of the 14 is at hand. Please find’ 
cashier’s check for coupons, three hundred fifteen too ($3105.75). 


Regret very much to learn of your illness; was in hopes of seeing 
you at our place this summer. 


Our kind regards to yourself and family. 


‘Truly yours, APPLETON HUBBARD. 


On the envelope : (Post-mark.) 
Cambridge Sta., 
Mass., July 18. 
JAMES S. P. Hatueway, Esq., 
New Baltimore, 
Michigan. 


115 “Exuisit 6.” H.M. H., U.S. Com. 


CAMBRIDGE, July 11th, 1878. 
FRIEND HatHeway: Yours of the third is at hand. Would say, 
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if I interpret it correctly, it is a formal demand for the bonds, which 
you desire me to return to you as executor of the will of Gilbert 
Hatheway. 

And, such being the order, of course I will cordially comply and 
accept your suggestions as to manner how and what to do, but of 
course it will take some little time to bring it about. 

Thankful for past favors, — and at this time enclose check for 
coupons from bonds amounting to three hundred one dollars ;\; 
($301.12), and will remit as soon and as fast as possible, not being 
able to designate precise time, but as am able to redeem them from 
time to time— 

Hoping this will be satisfactory to you and all parties interested. 

My wife’s health is very poor, and she is boarding at my sister's, 
in the country; hope you will soon regain your health; will close 
with kind regards. 

APPLETON HUBBARD. 


On the envelope of the foregoing letter is written— 


(Post-mark.) 
~* Boston, Mass., 
Jul- 11,12 p. m. 


JAMES S. P. Harueway, Esq., 
New Baltimore, 
Michigan. 


b 116 “Exuisit 7.” H. M. H., U.S. Com. 


CAMBRIDGE, Jan. 23rd, 1879. 


FRIEND HatHeway: Yours of the 18 is received; will send you 
check in a few days; was obliged to use the coupon money to pre- 
vent my note going to protest. 

Hope you are better. With kind regards, will close. 

, APPLETON HUBBARD. 

On the envelope : 

(Post-mark.) 
Boston, Mass., 
Jan. 23, 8 p. m. 


JAMEs 8S. P. HatHeway, Esq., 
New Baltimore, 
Michigan. 


“Exuisit 8.” H. M. H., U.S. Com. 


CAMBRIDGE, April 16th, 1879. 
I’RIEND HatHEway: Yours of the 14 is received, with post-office 
order enclosed, which I return with many thanks to you, as it does 
seem to me I can explain satisfactorily to you and save expenses of 
my going out there. 
The fact is I wanted you to sign the paper I sent you, as you being 
much the largest creditor. Had you signed it, I have no doubt the 
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rest would. The other parties are all I care to get rid of, and 
117. ~—s will not consider myself any less legally or morally obligated 
to do all I can towards paying you in full, but must get rid 
of the others. Then in the goodness of heart you might feel to 
assist me, but could not accept of ituntil ] — clearoftheothers. Then 
I am as ready to send you every dollar I can make above my living 
expenses, as I have done in times past, until you are paid in full. 
The cashier sent for me to come and see him yesterday. He 
wished to know about the bonds, and thought they ought to be 
changed. I told him I expected to hear from you in a few days. 
Hope§you will sign that paper and send it to me as soon as possi- 
ble, as it may prevent prosecution or anything of the kind; and 
you can depend I am true blue toward you. 
Our kind regards, We. 


APPLETON HUBBARD. 


“Exursit 9.” H.M.H., U.S. Com. 


CAMBRIDGE, April 30th, 1879. 


FrrenpD HarHEeway: Yours with signed document came to hand 
all right. It has been presented to some of my creditors, who 
refused to sign; consequently my wheels are blocked. 

I am still on the wharf supplying my customers as usual, but sur- 
render the wharf to-night, but can remain for nothing until they 

can lease it, which I think will be a long time. After receiv- 
118 ing vour letter I went to the bank — requested them to ex- 

change those bonds for 4 pr. ct. They told me to come down 
to-day to see about them, and — found they had sold them as p’r 
schedule which I will enclose to you, claiming all but balance of 
156.25, which still remains there for me to check out for you. I 
enclose sample of notes given by me to them while drawing cash 
from them so you can see the right they claim. No one molest- me 
here or seem- to care much about it, as it is the general opinion that 
those who have not gone up must sooner or later. Should any one 
molest me, the only way for me is to petition in bankruptey, which 
my lawyer advised me todo at once. I am yet sanguine enough to 
think I will yet be able to pay you a large per cent. if economy, per- 
severance, & energy will doit. I am not discouraged, so many of 
business friends and customers greet me with a smile and tell 
me to brave it through and go ahead and I will come out all right 
yet. 

Now I will close with kind regards, hoping to hear from you 
soon. 

APPLETON HUBBARD. 


119 “ Exarsit 9.” H. M. H., U.S. Com. 
450 dolls. 00 ets. CAMBRIDGE, August 31st, 1878. 
Four months after date I promise to pay to the First National 
Bank of Cambridge or order four hundred and fifty dollars for 
value received, I having deposited with this obligation as collateral 


a ee 


in 
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security, with authority to sell the same without notice, either at 
4 public or private sale or otherwise, at the option of the holder or 
holders hereof, on the non-performance of this promise, he or they 
giving me credit for any balance of the net proceeds of such sale re- 
maining after paying all sums due from me to the said holder or 


: holders, or to his or their order, four hundred and fifty dollars in 
» U.S. 5-20 bonds. 

. APPLETON HUBBARD. 
“gy (Name cancelled.) 

} “Exuisit 9.” H. M. H., U.S. Com. 

; Office of Brewster, Basset & Co., bankers, No. 35 Congress street. 
5 boston, Apr. 25, 1879. 

f Bo’t of W. A. Bullard, Esq. 

‘ FM GS ee »iethcahiilllliaiaiigien 7,113 75 
Coe ¢ 66S ee ee wanda ee 
; eS | Cee ee 


May 16, ’79, sent $175.85. (Written in pencil.) 
On back of bill: Sale ac. Sent J.S. P. H. by bank. 


| 120 Exurpit 10. H. M. H., U.S. Com. 


To the Hon. Thomas L. Sackett, judge of probate for the county of 
Macomb, in the State of Michigan: 
The petition of James 8. P. Hathaway, who is of the age of twenty- 
one years and upwards, of the county of Macomb, respectfully shows— 
That Gilbert Hatheway, late of New Baltimore, in said county of 
’ Macomb, departed this life in said village of New Baltimore, in the 
county of Macomb, on Thursday, the twenty-sixth dav of October, in 
the vear of our Lord one thousand eight hundred and seventy-one, 
leaving a last will and testament, as your petitioner is informed and 
verily believes; that deceased was,at and immediately previous to 
his death, an inhabitant of said county of Macomb, and that he was 
possessed of real & personal estate, situate and being in the county 
of Macomb, to be administered, and that the estimated value thereof 
is the sum of one hundred thousand dollars or thereabout, as your 
petitioner is informed and verily believes. 

And your petitioner further shows that the names and residences 
of the heirs-at-law of said deceased and other persons interested in 
his estate are as follows: 

Abegal D. Hatheway, the widow of said deceased, and vour peti- 
tioner, a son of said deceased, residing at New Baltimore, in said 
county of Macomb; Rufus C. Hatheway, a son of said deceased, re- 
siding at Ionia, in the county of Ionia, in said State; Isabell H. 

Wheeler, a daughter of said deceased, residing at Adrian, in 
12] the county of Lenawee, in said State; Gilbert Hatheway, a 
grandson of said deceased, named in said will, residing with 
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his father, Rufus C. Hatheway, at Tonia aforesaid; Mabel Gilbert 
Hatheway, named in said will, reside [residing] with her father, 
your petitioner. | 

Your petitioner therefore prays that all persons interested in said | 
estate may be duly cited, as required by law and to this court may 
seem proper; that said will be proved, approved, and allowed, and 
that administration of said estate may be granted to vour petitioner, 
and that such other and further order and proceedings may be had 
in the premises as may be required by the statutes in such case made ‘dh 
and provided. : 

Dated Mt. Clemens, November 4th, 1571. 

JAMES 8S. P. HATHEWAY. 


STATE OF MICHIGAN, | 
County of Macomb, j 


, Ss Ss by 


On this fourth day of November, in the year one thousand eight 
hundred and seventy-one, then personally appeared before me James 
S. P. Hatheway, the petitioner named in the foregoing petition, who, 
being by me duly sworn, did depose and say that he heard read the 
foregoing petition — him subscribed and knew the contents thereof, 
and that the same was true, according to the best of his knowledge 
and belief. 

Before me 


T. L. SACKETT, a 

Judge of Probate. 
122 Srate oF MICHIGAN, | . 
County of Macomb, §* 


At a session of the probate court for the county of Macomb, holden 
at the probate office, in the village of Mt. Clemens, on Saturday, the 
fourth day of November, in the year one thousand eight hundred 
and seventy-one. 

Present: Thomas L. Sackett, judge of probate. 


In the Matter of the Estate of Girpert Hatrneway., Deceased. 


On reading and filing the petition, duly verified, of James 8. P- 
Hatheway, praying, amongst other things, that a written instrument» 
this day filed in this offiee, purporting to be the last will and testa- 
ment of said deceased, may be proved, approved, and allowed, that 
letters testamentary may be granted to said James 8S. P. Hatheway, - 
as in said instrument named— 

Thereupon it is ordered that Saturday, the second day of Decem- 
ber, 1S71, at ten o’clock in the forenoon, be assigned for the hearing of 
said petition, and that the heirs-at-law of said deceased and all other 
persons interested in said estate ave required to appear at a session 
of said court then to be holden at the probate office, in the village 
of Mt. Clemens, and show cause, if any there be, why the praver of 
the petitioner should not be granted; and it is further ordered that 
said petitioner give notice to the persons interested in said estate of 
the pendency of said petition and the hearing thereof by causing a 
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copy of this order to be published in the Mt. Clemens Monitor, 
123. a newspaper printed and circulated in said county of Macomb, 
three successive weeks, at least, previous to said day of hear- 


T. L. SACKETT, 
Judge of Probate. 


STATE OF MICHIGAN, | . 
. . ~ # 
County of Macomb, | 


At a session of the probate court for the county of Macomb, holden 
at the probate office, in the village of Mt. Ciemens, on Saturday, 
the fourth day of November, in the year one thousand eight hun- 
dred and seventy-one. 

Present: Thomas L. Sackett, judge of probate. 


In the Matter of the Estate of Ginpert HAtrneway, Deceased. 


On reading and filing the petition, duly verified, of James 8. P. 
Hatheway praying, amongst other things, that a written instru- 
ment this day filed in this office, purporting to be the last will and 
testament of said deceased, may be proved, approved, and allowed ; 
that letters testamentary may be granted to said James 5S. P. Hathe- 
way, as in said instrument named— 

Thereupon it is ordered that Saturday, the 2d day of December, 
1871, at 10 o'clock in the forenoon, be assigned for the hearing of 
said petition, and that the heirs-at-law of said deceased and all other 
persons interested in said estate are required to appear at a session 
of said court then to be holden at the probate office, in the village 
of Mt. Clemens, and show cause, if any there be, why the prayer of 

the petitioner should not be granted ; and itis further ordered 
124 that said petitioner give notice to the persons interested in 

said estate of the pendency of said petition and the hearing 
thereof by causing a copy of this order to be published in the Mt. 
Clemens Monitor, a newspaper printed and circulated in said county 
of Macomb, three successive weeks, at least, previous to said day of 
hearing. 


7 
Seed 

- 
. 


L. SACKETT, 
Judge of Probate. 


STATE OF MICHIGAN, |... 

County of Macomb, f°’ 

W. T. Lee, publisher of the Mt. Clemens Monitor, a newspaper 
published and circulating in the county of Macomb, being duly 
sworn, deposes and says that the annexed notice has been duly pub- 
lished in said paper at least once in each week for three successive 
weeks, and that the first publication thereof was on the tenth day of 
November, A. D. 1871. 


*F* ‘) 
V— 225 


66 EVELINE L. HATHAWAY, EXECUTRIX, &C., VS. 


Subseribed and sworn to before me this 2d day of December, A’ 
D. one thousand eight hundred and seventy-one. 
| T. L. SACKETT, 
Notary Public. Macomb County, Michigan. 


Printer’s bill, 3 folios 3 times_----. $4 20 
Affidavit of publication ...-..---- oO 
S470 


Received payment. 


W. T. LEE. 


125 Sratre or MIcHIGan, | 
County of Macomb, | 


a. 


The Probate Court for the County of Macomb. 


At a session of the probate court for said county of Macomb, 
holden at the probate office, in the village of Mt. Clemens, on Sat- 
urday, the second day of December, A. D. 1871. 

Present: Thomas L. Sackett, judge of probate. 


In the Matter of Proving the Last Will and Testament of GILBERT 
Hatrurway, Late of said County, Deceased. 


Now comes Giles Hubbard, who, being duly sworn and examined 
as a witness on behalf of the petitioner to prove said last will and 
testament, says that he resides in the village of Mt. Cletnens, in the 
county of Macomb and State of Michigan; that he was acquainted 
with Gilbert Hathaway, late of New Baltimore, in said county of 
Macomb, deceased, in his lifetime; that the said Gilbert Hathaway, 
at the time of and for eighteen years immediately previous to his 
decease, was a resident of New Baltimore aforesaid ; that said Gil- 
bert Hathaway departed this life at New Baltimore aforesaid on or 
about the twenty-sixth day of October, A. D. 1871; that he, the said 
Giles Hubbard, is one of the subscribing witnesses to the instrument 
now on file in this court and now shown to him, purporting to be 
the last will and testament of the said Gilbert Hathaway; that on 
the twenty-fifth day of October, A. D. 1871, in the village of New 
Baltimore, in the county of Macomb and State of Michigan, he, the 
said Giles Hubbard, saw the said Gilbert Hathaway sign and seal 
the said instrument; that the said instrument was signed and sealed 

in the presence of Stephen Schars, the other subscribing wit- 
126 ness thereto; that the said Gilbert Hathaway then and there, 

in the presence of him, the said Giles Hubbard, and in the 
presence of the said Stephen Schars, published and declared the said 
instrument to be his last will and testament; that the said Gilbert 
Hathaway then and there requested him, the said Giles Hubbard, 
and the said Stephen Schars to subscribe their names to said instru- 
ment as witnesses thereto; that they, the said Giles Hubbard and 
Stephen Schars, did thereupon, then and there, in the presence of 
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the said Gilbert Hathaway and in the presence of each other, sub- 
scribe their natoes to said instrument as witnesses thereto. 

And the said Giles Hubbard further says that the said Gilbert 
Ilathaway, at the time he signed, sealed, published, and declared the 
said instrument as aforesaid, was above the age of twenty-one years, 
and, according to the discernment and be lief of him, the sald Giles 
Hubbard, of sound mind and under no restraint whatever. 


GILES HUBBARD. 


Sworn, taken, and subseribed before me. 
T. L. SACKETT, 
Judge of Probate. 


STATE OF MIcHIGAN, | 
» se: 


County of Macomb, } 


At a session of the probate court for the county of Macomb, holden 

at the probate office, in the village of Mt. Clemens, on Saturday. the 

second day of December, in the year one thousand eight Lundred 
and seventy-one. 

27 Present: Thomas L. Sackett, judge of probate. 


In the Matter of the Estate of GILBERT If ATHAWAY, Deceased. 


This day having been assigned for hearing the petition of James 
Ss . Hathaway, praying, amongst other things, for the probate of 
the instrument heretofore filed in this court purporting to be the 
last will and testament of said deceased—- 

Now comes the said petitioner and moves the court here that 
said instrument be proved, approved, and allowed as the last wi.] 
and testament of said deceased, as he hath in his said petition prayed ; 
and it appearing to the court, by due proof on file, that a copy of 
the order of this court touching the hearing of said petition, made 
on the fourth day of November last past, has been duly published, 
as‘therein directed, whereby all parties interested in the premises 
were duly notified of said bearing, and no one appearing to oppose 
said motion, whereupon Giles Hubbard, one of the subscribing wit- 
nesses tosaid instrument,appeared in court and made oath that he saw 
the said Gilbert Hathaway, at New Baltimore, in said county of Ma- 
comb, sign, seal, and heard him publish and declare the said instru- 
ment to be his last will and testament, and that he, the said Giles 
Hubbard and Stephen Schars, the subseribing witnesses, at the 
same time attested the same and subscribed their names as witnesses 
thereto, in the presence of each other and of the said testator and 
— his request, and that he was then, according to the discernment 
of said Giles Hubbard, of sane mind. 

And it further appearing that the said Gilbert Hathaway 
128 —_ Jast dwelt and had his residence in and was an inhabitant of 
New Baltimore, in said county, and there died— 

And the evidence touching the premises being maturely consid- 
ered, it satisfactorily appears to this court that said instrument is 
duly proved and ought to be allowed as the last will and testament 
of said deceased. 
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It is therefore ordered, adjudged, and decreed by this court the 
said instrument be approved, allowed, established, and have full 
force and effect as the last will and testament of said deceased, and 
that the same be recorded as required by law. 

And it is further ordered that the execution of said will be com- 
mitted and the administration of the estate of said deceased be 
granted to said James 3S. P. Hathaway, the executor of said will 
named, who is ordered to give bond in the penal sum of two hun- 
dred thousand dollars, with sufficient sureties, as required by the 
statute in such case made and provided, and upon the same being 
duly approved and filed the letters.testamentary do issue in the 
premises. 

T. L. SACKETT, 
Judge of Probate. 


This is my last will and testament: 

First. I give to my wife thirty thousand dollars, to be paid to her 
by my executor, and which same shall be in leu of dower & on 
conditions that she release all her right of dower in & to my estate. 

Second. I give and bequeath to my son, Rufus C. Hatha- 
129 +~way, ten thousand dollars in addition to what I have hereto- 
fore advanced him. 

Third. I give to James 8. P. Hathaway, in trust for my grand- 
son, Gilbert Hathaway, son of Rufus, fifteen thousand dollars, to be 
paid him at the age of twenty-three yrs., provided he becomes a 
man of good, respectable, moral character. 

Fourth. I give and bequeath to my daughter, Belle H. Wheeler, in 
addition to my advances to her, fifteen thousand dollars ($15,000.00). 

Fifth. I give to the corporation of the village of New Baltimore, 
in Macomb county «& State of Michigan, fifteen thousand dollars, to. 
be used in the erection (in said village) of a school building, to be 
used as a high school & to be suitable for that purpose & to be 
known as the Hathaway school. 

Sixth. I give and bequeath to my granddaughter, Mabel Gilbert 
Hathaway, daughter of James 8S. P. Hathaway, fifteen thousand 
dollars. 

Seventh. All the rest, residue, & remainder of my property «& 
estate, of every name & nature, real, personal, or mixed, I give 
devise, and bequeath to my son, James S. P. Hathaway, & his heirs 
forever, he, the said James 8. P. Hathaway, to pay all my debts and 
the aforesaid legacies & bequests; and I hereby designate and ap- 
point my said son, JamesS. P., the sole executor of this my will, with 
full power to sell and dispose of my estate, by deed or otherwise, as 
he may see fit or deem proper, hereby revoking all former wiils or 
devises that I may have made. 

In witness whereof | have hereunto set my hand and seal this 
25th day of October, 1871. : | 


GILBERT HATHAWAY. [t.s.] 


130 Executed in the presence of us by the testator, who declared 
the same to be his last will and testament, and we, in his 
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presence and the presence of each other and at his request, subseribed 
our names as witnesses thereto. 
GILES HUBBARD, 
Mt. Clemens, Mich. 
STEPHEN SCHARS, 
New Baltimore, Mich. 


STATE OF MICHIGAN, | ... 
’ * AS 
County of Macomb, | 


At a session of the probate court for the county of Macomb» 
holden at the probate office, in the village of Mt. Clemens, on Satur- 
day, the second day of December, in the year one thousand eight 
hundred and seventy-one. 

Present: Thomas L. Sackett, judge of probate. 


In the Matter of the Estate of Ginperr Hatruaway, Deceased. 


This day having been assigned for hearing the petition of James 
S. P. Hathaway, praying, amongst other things, for the probate of 
the instrument heretofore filed in this court, purporting to be the 
last will and testament of said deceased, now comes the said peti- 
tioner and moves the court here that said instrument be proved, 
approved, and allowed as the last wilf and testament of said de- 
ceased, as he hath in his said petition prayed. 

And it appearing to the court by due proof of file that a copy of 
the order of this court touching the hearing of said petition made 
on the fourth day of November last past has been duly published as 

therein directed, whereby all parties interested in the premises 
151 ~were duly notified of said hearing ; 
And no one appearing to oppose said motion, whereupon 
Giles Hubbard, one of the subscribing witnesses to said instrument, 
appeared in court and made oath that he saw the said Gilbert 
Hathaway at New Baltimore, in said county of Macomb, sign, seal, 
and heard him publish and declare the said instrument to be his 
last will and testament, and that he, the said Giles Hubbard, and 
Stephen Schars, the subscribing witnesses, at the same time attested 
the same and subscribed their names as witnesses thereto in the 
presence of each other and of the said testator and at his request, 
and that he was then, according to the discernment of said Giles 
Hubbard, of sane mind: 

And it further appearing that said Gilbert Hathaway last dwelt 
and had his residence in and was an inhabitant of New Baltimore, 
in said county, and there died, and tle evidence touching the 
premises being maturely considered, and it satisfactorily appears to 
this court that said instrument is duly proved and ought to be al- 
lowed as the last will and testament of said deceased— 

It is therefore ordered, adjudged, and decreed by this court the 
said instrument be proved, allowed, established, and have full force 
and effeet as the last will and testament of said deceased, and that 
the same be recorded as required by law. 


NO tS I Ro ce ety He en Ce i ener A a A MR RR RR ABN la CN Ni EA RIE. ONT Bi! NE NRG IRI, Ce ca Reaa a ae aaa TE TR 


70 EVELINE L. HATHAWAY, EXECUTRIX, &C., VS. 


And it is further ordered that the execution of said will be com- 

mitted and the administration of the estate of said deceased be 

granted to said James 8S. P. Hathaway, the executor in said 

152. ~—will named, who is ordered to give bond in the penal sum of 

two hundred thousand dollars, with sufticient sureties, as re- 

quired by the statute in such case made and provided, and upon the 

sane being duly approved and filed the letters testamentary do 
issue in the premises. 

T. L. SACKETT, 
Judge of Probate. 


STATE OF MICHIGAN, |... 
County of Macomb, j °° 


Probate Court for said County. 

Be it remembered that the annexed instrument, being the last 
will and testament of Gilbert Hathaway, late of New Baltimore, in 
said county, deceased, was duly proved, approved, allowed, and or- 
dered to be recorded, as more fully appears by the decree of said 
court, of which the foregoing is a true, full, and correct copy. 

In witness whereof [ have hereunto set my 
Sealof Probate Court, hand and affixed the seal of said probate 
Macomb Co., Mich. court, at Mt. Clemens, in said county, this 
second day of December, in the year one 
thousand eight hundred and seventy-one. 
T. L. SACKETT, 
Judge of Probate. 


[Internal revenue stamps, $50. Cancelled Dec. 2, 1871.] 


133. Srate oF MICHIGAN, } i 
County of Macomb. | ° 


In Probate Court for said County of Macomb. 
Int. rev. stamp, $1. Cancelled Dec. 2, 1871. 
In the Matter of the Estate of Girpert Hatrnaway, Deceased. 


Know all men by these presents that we, James 8. P. Hathaway, 
as principal, and Cortez P. Hooker, Crockett McElroy, J. L. Quimby, 
and Livingston Axford, as sureties, are holden and firmly bound 
and obliged unto Thomas L. Sackett, Esq., judge of probate in and 
for the county of Macomb, in the full sum of two hundred thousand 
dollars, lawful money of the United States of America, to be paid 
unto the said Thomas L. Sackett, his suecessors in the said office or 
assigns; tothe true payment whereof we do bind ourselves and each 
of our heirs, executors, and administrators, jointly and severally, for 
the whole and in the whole, firmly by these presents, and sealed 
with our seals. 

Dated the second day of December, A. D. 1871. 

Whereas the above-bounden James 8. P. Hathaway is executor of 
and residuary legatee under and by the last will and testament of 


~** 
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Gilbert Hathaway, deceased, duly allowed by said probate court on 
the 2nd day of December, A. D. 1871: 

Now, therefore, the condition of this present obligation is such 
that if the above-bounden James 8. P. Hathaway sliall pay all the 
debts, legacies, and costs of administration due or to become due 
from said estate, then the before-written obligation to be void and 

of non-effect, or else to abide and remain in full force, virtue, 
134 ~— and effect. 
J.S. P. HATHAWAY. . [L. s. 
S 


C. P: HOOKER. L. 8.] 
C. McELROY. L. 8. | 
J. L. QUIMBY. L. 8. | 

i S. | 


In presence of 
HORACE F. LEONARD. 
BRUNO EYFERTH. 
ALFRED SCHARS, as to C. McElroy. 
b. J. WARTERESS, as to 


Macoms Country, 88: 

At asession of the probate court in and for said county, holden at 
Mt. Clemens on Thursday, the fourteenth day of December, A. D. 
1871. 


I have examined and do approve of the foregoing bond, and order 
the same to be filed and recorded in the probate office of said county. 
T. L. SACKETT, 
Judge of Probate. 


This is my last will and testament: 

First. I give to my wife thirty thousand dollars, to be paid to her 
by my executor, and which sum shall be in lieu of dower and on 
condition that she release all her right of dower in and to my estate. 

Second. I give and bequeath to my son, Rufus C. Hathaway, ten 
thousand dollars in addition to what I have heretofore advanced 
him. 

Third. I give to James S. P. Hathaway, in trust for my grand- 
son, Gilbert Hathaway, son of Rufus, fifteen thousand dollars, to be 
paid him at the age of twenty-three years, provided he becomes a 
man of good, respectable, moral character. 

fourth. I give and bequeath to my daughter, Belle H. Wheeler, 
in addition to my advances to her, fifteen thousand dollars ($15,000). 

Fifth. | give to the corporation of the village of New Bal- 

135 timore, in Macomb county and State of Michigan, fifteen 
thousand dollars, to be used in the erection (in said village) 

for [of a] school . building, to be used as a high school and tu be 
suitable for that purpose and to be known as the Hathaway school. 

Sixth. I give and bequeath to my granddaughter, Mabel Gilbert 
Hathaway, daughter of James S. P. Hathaway, fifteen thousand 


dollars. 
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Seventh. All the rest, residue, and remainder of my property and 
estate, of every name and nature, real, personal, or mixed, I give, 
devise, and bequeath to my son, James S. P. Hathaway, and his 
heirs forever, he, the said James 8S. P. Hathaway, to pay all my 
debts and the aforesaid legacies and bequests; and I do hereby 
designate and appoint my said son, James S. P., the sole executor 
of this my will, with full power to sell and dispose of my estate, by 
deed or otherwise, as he may see fit or deem proper, hereby revok- 
ing all former wills or devises that I may have made. 

In witness whereof I have hereunto set my hand and seal this 
25th day of October, 1871. 


GILBERT HATHAWAY. [t.s.] 


Executed in the presence of us by the testator, who declared the 
same to be his last will and testament, and we, in his presence and 
in the presence of each other and at his request, subscribed our 
names as witnesses thereto. 

GILES HUBBARD, 
Mt. Clemens, Mich. 
STEPHEN SCHARS, 


New Baltimore, Mich. 


136 Stare oF MICHIGAN, |... 
’ ° - NO « 
County of Macomb, {| 


Probate Court for said County. 
In the Matter of the Estate of Girperrt Haruaway, Deceased. 
By Thomas L. Sackett, judge of probate for said county. 


To James 8. P. Hathaway of said county, Greeting: 


Whereas Gilbert Hathaway lately departed this life testate, being, 
at or immediately previous to his death, an inhabitant of the county 
of Macomb, and having, while he lived and at the time of his 
decease, estate within the said county of Macomb to be adminis- 
tered; and 

Whereas, at a session of said probate court holden at the village 
of Mt. Clemens, in said county, on the second day of December, 
in the vear of our Lord one thousand eight hundred and seventy- 
one, the last will and testament of said deceased (a copy whereof is 
hereto annexed) was duly proved, approved, and allowed, and 
wherein you are appointed executor thereof, whereby the power of 
committing administration and full disposition of all and singular 
the goods, chattels, rights, credits, and estate whereof the deceased 
died possessed in the State of Michigan, and also the hearing, 
examining, and allowing the account of such administration doth 
appertain unto me, and you having given bond in the premises, 
which has been duly approved and filed as required by law in 
that behalf: 

Now, therefore, trusting to your care and fidelity, I do, by these 
presents, commit unto you, the said James 8. P. Hathaway, full 


- 


oy 
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power and authority to administer and faithfully dispose of, aecord- 
ing to law and the will of the said testator, all and singular the 

goods, chattels, rights, credits, and estate of said deceased 
137 within the State of Michigan which shall at any time come 

to your possession or to the possession of any other person 
for you, and to ask, gather, levy, recover, and receive all the goods, 
chattels, rights, credits, and estate whatsoever of said deceased which 
to him while he lived and at the time of his death did belong, 
and to pay and discharge all debts, legacies, and charges chargeable 
on the same or such dividends thereon as shall be ordered and de- 
creed by said court, hereby requiring you to make and return to 
said court within three months a true and perfect inventory of all 
the goods, chattels, rights, credits, and real estate of said deceased 
which shall come to your possession or knowledge or to the posses- 
sion of any other person for you, and also to render a just and true 
account of your administration to said court within one year and 
at any other time when required by said court, and to perform all 
orders and decrees of said court by you to be performed in the 
premises. 

In testimony whereof I have hereunto set my hand and the seal 
of said probate court, at Mt. Clemens, the F4th day of Deceinber, in 
the year of our Lord one thousand eight hundred and seventy-one. 

[PROBATE SEAL.] | T. L. SACKETT, 
Judge of Probate. 


STATE OF MICHIGAN, | 


8s: 
County of Macomb, f 


I, W. Harry Rutter, clerk of the probate court for said county, do 
hereby certify that I have compared the foregoing and annexed 
copies of petition for probate of will and appointment of executor, 

order for hearing on said petition, proof of publication 

138 of said order, proof on probate of will, order allowing will 

and appointing executor and fixing amount of bond, certifi- 

‘vate of probate of will and will annexed, residuary legates’ bond 

and approval and letters testamentary filed, entered, and recorded 

in the matter of the estate of Gilbert Hathaway, deceased, with the 

originals of the same on file and of record in this office; that the 

same are true and correct transcripts therefrom and of the whole of 
such originals and record. 

In testimony whereof I have hereunto set my hand and 

[.s.] affixed the seal of said court, at Mt. Clemens, this 2nd day of 

September, A. D. 1881. 
W. H. RUTTER, 
Probate Clerk. 


STATE OF MICHIGAN, | 
County of Macomb, j 


Bae. 


I, W. Harry Rutter, clerk of the probate court for said county, do 
hereby certify that I have compared the foregoing and annexed 
copies of petition for probate of will and appointment of executor, 

10—225 
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order for hearing on said petition, proof of publication of said order, 
proof on probate of will, order allowing will and appointing executor 
and fixing amount of bond, certificate of probate of will and will 
annexed, residuary legatees’ bond and approval thereof, and letters 
testamentary filed, entered, and recorded in the matter of the estate 
of Gilbert Hatheway, deceased, with the originals of the same 
139 on file and of record in this office; that the same are true and 
correct transcripts therefrom and of the whole of such origi- 

nals and record. 
In testimony whereof J have hereunto set my hand and 
[r.s.] affixed the seal of said court this thirteenth day of October, 

A. D. 1882. 
W. H. RUTTER, 
Probate Clerk. 


STATE OF MICHIGAN, | . 
“y : j ss bg 
County of Macomb, | 


I, James B. Eldredge, judge of probate in and, for said county and 
State, do hereby certify that the foregoing attestation of a portion of 
the records of the probate court for the county of Maeomb, under 
the hand of W. Harry Rutter (who is clerk of said court) and the 
seal of said court, is in due form, and that full faith and credit are 
due the same in every court within the United States. 

In testimony whereof I have hereunto set my hand and 
[u.s.] affixed the seal of the probate court, at Mt. Clemens, this 
thirteenth day of October, A: D. 1882. 
JAMES Bb. ELDREDGE, 
Judge of Probate. 


140 ExHIBIT A. M. E. C. 


New Battimore, Macoms Co., MICHIGAN, 
Jan’y 1, 1868. 
Dearest Cousin Annie and husband: 

[ wish you a “ Happy New Year.” I write in haste, as am more 
drove than ever in business, having been detained East until last 
week by severe sickness of my wife, who was dangerously attacked 
the second day after I was last at your house. She returned here 
with me last Thursday and has not been able to leave her room 
since; hope she will soon be better. Very nearly 12 weeks’ absence 
from here, when only intended to be gone 3 weeks, causes me now 
to have to work night and day, and will for weeks to come. 

| like to know from Appleton if the so-called 7-30 bonds were all 
duly exchanged for new so-called 5-20 bonds, as he and I talked 
with the cashier of the bank. If so, and cashier gave Appleton any 
statement, wish he would send that statement to me. If no state- 
ment was given Appleton, how much money was paid as difference 
between the old bonds given up and the new bonds received ? 

The first interest coupons on the new bonds falls due this day, 
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and, as I some [soon] expect to come East, in February, I want you 
to cut off of all the bonds you have by you the interest coupon due 
this Januarv Ist, and do so with such bonds as you may receive from 
the bank to time that I come, and keep the coupons for me until | 
do come. 
How has coal and wood business gone along this fall and winter? 
Are you making much profit? business is duller here 
141 than I ever before knew. This makes money closer here 
than ever. 
How long did Rebecca stay? Have you had any other Assonet 
people to visit you? Please write me at your earliest possible con- 
venience. 


Truly yours, &c., GILBERT HATHEWAY. 


ExHuisit B. M. E. C. 


800 dolls. 00 ets. CAMBRIDGE, December 21st, 1878. 


Four months after date I promise to pay to the First National 
sank of Cambridge or order eight hundred dollars for value received, 
| having deposited with this obligation as_collateral security, with 
authority to sell the same without notice, either at public or private 
sale or otherwise, at the option of the holder or holders hereof, on 
the non-performance of this promise, he or they giving me credit 
for any balance of the net proceeds of such sale remaining after pay- 
ing all sums due from me to the said holder or holders or to his or 
their order, ght hundred dollars in U. 8. 5-20 bonds. 

APPLETON HUBBARD. 


(Above name cancelled.) 


The above note and twenty-four other notes similar in form (each 
with the name of maker cancelled) make up Exhibit B. ‘These 
twenty-four other notes are each payable four months after date, and 
are severally dated and for amounts and with collateral security as 
follows: 
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Date. i 22 

= 3.3 

= 5 

I, IE isdsahiamsebaiieasioneneil eam $450 $450 
- eee 350 350 
ig Oe inciees rentctens mints enineaneie 350 350 
. Sy, is clean ciiace ahs eee 100 100 
" |, BRET pt aotmyuenenimiere memati he te 700 700 
P es, «RARER EPR cts Re INP ey a 450 450 
Ry RU BE Sinnniinee ani 400 400 
Dae Ey OR, | Re ectntitiitcine dems 200 200 
Rs, SSE ee ore amr oa 1,250 1,250 
POCCGRTY SiR, EOCe sncked cctmbia tininen 550 550 
hs: GUE ceriness acted, deine aaa tnanaieiins 700 700 
“ Pals DOEU ecnininiciidieiei cee 550 550 
“ SRR a a Ee Les 100 400 
" SUPP wnibindcdecinsteaomaansiese ce 400 400 
” is BOW kiddie stints 450 450 
March AIEEE ee bind io toitinentnincneeice eee 100 100 
” NE ssh ntisinic emertoeteiineke aa eae B00 300 
“ Sais: UIE cialiisinineidtshintieeiiniesenie a an 900 200 
o a 150 150 
" Re IE RR Enea Me emer 250 250 
ne 200 200 
. EERSTE SS Ge TSO ae nee ce 150 150 
“ a ee: 300 300 
April ee cating 250 250 


EXHIBIT C. M. E. C. 


CAMBRIDGE, Jan. 13th, ’72. 
J. P. Hatheway, Esq. . 

Dear Sir: Yours of the 8th is received, and would say I went to 
hank; found (2) sets coupons, July & Jan. By advice of cashier, 
saying there was too much risk to send them by mail, better to con- 
vert them into cash and send his checks to you. This is the way 
I sent money to your father. ; 

[ wait for instructions from you, and will do just as you say; but 
think that the better way, and will send you another cashier’s check 

for you to credit me on acc’t. 
145 Business is flourishing; plenty to do at a fair profit. I 
join with Mrs. Hubbard in love to you, our friend. 


A. HUBBARD. 
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ExuiBit D. M. E. C. 
Frrenp Hatrueway: Please find draft on N. York inclosed: 
will write you in a few days. 
Truly yours, APPLETON HUBBARD 
Am’t check $175.85 (pencil). 
Cambridge, May 17th, 1879. 


(The following is written in lead pencil :) 

May 19, ’79.—Yours with draft for $175.85 is at hand. Is it the 
am’t due from bonds sold, as the statement you sent called for 
$156.25? Thanks. 

Truly yours, J.8. P. Hi. 

On the envelope : (Post-mark:) Boston, Mass., 

May 17,5 p. m. 


JAMES S. P. Harneway, Esq., 
New Baltimore, 


Michigan. 
144 Exumit E. M. E. C. 
(Copy.) 
Benjamin Tilton, president. 453. W. A. Bullard, cashier. 


First NATIONAL BANK, 
CAMBRIDGEPORT, Mass., May 14, 1879. 
J.S. P. Hatheway, Esq. 

Dear Str: In reply to your letter of 9th inst. I will state that 
while the bank does not recognize your right to an account of the 
transactions therein referred to, it has no objection as a matter of 
courtesy to giving you the information you desire. 

Some two months before Mr. Hubbard failed I notified him (as I 
did our other customers and friends) that it would be for his advan- 
tage to sell the 5-20 bonds lodged with us as collateral to his notes, 
as they would be called in very soon, and invest the proceeds in the 
new four per cent. bonds that the Government was then selling at 
favorable rates. On the 24th of April, after his failure, and after 
some of the bonds had ceased io draw interest, he requested me to 
sell his bonds (which was the most advantageous manner of collect- 
ing the money on them to reinvest in other bonds) and invest the 
proceeds in the 4% loan. 

Mr. Hubbard’s notes, to which the bonds are pledged as collateral, 
amount to $10,000; a part of them are now due and the rest will be- 
come due in a short time. Our directors, deeming it a kindness 

to him, instructed me to inform him that it did not seem 
145 judicious for him to reinvest his money, which was only a 
little more than enough to pay the notes he has given to the 
bank, in new bonds that yield only 4% interest, which ts a less rate 
than we could discount his notes. As you will see it would be a 
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good arrangement for us; but as he would not get any new capita] 
to do business on out of the bonds, 1 do not see what advantage it 
would be to him to reinvest the money in 4% bonds that are now 
selling at about 2} per cent. premium. If at any time in the future 
he has a balance of money on hand after paying his notes he can 
probably invest it in bonds at as favorable a rate as he can now. 
Respectfully yours, W. A. BULLARD, Cash. 


Exuisit F. M. E. C. 
(Copy.) 
New Battirmore, Micuigan, May 9, 1879. 
Cashier First National Bank, Cambridge, Mass. 

Dear Str: Mr. A. Hubbard wrote me some days ago that you 
had said to him that those bonds belonging to me as executor of my 
father’s estate and were lent said Hubbard to be placed in your bank 
as collaterals to be drawn against by said Hubbard and ought to be 
exchanged for others. I wrote to him to have you do so In a man- 

ner that you thought best for my interest. He writes me 
146 ~=back that you had sold them. The reason of so doing I can- 

not understand, as Mr. Hubbard wrote me that he should try 
aud keep his matters in such a shape that the bonds would not have 
to be disturbed, only exchanged for others. Please give me particu- 
lars why vou have done so, and thus oblige, as I am still lying on 
my back with the rheumatism, where I have been for the last five 
years; therefore I cannot see you personally,and beg leave to trouble 
you In this manner. , 


Yours very resp’y, J. S. P. HATHEWAY. 


Exuipit G. M. E.G. 
No. 653. 


NATIONAL BANK OF REDEMPTION oF Boston, Mass., 


C17 OF = oe 
$175.85. May 15, 1879. 

Pay to the order of Appleton Hubbard one hundred seventy-five 
§°5 dollars. ; 


Kk. A. PRESBREY, Cashier. 
To the cashier of the Importers’ and Traders’ National Bank, New 
York. 
_ [On the margin:] State of Massachusetts. Entered. Wm. Spald- 
ing, teller. 
Endorsed: Pay to James 8. P. Hatheway. Appleton Hubbard. 


Pay to Wm. Brinkerhoff & Co. or order. J’s S. P. Hatheway. For 
deposit to credit of Wm. Brinkerhoff & Co. : 
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147 Exuisit H. M. E. C. 
Benjamin Tilton, president. 4353. W. A. Bullard, cashier. 


First NATIONAL BANK, 
CAMBRIDGEPORT, MAss., April 24, 1879. 
W. A. Bullard, eash. : 

You will please sell all the U.S. 5-20 bonds in your possession 
that have been pledged to the First National Bank of Cambridge 
as collateral security to my notes given to said bank and amount- 
ing to ten thousand dollars. I desire you to purchase for me out 
of the money received for the 5-20 bonds ten thousand dollars in 
U.S. 4% consols of 1907. 


APPLETON HUBBARD. 
Exuipit J. M.E.C._ 
$10,156.25. CAMBRIDGEPURT, May 16, 1879. 
The First National Bank of Cambridge, Mass., 
Pay to A. Hubbard (am’t of bond sold) or bearer ten thousand 
one hundred &« fifty-six ,°°; dollars. 


No. —. Charge collateral account. 
Received on deposit by all Boston banks. 


148 Exuipit Kk. M. E. C. 
A. Hubbard to Gilbert Hatheway, Dr. 
1868. 
ee idles datiiterecienemensl $500 00 
eis 5g he ae cm 536 05 
_ ss - - FF OE OES A eS ae 1,000 OO 
SS Ge ik tee canna 52 64 
$2,088 6f 
Contra. CR. 
1868. 
Nov. 20. By cash handed G. H’y----.------ $25 00 
— " = ihe RO ee oe a 225 OV 
$250 00 
Balance due G. H’y Nov. 24,’68-.--...--. -------- $1,838 69 


The above is settled this May 16, ’72, by payment of $1,901.17, 
leaving bal. of $112.48, which is endorsed on note of $7,000. 
J.S. P. HATHEWAY, Executor. 
Exuispit L. M. E. C. 
$1,951.17. CAMBRIDGE, March 9, 1868. 
First National Bank of Cambridge 
Pay to the order of Gilbert Hatheway nineteen hundred and fifty- 


é ie Ee 
one dollars 475. 


No. 95. W. A. BULLARD, Cashier. 


To the cashier of the Nat’l Bank of Redemption, Boston. 
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149 Endorsed: Pav Moore, Foote & Co. or order. Gilbert 
Hathewav. Moore, Foote & Co. Pay First National Bank 
of Boston or order. R. M. Reilly, A. cash. John Carr, cash. 
Exuipit M. M. E. C. 
$1,000. CamMBrIDGE, May 17, 1879. 
First National Bank of Cambridge 


Pay to the order of Gilbert Hathaway one thousand dollars ;g,y- 


No. 1394. W. A. BULLARD, Cashier. 
To the cashier of the National Bank of Redemption, Boston. 


endorsed : Pay Moore, Foote & Co. or order. Gilbert Hatheway. 
(Stamped ‘) 30. May 29.1870. Boston. Moore, Foote & Co. Pay 
John Carr, Esq., cashier, or order. R. M. Reilly, as. cash. John 
Carr, cash. 


150 ExHIBIT N. M. E. C. 
$1,500. CAMBRIDGE, March 31, 1871. 


First National Bank of Cambridge 


Pay to the order of G. Hatheway fifteen hundred ;,,. 
No. 1931. 7 W. A. BULLARD, Cashier. 


To the cashier of the National Bank of Redemption, Boston. 
Kndorsed: Pay Moore, Foote & Co. or order. G. Hatheway. 
Moore, Foote & Co. Pay John Carr, Esq., cashier, or order. R. M. 
Reilly, as. cash. °C. H. Dunfurth. 
Exuisir O.. M. E. C. 
$1,500. CAMBRIDGE, Jan’y 21, 1875. (Stamped Feb. 
The First National Bank of Cambridge — 1, 1873.) 


Pay to the order of James 8. P. Hatheway fifteen hundred dollars 


Y on - - - ’ ‘ L1vvU* 
No. Odd. W. A. BL LLARD, Cashier. 
To the cashier of the National Bank of Redemption, Boston. 

15] Endorsed: For deposit by Henry Clews & Co. M. Canla, 


att’v. Pay People’s Savings Bank or order. J. S. P. Hathe- 
way. (Stamped) Fourth Nat’l Bank. Endorsement correct. New 
York. Pay Henry Clews & Co. or order for account of W. P. P. 
Berry. M. R. (Stamped) Pay Second National Bank, Boston, or 
order Second Nat'l B’k. A. Lane, cashier. Endorsement guarantee: 
Boston, Mass. Pay through Beston Clearing-House, Feb. 4, 1873, 
to the Second Nat’! Bank of Boston. And. J. Loud, eashier. 
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ExuiBit @. M. E. C. 
$1,948. CAMBRIDGE, Jan’y 28, 1867. 
First National Bank of Cambridge 
Pay to the order of G. Hathaway nineteen hundred and fifty-eight 


dollars jay. 


No. 504. W. A. BULLARD, Cashier. 

To the cashier of the Nat’! B’k of Redemption, Boston. 

Endorsed: G. Hatheway. Pay First National Bank of Boston or 
order. C. M. Danison, cash., per J.O. John Carr, cash. 


152 X. 


Facts stated by Appleton Hubbard to L. D. Norris at his coal office, 
in Old Cambridge, Massachusetts, in June (19th), 1879. 


That in 1865, in May, Gilbert Hatheway, who died in 1871, in 
Michigan, placed with. Bullard, then and now cashier, ete., certain 
of his United States 7-30 bonds; the amount Hubbard does not re- 
member, but it was at least $12,000; that he, Hubbard, went to the 
bank with Hatheway,and it was talked over between Bullard, Hub- 
bard, and Hatheway that the bonds were his, Hatheway’s, but that 
he, Hatheway, had promised Hubbard to leave them there subject to 
Hubbard’s use as collateral. Mr. Hubbard’s recollection was re- 
freshed and fixed by certain letters of Hatheway’s to him and his 
wife, Hatheway’s cousin, extracts from which letters are given as 
follows: 


To Appleton Hubbard, May 24th, 1867: “ Please cut from all June 
issue bonds the interest coupons payable June 15th, 1867, and also 
cut from all July issue bonds the interest coupons payable July loth, 
1867. The bank folks cannot have any objection to handing you 
the bonds they hold for you to cut the coupons off.” 


(Signed) “GILBERT HATHEWAY.” 


It appears he expected to go and get these coupons about May 
dist, 1867. In the fall of 1867, by order of Gilbert Hatheway, di- 
rected to the cashier, the bank, then holding these bonds as his (but 
in whole or in part as collateral to Hubbard’s notes, which it had 
discounted), changed these 7-30s to 5-20s. 

The letters referring to this are as follows : 


To Cousin Anna and Husband : 

153 JANUARY Ist, 1866. 
“T would like to know from Appleton if the so-called 7-30 

bonds were all dulv exchanged for 5-20 bonds, as he and I talked ” 
(in the fall of 1867) “ with the eashier of the bank. If so,and the 
vashier gave Appleton any statement, wish he would send that state- 
ment tome. If nostatemnent was given Appleton how much money 
was paid as difference between the old bonds given up and the new 
bonds received ? 

11—223 
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The first interest coupons of the new bonds fell due this day, and 
as I some [soon] expect to go East, in February, | want you to cut 
off of all the bonds you have by you the interest coupons due this 
January first, and do so with such bonds as you may receive from 
the bank to the time that I come and keep the coupons for me until 
I do come.” 


But again, by letter to Cousin Appleton and Anna, of date Febru- 
ary 13th, 1868, Hatheway appears to be coming to Cambridge next 
week—Monday—and says: “I want Appleton to see cashier of bank 
and see what they will pay me for $3,000 to $5,000 for them 5-20s, 
United States bonds, he obtained for the 7-30 bonds. Shall also 
then want currency for the coupons due last month, January.” 

The form of Hubbard’s notes was as follows: 


“Ss—-. CAMBRIDGE, —— —, —. 
' after date — promise to pay the First National Bank of 
Cambridge or order dollars —, value received. 
154 “ Having deposited with this obligation as collateral secur- 


ity, with authority to sell the same without notice, either at 
public or private sale or otherwise, at the option of the holder or 
holders thereof, on the non-performance of this promise, he or they 
giving credit for any balance of the net proceeds of such sale re- 
maining after paying all sums due from to the said holder or 
holders or to his or their order, dollars in so-ealled 5-20 U.S 
bonds.” 


This use of these bonds as Hubbard’s collateral, with the knowl- 
edge of the bank that the ownership was in Gilbert Hatheway, 
continued until he died, October 26th, 1871. From time to time 
the interest coupons were cut off, turned into money, and sent 
Hatheway by Hubbard or by Bullard, by Cashier Bullard’s drafts 
on New York. After Hatheway died and his son, J. 8S. P. Hathe- 
way, qualified as sole executor and residuary legatee, coupon pay- 
ments continued to him. As showing knowledge and recognition 
of executor’s rights, Hubbard writes the executor, under date of 
January 13th, 1872: “I went to the bank and found two sets of 
coupons, for July and January, and by advice of the cashier I send 
you his check for the same, the same way I sentmoney to your 
father;” and January 10th, 1874, Mr. Hubbard again writes the 
executor that Cashier Bullard tells him to send his, Hubbard’s, check 
for coupons; that he, Hatheway, can use it as well as the bank’s 
draft they had been in the habit of sending’ 

In and prior to April, 1879, the United States Government were 
funding 5 20s in four per cents, calling 5-20s in, and April 16th, 
1879, Hubbard writes to the executor that “ the cashier sent for me 

to come and see him yesterday. He wished to know about 
155 =the bonds, and thought they ought to be changed. I told 

him I expected to hear from you” (J. S. P. Hatheway) “in a 
few days.” 

April 20th, 1879, the executor wrote to Hubbard, in reply to this 
letier, directing hin to notify the cashier to change the bonds from 


THE FIRST NATIONAL BANK OF CAMBRIDGE. 83 


5-20s to four per cents (and asking to be notified if the bank under- 
stood his succession to the ownership as executor, etc.). 

This letter was communicated by Hubbard, so he says, to the 
bank. 

rom the statement which the bank gave Hubbard April 26th, 
1879, it appears that they had caused to be sold at private broker’s 
sale April 25th, 1879, ali of these bonds, none of the $10,000 notes 
then being due. Notes falling due Mareh 25th, $150; 29th, $300, 
and April 2ud, 1879,$250, were renewed (except April 24th, 1879, an 
$800 note became due, the only one due of the $10,000 series.) 

The statement rendered by the bank to Hubbard April 29th, 
1879, was as follows (sent to plaintiff April 50th, 1879): 

Orrice OF Brewster, Bassett & Co., BANKERS, 
No. 36 ConaGreEss Sr., 
Boston, April 25th, 1879. 


Bought of W. A. Bullard, Esq. 


Se ee Be OE Bie tiitdcnces coe $7,113 75 
Be, Me BER, OE Been ccccce nn connccensuaan 2,004 37 
eg ee ne hittin 508 13 


$10,156 25 


156 The list of notes is as follows: 
Dec. 21st, 1878, due April 24th,1879_. $800 
. — 6 mee os 450 

DueinApril_. $1,250 

ee lll 
Jan. 3rd, 1879,“ “ 
ee = 48S ee 100 
“ee 6 Ss oe Sl 
ae CU. Se. re: 6 SE 


Due in May... 1,950 
eC ee lll 


a. a * + = ee 
. __- = = — 6h ee 
a — - . ae 
* ie ee on wae 
" a. oo ee a 
ee eee ll 
. a oe Ss ee hh. | 
, oe rn), |) 

Duein June-. 4,900 
coma... 2: ee 
¢ Sth, é< ‘6 ‘6 ] Ith, a6 ee at ) 
ee rr ee 
. oa eee ee 150 
Cit hei ll 
aia ™ ™ ne ne ANE 
a re on 


Due in July-. 1,350 
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‘oe 6 «§S§ *&§ eae ee sl OU 
April 2nd, —_— a oe 


——— Due in Aug.-- 550 


- 
— 


$10,000 


April 30th or in May 16th, 1879, after the account of sale, the bank 
surrendered to Appleton Hubbard all these notes, two due and 
twenty-three yet to grow due, if the surrender was April 30th; if May 
16th, 1879, then 5 overdue, 20 not due; it appears by the terms of 
the notes themselves; 1o power to sell is given, except “ on the non- 
performance of this promise.” 


Conclusion. 


First. The bank did have knowledge that Gilbert Hatheway, the 

father, and James S. P. Hatheway, the son, his executor, residuary 

legatee, and successor, were the owners of the bonds, and that 

157 Appleton Hubbard was authorized to use them only as eol- 
lateral in accordance with his note agreements. 

Second. That the bank did elect to sell all its collateral, $10,000, 
to pay Appleton Hubbard’s debt, as follows: 

April 25th, 1879, sale of $10,000; $500 then due. 

Third. It would seem that the bank was accountable to James S. 
P. Hatbeway for the proceeds of the sales, not needed to pay Apple- 
ton Hubbard’s note, due at the date of sale, which is a matter of 
computation, less the $175.85 received on account and pro tanto, in 
reduction of damages. 

L. D. NORRIS, 
Counsel for J. S. P. H. 


i ¢ 
The court is prayed by the plaintiff’s attorneys to rule the law 
ard find the facts of this case, substantially as follows: 


I. 


Fact.—It is an undisputed fact that neither Gilbert Hatheway in 
his lifetime nor the plaintiff, his residuary legatee, made, endorsed, 
guaranteed, nor in any manner assumed the Hubbard notes to the 
defendant bank. 

Fact.—That said Gilbert in his lifetime, to the knowledge of the 
said defendant bank, only permitted his bonds to stand as surety for 

these notes. These bonds were merely risked to be used by 
158 the bank only according to the terms of said notes, but not 

otherwise, except with the knowledge or assent or subsequent 
ratification of the Hatheways, one or both. 

Law.—These surety bonds thus situate were released and discharged 
by any substantial change in the terms of these notes. 

Fact.—This change was agreed to and the agreement executed by 
and between Hubbard and the bank without the knowledge and 
assent or subsequent ratification of the plaintiff; that without such 
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knowledge and assent or subsequent ratification Hubbard and the 
bank agreed that these notes should become due and payable imme- 
diately, although by their tenor not so at that time; that the bank 
might immediately turn them into money, and with this money pay 
up and then surrender these notes to Hubbard; that this was then 
immediately done. 

Law.—These surety bonds were released and discharged from their 
liability as surety for these Hubbard notes, and the plaintiff, as re- 
siduary legatee and owner, might recover of the defendant bank 
their value at the time of the execution of the aforesaid agreement 
for change in the tenor of said notes, with interest from such time. 


If. 


Law.— Where the pledge is the property of some person other than 
the debtor pledgor and the pledgee has knowledge or notice of that 
fact the relation of surety is superadded to that of pledgee, and the 
creditor in his subsequent action concerning the debt shall not lose 
sight of the surety’s equities. 


159 Iff. 


Fact.—The plaintiff in this case was the general owner of the 
surety bonds to the knowledge or notice of the defendant bank. 

Law.—He should have been consulted and his consent obtained 
to the carrying into effeet of any proposed substantial change in the 
terms of these Hubbard note agreements under which they were 
held by the bank; otherwise such carrying into effect would release 
his bonds unless he subsequently ratified their use in paying the 
Hubbard notes. 


IV. 


lact.—That Hubbard and the bank, without the knowledge, 
assent, or subsequent ratification of the plaintiff, did in fact make 
these notes due before they were in terms due; then resorted to the 
collateral bonds (or their proceeds after conversion) for the imme- 
diate payment of said notes; then surrendered said notes to Hub- 
bard. 

Law.—This operated such a change of the note-contract liability 
of the collateral bonds as to set them free from the lien given in the 
notes. 


V 
Law.—The rule of law governing property pledged as surety is 


the rule which governs personal contracts of suretyship. Anything 
that would discharge the latter would the former. 


VI. 


Law.—All ratification comes only from intelligent motion, after 
full knowledge of all the material facts. 
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VII. 


Fact.—That Hatheway’s bonds were pledged to the bank 
160 only as surety bonds; that he received no consideration or 
benefit from their pledge; that his sole object was to befriend 
Hubbard; that he risked these bonds only to the extent and within 
the precise limitations of the Hubbard note agreements. The law 
will not allow Hubbard and the bank (without the subsequent rati- 
fication and assent of the plaintiff) to use these bonds outside of the 
terms of those note agreements. 
Law.—Such alteration and such use would not enforee the con- 
tracts which held the bonds, but would, in effect, make other con- 
tracts to hold them. 


VIII. 


Law.—The plaintiff is entitled to recover substantial damages, 
and not merely nominal, of $1.00. 


IX. 


Fact.—That the defendant bank, between April 24th, 1879, and 
May 17th, 1879, agreed with Hubbard, without the knowledge, 
assent, or subsequent ratification of the plaintiff, that his, Hub- 
bard’s, notes should become due and be paid by the proceeds of sale 
of these bonds; that the notes should be surrendered to Hubbard, 
and that this agreement was between those dates carried into effect. 
The law is that such executed agreement operated a change of the 
terms of the note agreements to the injurv of the plaintiff. 

Law.—Such change also operated a release and discharge of the 
lien given the bank by these notes (if unchanged) upon so many of 
the bonds as were sold and used to pay notes before they were in 

terms due. 


~ 


161 r | 


Law.—Upon the whole evidence I find in law that the defendant 
is entitled to recover substantial damage—that is to say, the amount 
realized by the bank from its sale of the ten-thousand-dollar bonds 
on the 25th of April, 1879 (deducting the eight-hundred-dollar note 
then due), with six per cent. interest; also deducting the payment 
of one hundred and seventy-five 775 dollars made to plaintiff May 
17th, 1879, with its interest at six per cent. 


X I. 


Fact.—The defendant bank, on or prior to April 24th, 1879, and 
on and prior to May 17th, 1879, had notice, which in law was suf- 
ficient, that ‘the plaintiff claimed to be the general owner of the 
bonds pledged in their hands as collateral to the Hubbard notes. 
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Xi. 


Fact—Upon the question of the ratification by the plaintiff of 
the sale of the bonds made by the bank April 25th, 1879, | find in 
the case no other evidence than this: That the plaintiff was first 
informed of the sale by the bank from Appleton Hubbard’s letter to 
him, of date April 30th, 1879, enclosing the sale ticket; then plain- 
tiff’s letter to the bank, date May 9th, 1879; then the bank’s letter 
to him, date May 14th, 1879; then said Hubbard’s letter to him, 
date May 17th, 1879, enclosing check for $175.85, which he received 
and used in his business; then his reply to said Hubbard’s last- 
named letter, date May 19th, 1879, all of which have been read in 

evidence. : 
162 Law.—This would not in law be a ratification by the plaintiff 
of the bond sale and use of the bonds made by the bank. 


XIII. 


Law.—Under the evidence in this case it was the legal duty of 
the bank, prior to its surrender to Hubbard of the twenty-five notes 
(which the evidence shows was prior tor May 17th, 1879), to have 
inquired into the asserted rights of plaintiff by his letter to the bank 
of May 9th, 1879, unless they knew what they were. 


ALY. 


f'act.—Upon the question of the ratification by the plaintiff of the 
sale of the bonds made by the benk April 25th, 1879, I find in the 
case no other evidence than this: That the plaintiff was first in- 
formed of the sale by the bank from Appleton Hubbard’s letter to 
him, of date April 50th, 1879, enclosing the sale ticket ; then plain- 
tiff’s letter to the bank, date May 9th, 1879; then the bank’s letter 
to him, date May 14th, 1879; then said Hubbard’s letter to him, 
date May L7th, 1879, enclosing check for $175.85, which he received 
and used in his business; then his reply to said Hubbard’s last- 
named letter, date May 19th, 1879; that in June, 1879, he sent his 
attorney to Boston, who, June 19th, L879, heard from Mr. Hubbard 
his account of the transaction and then saw the form of the Hubbard 
notes to the bank; that these notes were sent to plaintiff in July, 
1579; that in October, 1879, the facts of the case as given by Apple- 
ton Hubbard were submitted to Brooks, Bali & Story for an opinion, 
who took until May, 1880, to advise plaintiff, then declining to be- 
gin suit, returning the papers in June, 1580; that in the summer 
of 1881 the late Geo. Marston was directed to begin suit, which he 
did September of that year, and that from May 9th, 1879, no 
163 communication was had with the bank by plaintilf. 
Law.—This would not amount to a ratification of the sale 
and use of the bonds in payment of the Hubbard notes. 
kact.—I find in the case no evidence tending to show any general 
agency in Hubbard to deal with these bonds as if they were his and 
he was the general owner. 
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'act.—I find in the record no evidence tending to show any settle- 
ment by the plaintiff with Hubbard after May 17th, 1879, or before, 
which settlement included the bonds in question or any portion 
thereof. 

A true record. 

Attest : JOHN G. STETSON, Clerk. 


164 Circuit Court of the United States, District of Massachusetts. 


JAMES S. P. Hatruaway, Plaintiff in Error, ) 
v. i No. 1716, 
Tue First Nationat BANK or CamprinGe, { Law Docket. 
Defendant in Error. 


Assignment of Errors and Prayer for Reversal. (Filed Oct. 6, 1886.) 


Now, on this sixth day of October, A. D. 1886, comes the plaintiff, 
by his attorneys, and, by way of alleging and filing exceptions to the 
findings of fact and law as heretofore made and filed, prays for a 
reversal of the judgment In said cause and assigns for errors the fol- 
lowing, to wit: 

First. The court erred in finding as matter of fact that the plain- 
tiff’s testator delivered to Appleton Hubbard, of Cambridge, certain 
bonds of the United States, amounting at their face value to $10,000, 
with power and authority to dispose of them and deal with them in 
the manner in which the same were disposed of and dealt with by 
said Hubbard, as hereinafter stated. 

Second. The court erred in finding as matter of fact that on the 
thirtieth day of April, 1879, said Hubbard agreed with the defend- 

ant that the proceeds of the sale of said bonds should not be 
165 invested in other bonds of the United States, but that such 

proceeds should be applied by the defendant to the payment 
of the notes of Hubbard then held by the defendant as collateral, 
part of which were due and part of which were to become due. 

Third. The court erred in finding as matter of fact that on the 
nineteenth day of May, 1879, Hubbard paid $175.84 to the plaintiff, 
and that the plaintiff afterwards had knowledge of all the facts here- 
inbefore stated, and, having knowledge of the same, ratified and con- 
firmed the said contracts, dealings, and transactions between Hub- 
bard and the defendant. 

Fourth. The court erred in finding as matter of law that the 
above findings of fact may lawfully be made from the evidence ad- 
mitted and considered. 

Fifth. That the court erred in finding as matter of law that on 
the above findings of fact there should be judgment for the defend- 
ant with costs. 

Sixth. The court erred in the mixed finding of law and fact that 
there was ratification and confirmation of the dealings of Hubbard 


ee 


v¥% 
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and the defendant bank concerning the $10,000 (face value) of the 
United States Government bonds in controversy. 
JAMES S. P. HATHAWAY, 
By L. D. NORRIS, 
W. H. COBB, Ait’ys. 


166 UNITED STATES OF AMERICA, } 
. . PP | 
Massachusetts District, 


[, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, vertify that the 
foregoing is a true copy of the record of said cireuit court in the 
‘ause entitled— 


JAMES S. P. Hatuaway, Plaintiff, ) 
v » No. 1716. 


First NATIONAL BANK or CAMBRIDGE, Defendant. } 


—lately determined in said circuit court, and of all proceedings 

therein and of the assignment of errors and prayer for reversal filed 
therein. 

In testimony whereof I hereunto set my 

hand and affix thé Seal of said circuit court. 

Seal of the Circuit at Boston, in said district, this seventh day of 

Court, Massachu- October, in the year of our Lord one thousand 

setts. eight hundred and eighty-six, and of the In- 

dependence of the United States the one hun- 


and eleventh. 
JOHN G. STETSON, Clerk. 


167 (Bond on Writ of Error.) 


Know all men by these presents that we, James S. P. Hathaway, 
of New Baltimore, in the State of Michigan, as principal, and John 
D. Allen and West Luce, of Marion, Massacliusetts, as sureties, are 
held and firmly bound unto the First National Bank of Cambridge, 
a banking association found [formed | and existing under the laws of the 
United States at Cambridge, in the district of Massachusetts, in the 
full and just sum of five hundred dollars, to be paid to the said First 
National Bank of Cambridge, its certain attorneys, successors, or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, Jointly and sever- 
ally, by these presents. 

Sealed with our seals and dated the first day of October, in the 
vear of our Lord one thousand eight hundred and eighty-six. 
~ Whereas lately. at a circuit court of the United States within and 
for the district of Massachusetts, in a suit depending in said court 
between the said James S. P. Hathaway, plaintiff, and the said First 
National Bank of Cambridge, defendant, judgment was rendered 
against the said plaintiff, and the said! plaintiff having procured a 
writ of error and filed a copy thereof in the clerk’s office of the said 
court to reverse the judgment in the aforesaid suit, and a citation 
directed to the said First National Bank of Cambridge, citing and 

12—223 
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admonishing it to be and appear at a Supreme Court of the United 
States to be holden at Washington on the second Monday of Octo- 
ber next: 

Now, the condition of the above obligation is such that if the said 
plaintiff shall prosecute his said writ of error to effect and answer 
all damages and costs if he fail to make his plea good, then the above 
obligation to be null and void ; otherwise to remain in full force and 


virtue. 
J.S. P. HATHAWAY. [1 s.| 
JOHN D. ALLEN. [L. Ss. 
WEST LUCE. 1% &.) 


Signed, sealed, and delivered in presence of— 
E. L. HATHAWAY. 
J. W. HAMMOND, 
For the Def't. 


Approved. 


| Le BARON B. COLT, 
U.S. Circuit Judge, First Judicial Circuit. 


A true copy of the bond taken by the judge at the time of allowing 
the writ of error named in said bond, which bond is on file in the 
office of the circuit courtof the United States for the first circuit and 
district of Massachusetts. 

Attest : JOHN G. STETSON, 

Clerk U. 8S. C. C., Mass. Dist. 


168 Citation. 


The United States of America to the First National Bank of Cam- 
bridge, a banking association found | formed | & existing under the 
laws of the United States at Cambridge, in the district of Massachu- 
setts, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States within and 
for the district of Massachusetts, wherein James S. P: Hathaway, of 
New Baltimore, in the State of Michigan, is plaintiff in error and 
you are defendant in error, to show cause, if any there be, why judg- 
ment rendered against the said plaintiff in error, as in the said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. . < 

Witness the Honorable Le Baron B. Colt, cireuit judge of the 
United States for the first judicial circuit, this first day of October, 
in the year of our Lord one thousand eight hundred and eighty-six. 

Le BARON B. COLT, ~ 
Circuit Judge, First Judicial Cireuit. 


Ot 
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169 Uwntrep States oF AMERICA, | it 
. . - OO. 
Massachusetts District, j 


Boston, Oct. 7, 1886. 


I hereby certify that I served this citation on the First National 
Bank of Cambridge by giving in hand to Henry W. Bullard, clerk 
thereof, a true and attested copy of this precept. 

N. P. BANKS, 
U.S. Marshal. 


lees 
I ciety kuna: aaiialliadilas 2 00 
C007 cannes cetnine eammnne 1 00 
gE ee ao 48 


$3 48 


Endorsed on cover: Massachusetts C. C. U. S. No. 223. Eve- 
line L. Hathaway, executrix of James 8. P. Hathaway, deceased, 
plaintiff in error, vs. The First National Bank of Cambridge. Filed 
October 19, 1886. 


—— 
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Legatee of 


intiff in Error, } 


NATIONAL BANK OF 


SUPREM 


ni 
the District of Massachusetts. 


8, P. Hathews 
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POINTS “AND ARGUMENT FOR PLAINTIFF IN 


i 


SUPREME COURT 


UNITED STATES. 


OCTOBER TERM, 1889. 
Peck. eae 


EVELINE L. HATHEWAY, 
Executrix and Universal Legatee of 
James S. P. Hatheway, deceased, 
Plaintiff in Error, 


VS. 
THE FIRST NATIONAL BANK OF 
CAMBRIDGE. 


Error to the Circuit Court of the Umtel States for 
the District of Massachusetts. 


POINTS AND ARGUMENT FOR PLAINTIFF IN 
ERROR. 


l. Principal Question: Is the right of the defendant 
Bank to convert to its own use, as recited in the special 
finding of the Disirict Judge, Carpenter, the money pro- 
cecds of its sale of certain 5-20 U. S, Bonds (f 5) of the 
race value of $10,000, 


2 Pleadings: The action «under Mass. practice) was 
begun by the testator of the plaintiff in error. by a “de- 
elaration” (p. 2, 3 and +), 8 counts in trover, combined with 
two counts on a contract, with specificauions. 

To this the defendant “answered” (f 5-6). 

Ist. Whatever bonds were sold by defendant were 
rightfully sold according to law. 

24. Whatever money defendant retained from proceeds 
of such sale was rightfully retained. 

Sd. Plaintiff consented to and ratified, whatever the 
defendant lid. i tiie premises. 

5. Proceedings: The cause was first tried before Cir- 


| 


cuit Judge Colt, anda jury (f6) who disagreed. The 
second trial was wuUry waived (f 6) betore District Judge 
Carpenter holding the court (f 7). There were findings of 
Fact (special) and Law (f£ 7-9). Also final judgment for 
defendant, that it recover its costs of suit ({ 9). 

On this trial there was request (f 10) by plaintiff's coun- 


sel for certain findings (£157 to 164) of fact and law. 


ion (f 10) 2) plaintitts counsel, 

There was also exception to the matter of fact and law, 
found by the District Judge of his own motion (f 1l to 
15} ). 

Nofe 1. Lhe exceptions of the plaintiff's counsel to cer- 
tain of the matters of faet. found by tho said District 
Judge, which were material and essential to support some 
of his findinuys of law, were that there was no ercidence 


fen hing fo prove s ich found facts (last part of ft lO and f 


Ther Was a og neral Bill ot exceptions { { to 1D). 


> 


In this it is certified that “alt (he eridener” is returned 


(last line of £9). Lvidence and exhibits given from (f 15 
to 164). 

An assignment of Errors and prayer for reversal under 
the Revised Statutes; U.S., sec. 997 (although that clause 
of the Judiciary Act has been considered directory, and 
the practice prescribed by Supreme Court Rule 21) was 
made and filed (f 164 to 166). 

Substantially this assignment of Errors, made somewhat 
more specific, and with further specifications added, is un- 
de: the provision of Rule 21 made and printed in this 


brief as follows 
ASSIGNMENT OF ERRORS. 


I. The Court erred in finding as matter of fact (a), 
“that prior to April 24, 1879,” Gilbert Hatheway ( “the 
testator of plaintiff,” who was testator of plaintiff in error), 
“delivered to Appleton Hubbard, of Cambridge, certain 
bonds of the United States,” of the face value of $10,000,” 
with power and authority to dispose of them and deal with 
them in the manner in which fhe same were disposed of 
and dealt with by said Hubbard as hereinafler stated,” 
that is: 

(b). Said Hubbard pledged them to defendant as col 
lateral security for the payment of 25 promissory notes, 
made bv said Hubbard and payable to and owned by the 
defendant, in amount $10,000, and maturing on different 
days, from the 24th day of April, 1879, to the 5th day of 
August, 1879: 

(c). That on the 24th day of April, 1879, Hubbard 
agreed with the defendant, that said bonds should be sold 
and the proceeds invested in other bonds of the United 
States. 


(ad). Phat on the 5th day of April, IS79, the defendant 


sold said bonds and received for them the sum of 810.- 


(e). That on the 2Oth or the Both day of April, ISS%. 
(IS) Hubbard agreed with the defendant, that the pro- 
ceeds of the sale of said Bonds should not be invested in 
other bonds of the United States, but that such proceeds 
should be ipplied DN the defendant to the payment of the 
notes of Hubbard, then held by the defendant, part of 
which were due and part of which were to become due, and 
that proper allowance of interest, by way of charge or re- 
bate sho iq] be made in respect of said nores; that there- 
upon the defendant applied said proceeds according to said 
agreement: 

(ft) hat the surplus oft SA | proceeds over and above 
the amount of all said notes, with allowance of interest as 
aforesaid was S1L75.S85: 

(2). That on the L6th day of May, 1879, the defendant 
paid said sum of S175.85 to Hubbard. 

(h). That on the 19th day.of May, 1879, Hubbard paid 
the same amount to the plaidtiff. (Why?) 

(i). That the plaintiff aflerwards hal knowle lge of all 
the facts heremmb fore stated: 

(k). That having this knowledge he (plaintiff) ratified 
and confirmed the said contracts, dealings and transae- 
tions between Hubbard citi defendant: becanse the plain- 
tiff in error says: | 

Ist. That there was No credence before the trial court, 
that fended to show the faets found by it and above reei- 
tect. as a whole 

Yd. That there was NO eridene before the said trial 
eourt that fended fo show the facets found by it, and above 


recited and paragraphed, AS ta), (CC), (ee), (] } and (k ), and 


exception for those reasons was taken (f£ 10, 11 and 12). 

Il. The Court erred in finding as matter of law, that 
the above and foregoing recited findings of fact may law- 
fully be made, from the evidence admitted and considered, 
because of the want of any evidence as last above speci- 
hed. 

lll. The Court erred in finding as matter of law, that 
on the above | recited | special findings | in the nature of a 
special verdict |, there should be judgment for the defend- 
ant for costs | £8]: beeause of the want of any evidence 
as last above specified, and because | conceding the facts 
found to have had some evidence to support them ] then, 
they were, as given in findings not sufficient in law, to 
authorize the entry of the judgement herein. 

IV. The Court eried in refusing to find each and every 
of the 14 requests of the plaintiff's counsel, to find the law 
of this case: as such requests for law findings appear, in 
the record (f 157 to 164), and numbered Roman Numeral 
[ to XLV both inclusive: and as they also appear, connected 
with requests for the finding of certain special facts, as 
basis for such law findings: considered by this Court in 
connection with the special finding of facts, which the 
Court | below | did find and return. 

t. Tae Practice in the Court: ln reviewing Cases tried 
by the Courts below without a jury, under the act of 
Congress of March 3d, 1865, has been fully settied: Such 
practice appears to have been quite succluctly stated in 
lusuranece Co. vs. Sea, 21 Wall 148. 

The extent of the review here, of questions of law, duly 
excepted to and shown by a Bill of Exceptions, whether 
the finding be special or general as to facts, was ruled in 


Walnut vs. Wade, 13 Otlo 689, holding, that: “not only 


t) 


the facts’ evidence “presented by the Billof Exceptions, 
but any other accessible competent evidence, may be con- 
sidered. — 

Also that a finding by the Court below as of fact, may 
be ruled here. as of law, and so reviewable; in this: that a 
certain act of the Legislature of Illinois,’ was duly and 
constitutionally passed -—‘*was a finding of law, and not of 
fact.” 

Plaintiff in Error, within the corners of those two cases, 
prays a review of the action of the Court below. 

V. fy meral Facts, which nee also consistent with the 
Spe cial findings, if not otherwise stated. 

The undisputed | except where noted | proofs of the 
plaintiff's claim, on the trials below, was in substance this: 
that Gilbert Hatheway | residing in Michigan, father of 
plaintiff | had in his life time and during a series ef years, 
permitted Appleton Hubbard, (a coal and wood merchant 
residing at Cambridge, Mass., whose wife was Hatheway’s 
cousin ), Without other consideration than cousinly regard, 
to pledge certain of his [ Hatheway’s|] U. S. Bonds: at 
first 7.30s and later 5.20s, as collateral security, to lis 
| Hubbard’s | individual notes, which from year to year 
were renewed and «dis counted by the defendant Bank : 
that this Bond | coupon |] interest, was regularly turned 
into money and remitted to the Hatheways’, father and 
son: that the contracts [notes] giving possession of the 
pledged bonds, were always in one precise unchanged form 
| f 141] providing for sale qnd use of pledged bond, only 
on default of payment of note at maturity: that all the 
foregoing, was with the knowledge of the defendant Bank: 


from the beginning — 


“From the beginning” was disputed. 


If not “from the beginuing, then the bank had such 
knowledge not disputed in) LS67 orally from Gilbert 
Hatheway aud Hubbard; and again in April and May, 
IS79, orally from: Hubbard, and tu writing from the plain- 
tiff below. This last knowledge (f 146, p 78) was a few 
days before the act of conversion sued for herein. 

The plaintiff was the general owner of these Bonds to 
the knowledge and notice of the defendant Bank. He 
as such general owner, without consideration, per- 
mitted these bonds fo stand as surety for these notes; he 
risked the use of these bonds by Hubovard, IN ACCORDANCE 
W ith the terms of the notes, nol otherwise. 

Upon these undisputed proofs, shown in the bill of ex- 
ceptions which are not inconsistent with the special find- 
ings, it was the duty of the court to find this to be law. 

“Il. Where the pledge is the property of some person 
other than the debtor-pledgor, and the pledgee has /now/l- 
edge or notice of that facet. the relation of surety is super- 
added to that of pledgee, and the creditor in his subse- 
quent action concerning the debt, shall not lose sight of 
the suretys equities,” (f 158); and again: 

“V. The rule of law governing property pledged as 
surety, is the rule which governs personal contracts of 
suretyship. anything that would discharge the latter would 
the former,” (f 15%) 

The Court refused to find or be controlled by this law 
or in any manner to recognize the doctrines of law, ap- 
propriate tothe undisputed proof of suretyship. See re- 
quests to find the law in that regard, (f 158, I. 159, LIT and 
LV. 160. VIT). 

This refusal is claimed to be error, unless there can be 


found in the record some evidence fending to show that 


tne question of suretysnip was an immaterial one, and 
that this evidence had matertalized in the special finding 
of the tacts the special verdict. 

The nature and force of the special finding, that was 
] 
i 


had. will be considered later. 


Muarthe ere veral Facts. 


April 14, 1879, (£119) the U. S. had by a prior call 
stopped interest on 82,500 of these 5-20s. April 28th on 
$7,000 more, and May 7th same year, on the remaining 
S500; but they were fundable in the New U_S. 4 per cent. 
payable in 1907 (f 147), and at the date of the suit (first 
trial ) worth 24 per eeu pre ern. 

The detendant Bank. the pledge holder, the debtor- 
pledgor Hubbard, and the general owner Hatheway, just 
prior to and on April 24, LS79, consented to and agreed 
upon a change of the 5-20s by a refunding in the 4 per 
cent. (ff 21, 22 Hubbard; 77, 78, 79, 80, 93, 94 Bullard; 117, 
118 Hubbard’s letters of April 16th and Apnmil 30, 1879; 
105, 106, 108 Hatheway: 147 Hubbard's order written by 
cashier Bullard to exchange 5-20c for 4 per cent. ) 

(The special finding in this regard, is that Hubbard and 
the Bank a/one agreed to this exchange; that is, Hathe- 


way is not mentioned in this connectlon. ) 


The evidence ts undisputed that at this time (1879) and 
as far back as 1S67 the Bank through its casher. Bullard 
had knowledge that the Hatheways claimed to be and were 
the general owners of these 7-50 and 5-20 bonds. The 
testimony of the plaintiff's witness Hubbard shows a pre- 
cise agreement between the bank, the elder Hatheway and 
himself to the effect that he ( Hubbard) was to pledge the 


bonds as he did, the bank was to hold them, Hatheway 


“~~ 


getting the coupons through the bank (f 16, 17 and 18). 
And this is confirmed by cashier Bullard’s testimony on 
cross cramination, that the bank collected and eredited the 
coupons to Hatheway’s ace. (f 91, 92 and 93), although the 
sime witness afterwards on re-direct testified, that coupons 
when cut off and sold had their proceeds credited to Hub- 
bard (£99). 

Upon the point of the bank's knowledge however, there 
is no question nor dispute; for cashier Bullard swears that 
as early as 1857 (the loans to Hubbard on collateral bonds 
beginning in 1865). he hada talk with the elder Hathe- 
way, that he don’t remember the exact conversation, but in 
attempts to give the substance of it (f 75, 76) he ends by 
saying “This (1867) was fhe first no ice we had that the 
bonds belonged to Mr. Hatheway,” (£ 76). 

Conversion of bond proceeds, reviewed in the light ot 
the special finding. 

Oa the day this consensus as to change of 5-20s into 4 
per cent. was put in writing ( April 24, 1879), one of Hub- 
bard’s notes for S800, with S800 5-20 bonds pledged collat- 
eral came due (f 156). The bank on that day, April 24, 
1879, through its cashier Bullard declined to diseount for 
Hubbard HY more.” (f 16, wi ). 

Nole 2. There is no evidence in the record nor any find- 
ing showing any agreement or understanding as to the 
possession oft pledged 0-20 {ow abandoned by this (tri- 
partite ) agreement for cnange to4 per cent. } passing over 
to the 4 per cent. to be purchased, with proceeds of sale 


oft the )-POs. 
The pledge WS by consent at an end, so 1s (in effect ) 
the 5] ecial verdict NM finding. 


The court finds (f 7), “that on the 24th day of April, 


149 


“IS79, Hubbar | agreed with the defendant that sat | bonds 
“sh wuld be sold and the proce ds investe lin other b nds 
“of the United States.” 

There ean be no criticism of this finding other than this. 
The consent of the general owner ( Hatheway) to this ex- 
change was sought for and obtained to the knowledge of 
the bank. The finding should show this as fact, essential 
ta support the judgment. 


! 


“that on the 2th day ot 


~ ] 


The Court also finds { 
April, S74. the detendant sold said bonds and i celved 


for them the sum of S10, ]56.25. 


This was the first step in making the exchange. The 
next the purchase of 4 per ceut. was never taken, for the 
Court next finds (£8), “that ou fhe 29 or 30th day of April, 
“7889, (1879), Hubbard agreed wilh the defendant, that 
‘the proceeds of the sale of said bonds should yot be in- 
“vested in other bonds of the United States, but that such 
“proceeds should be applied by the defendant in the pay- 
‘ment of the notes of Hubbard, then held by the defend- 
“aut part of which were due (ft L4l, 142), and part of which 
rope lo heeome due 


(Which. and what notes were they 4) 


Nile Be There are several objections to the validity 
and sufficiency of this last recited clause of the finding: if 
found well taken, the whole remaining special finding 
(with this recital out) fails to support the judgment- 

lL. By the undisputed evidence there was in Hubbard 
alone no lecal capacity to make such avreemenf, the assent 
of Hatheway as veneral OWlher WAS CSNE nhiadl. 

(a.) The special finding recognizes the general owner- 


ship, for it finds only a naked “delive ry without anv con- 


L] 


sideration from the plaintiff's testator, presumptively the 


owner, to Hubbard; 

(b.) It finds (f 7) that this naked “delivery” had with 
it from this owner “power and authority,” received prior 
to April 24. 1879, to dispose of “them” (5-20 bonds), to 
deal with “them” (5-20 bonds) as the “same” (5-20 bonds ) 
were disposed of and dealt with “as hereinafter stated,” 
(f7). No other “power and authority” is found. 

This power to dispose of and deal with 5-20 bonds was 
exercised in agreeing for their change into other 4 per 
cent. bonds. Assuredly no “power and authority” to deal 
with the “proceeds of the sale” of these bonds is specially 
found in Hubbard. ne 

In a special finding (or verdict) nothing can be implied, 
and everything essential to support the judgment must af- 
firmatively appear. 

2. There was No evideuce tending to show this found 
agreement was even attempted to be made on either of the 
days found (the 29th or 30th day of April). And that this 
agreement should have been made prior to May 9th, 12th, 
1879, was material to be found, to avoid the legal effect of 
the wrltten notice (f 145, 146), which came to the bank 
May %th, 12th, 1879, from plaintiff, asserting his general 
ownership of the bonds and the purpose for which they 
had been in fact, in the language of the finding “delivered” 
(£7) to Hubbard. 

3. Ifan “agreement” means the free assent of the per- 
sons agreeing, then is there no evidence that Hubbard and 
the Bank even, had any such “agreement” to apply pro- 
ceeds of sale of Hatheway’s bonds to retire his notes, due 


and to grow due. 


4. The special finding fails fo show any connection, 


|) 


betweeu “the notes of Hubbard then| April 2J or 30, 1879 | 
held by the defendant, part of which were due and part to 
become due,” and the “25 promissory notes made by said 
Hubbard, and payable to and owned by defendant tor 
$10,000, and to mature on different days from April 24th, 
1879 to Aug. 5th, 1879.” It was these last named notes, 
that had been secured by pledged 5.20's. 

These cbjections to the sufliciency of this finding will 
be again referred to. | 

Continuing, the special finding says: [f8] “that the 
surplus of said proceeds” [cf bond sale] “over and 
above the amount of all said | which? ]’ notes with allow- 
ance of interest as aforesaid” | charged on over due and 
credited on not due | “was S1/90.85": “that on the 16th day 
of May, 1879, the defendant paid said sum of $175.85 to 
Hubbard: and on the 19th day of May, 1879, Hubbard 
paid the same amount to plaintiff’: [fS]. “And that 
the plaintiff afterwards” | When? before suit or after? | 
“had knowledge of all the facts herein before stated”: 
“and having knowledve of the same, ratified and confirmed 
the said contracts, dealings and transactions” [ herein before 
stated—special finding | between Hubbard and defendant. 

Note 4. This last finding of ratification and confirma- 
tion is put with the findings of fact; [f 8] nevertheless it 
may. by this Court, be ruled one of law. [See Walnut 
vs. Wade, ante }. 

[ts natural and apparent place is with the law findings. 

Fact. “The plaintiff o/lerwards had knowledge of all 
the facts herein before slated, and: Law, having knowledge 
of the same | inference of law | ratified and confirmed the 


said tacts, herein before stated 


If this be the reading, Plaintiff in Error makes thes: 
» ints: 

|. That the finding of the fact of Knowledge alone | in 
this regard this is the only fact found is not sufficient to 
support the legal conclusion of ratification or confirmation. 

2. That the finding of the fact of knowledge alone affer- 
ward: (i. e. after the “herein before stated” facts trans- 
pired, which would be after the 19th day of May 1879, 
without also finding how long afterwards): would not be a 
fact, that would even fend to support the legal conclusion 
of ratification and confirmation. 

But it may be contended, that the clause of the finding 
that plaintiff afterwards had knowledge and having knowl- 
edge | of the facts in the special finding | ratified and con- 
firmed, ete., 1s a finding of fact. 

True it is, that ratification and confirmation, might be 
by act, oral or written, before or after, and to be found as 
a fact—but in such case the question of knowledge would 
not, of necessity, be an element. By power of Attorney 
with clause, “hereby ratifying and confirming all that my 
said Attorney may do,” ete., for an instance. 

What the Court below appears to have seen, through a 
glass darkly, was this: sometime after the 19th of May, 
1879, the plaintiff knew all these special facts which I have 
found: (1) he either remained silent, or: (2) he said or 
did something; what it was I do not find, but from the 
whole situation, | find the law infers ratification and con- 
firmation. 

However should this “ratifieation and confirmation” be 
ruled a finding of fact, the reply is, there is No evidence 


tending to show such act or acts of ratification or confirma- 


tion. So far as acts are shown. and the evid:i nee in this 
regard is wholly wndispuls l, they show the exact reverse 
of ratification. They end in this suit. 

In an APPENDIX to this brief, upon the points of “No 
evidence,” will be colleeted all the ey\ " nce, these Was: 

Note 5. The whole special finding of fact by the Court 
[f 7 to 9] owing to its conglomerate and avgvlutinous ecbar- 
abter. must stick together: It must be good as a whole 
and no part of it can be scaled off as immateral finding or 
surplusage. For instance: “The Court fi..is as matter of 
fact that prior | how long? | to April 24th, 1879, the plain- 
tiffs testator delivercd | with ut com: ideration | to Appleton 
Hubbard * * certain bonds * * $10,000. 
with power and authority | apparently a naked power: no 
consideration | to dispose of fem, and to deal with them 

* * * * “as herein afler stated? then fcullows 
the statements: and the Just thing stated, as covered by the 
power and authority to deal with them, is the payment 
May 19th, 1879, of 8175.85, the foun: parcel of converted 
bond proceeds, to the plaintul; his after knowledge of the 
whole special finding and his ratification thereof (if this 
ratification 1s to be hela’ found as a facet ). Wherefore it 
follows, that the special finding is ot necessity to be held 
good (if at all) as a whole. It also follows. that it is «an 
essential and found part of this “power and authority,” 
conferred on Hubbard by the plaintiffs testator at the 
time he “delivered” to him the S10.000 bonds. (now 
claimed by inneritance by the plaintiff) that he Hubbard 
should pay to the plaintiff the 8175.85, the found parece! of 
the bond coverted proceeds; and that he ( Hubbard ) should 


procure the plaintiff's ratification and confirmation, of th s 


Ie 


c mversion, afler knowledge of lh) VW the conversion had 
been made. 

Hence the plaintiff's receipt of surplus of converted pro- 
ceeds; his ratification of conversion after knowledge, is 
lhe CSSC anc thie eristere of the finding 


-_ 


and judgement 
if, “ratification and confirmation is to be treated as a fact 
and one of those found | “herein afler stated” | as under 
the sheltering aegis, of the “power and authority.” 

Note 6. The attention of the Court is requested to 
another peculiarty of this special finding, it reads: “that 
prior to April 24th, 1879, the plaintiff's testator” Gilbert 
H atheway delivered to Ay pleten Hubl ard $10,000 U. S. 
Bonds, “with (then) power and authority” to deal with 
them, etc.” 

It is undisputed proof that plaintiffs testator died Oct. 
26th, 1871, leaving the plaintiff below his residuary legatee 
[ f 120 and 12!) |: that succeding to his testators rights as 
general owner of these bounds, to the knowledge of defen- 
dant | i 90. 9] he posterior to April 24th, IS79, and before 
the conversion complained of, on May Yth to 12th, 1879, 
caused wriffen notice of his claimed rights, to be served on 
defendant Bank | £ 145, 146]. Now the etfect of this notice, 
as a revocation of his testator's uaked power and authority, 
hot coupled with an interest, cvranted prior to his death; 
or its eTect in at least calling « hall in the then progressing 
steps to conversion—as a question of both fact{ undisputed | 
and law, merited some notice by way of finding from the 
Court below. The Courts attention to this state of things 
was invoked in several ways, and findings of fact and law 
pertinent thereto, were requested. (f 158 to 164). But the 
Court refused to notice them, and its refusal so to do was 


duly excepted to. | f 10 . 


It) 


lt is not a sufficient finding to support such a judgment 

to find the source of the power ancl authority to make on 
May 16th, 17th, ‘79, the conversion complained of, in a 
testator’s grant who died in IS71, and whose residuary 
legatee succeding him in that year, hal prior to this con- 
version, given notice of his claimed rights —inconsistent 
with this power to make this conversion. 

Hence the necessity of getting rid of the residuary 
legatees claims, and his notice of them by a finding | either 
of law or fact] of his “ratification and confirmation” — of 
the illegal and unjust conversion 

[IF THE JUDGMENT BELOW IS REVERSED. 

Should this Court for any of the Errorsassigned, reverse 
the judgment below, and direct a re-trial, it will doubtless 
declare lhe lheory upon W hich such re trial should proceed. 

There Is HMO substantial dispute (is lo the facts. 
laimtifffs i Error Theory. 

l. Whatever may have been the dealings with the 
7.50 “Treasury Notes” in 1865, and prior to 1867, in the 
last named year the U. S. Government provided 5.20s_ to 
take their place, and these 7.30 “Treasury Notes” having 
been changed to 5.20s, there was in (1867) a meeting be- 
tween Hatheway, general owner and lender, Hubbard, 
borrower and pledgor, and Bullard, cashier of the pledgee. 
At this meeting the relation and rights of these three 
parties, owner, pledgor and plegee, touching these newly 
acquired 5.208 was understood as follows: 

(a) The 5.20 bonds less coupon interest were to be 
risked as a pledge (in the usual and customary way) to 
this bank, for the payment of Hubbard’s commercial paper; 
(b) but regularly as they matured, the coupons were to 


vo to Hatheway, the general owner. 


Li 

2. Thereafter Hubbard pore weeds to pledge and repledge 
divers of these bonds to the bank, by seperate and distinet 
note-contracts, always identically the same, for a period of 
ten years, and each of these years the coupons go forward 
to the general owner. 

All this. forms a contemporaneous and continuous 
declaration by the parties, of what fhe original under- 
standing was. 

3. In 1879, the U.S. Government stops the interest on 
these bonds, seeking to fund them in the new 4 -per cent. 
The three parties in interest consent to this change, and 
the firs? step is taken April 25th. °79; the 5.20s were sold 
by the bank, only one out of the 25 ofthe pledge notes 
then due (S800, April 24th, 79). There is delay (in the 
end meaning refusal )Sto take the second step in the change, 
by buying 4 per cent. 

During this period of delay, and on May 9th, ’79, the 
bank is notified 1n writing by the ‘hen yeneral owner of 
the bonds, of his claim to at least, have this change com- 
pletect. 

( Here and now, they are dealing with bond sale pro- 
ceeds, the legal pledge ended with the bond sale ). 

On Mav 1ld5th-17th, “79. fro of these three parties agree, 
(one of them Hubbard) reluctantly under pressure, and 
with expressed notice to the other party, the bank, of the 
third party's rights.—“Dowl know what Hatheway will 
say fo that arrangement ;” that 88050, in 21 notes not yet, 
by several weeks and months, due or payable shall never- 
theless be paid from these proceeds of sale of 5.20s, and 
that these nof due notes shall be surrendered and can- 


celled; that the proceeds of thé sale of the coupons (ac- 
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7 And the da aves; The market Vaiue of the bonds sO 


released. less anv matured note at the date of the com- 


pleted conversion May [oth loth, °¢: for up to that date, 
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standing, was ratification aud confirmation of the acts of 


the bank and Hubbard, dealing with his bonds. 


AUTHORLTLES. 


The counsel ror dlaintiff in hy ror Is alone solicilous, that 


the undisputed facts of the RKeeord, or those which he be- 


lieves to be unquestioned by material evidence, shall clear- 


ly and fully appear in sfafement to this Court; satisfied 
that if any rule of law will aid his client to a new trial 
upon a theory different from that of the special findings 
of law and fact, it will readily occur to the several mem- 
bers of this tribunal. 

Nevertheless it Call do ho I) irm to cite tl few of the CHSECS, 
the consideration of which, in the hght of pertinent gen- 
eral principles originally induced aud yet compels plain- 
tiffs counsel to believe, that there was a wrong against, 
and a suggested remedy for, his chent, to be found in these 
“andisputed facts,” even as tiey appear “in the clouds” of 


this record ot trial Ly District Jude. 


a 
.- 


Fhey can be grouped under tha several general topics « 


Suretyship, Conversion, Ratification and Damages. 
rpegef pa 
l. Surelyship, 


Head Note. 

Any unauthorized variation man agreement which a 
surety has signed, that may prejudice him, or may substi- 
tute an agreement different from that which he came into 
discharges him. 

Kaets. One of the sureties to a bond erased lis name 
before the instrument was submitted toa Judge for ap- 
proval. It was afterwards approved. This bond avoided, 


as TO a surety not informed of the erasure, 


Smith vs. U. S.. 2 ¥W allace, "19 
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Phe alteration of the date on commercial paper, though 
it postpone payment, is material. If made without con- 
sent of the party sought to bi chara di, it extinguishes his 
liability, 

Wood vs. State. 6 Wallace, S80 


The reason of the Rule given by Swayne J. is, “The 
avreement is no longer the one into which the defendant 
entered.” 

[n the case at bar there were 25 separate debts, created 
at different times, and each debt was secured by its own 
specific collateral. 

The case 1s clearly Listinguishable,from cases where 
there is but a single debt, though pry ible by installments, 
and secured by a single pledge of numerous articles. 

Yet in the latter cases, where the debtor is in default for 
non-payment of an installment, the rule governing the ap- 
propriatiou of the security to the satisfaction of the 
amount then due, is the same as in the present case. 

Brink vs. Freoff, 40 Mich. 611, was a case where Freoff 
h id elvell to Mrs Brink ai mortvave -« i numerous chattels 
Prosecnre a delyt payabie in instalme nts, and she had sold 
ult as to the first 


the entire mortgaged property upon ae 
instalment alone. 

The Court a. Mrs. Brink had the right to sell s&th- 
cient of the property to satisfy the amount then due, with 
interest and costs thereon. When the mortgaved property 
consisted of several! articles or thinws, as in this case, after 
sufficient was sold for the purpose mentioned, she could 
hot proceed to se]] the balance ot the property in satisfac- 
tion of, or to apply upon the instalment not then due. To 
permit this would be to allow” | forced | “ payment of the 


debt before due, but it would deprive the morgagor, or 
a 


_— 
. 
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those claiming under or through him, as creditors or assig- 
nees, from redeeming the property by payment of the debt 
when due, and before sale.” 

But this case is distinguishable from the one at bar in 
the rule as to the measure of damaves for conversion upon 
a premature sale, the debt being an entirety, though paya- 
ble in instalments 

In this case Hatheway risking his bonds, derived no ben- 
efit from the risk. His obj ct was to befriend Hubbard. 
As surety, Hatheway’s bonds stood to the extent, and within 
the precise limitations, of the note-agreements. To change 
them beyond the terms of the several note-agreements, or 
to permit the note-agreements to be altered without his 
consent, would be, not to enforce} those contracts which 
were made to hold the bonds, but to make other contracts 
to reach bond proceeds, No implied liability exists to 
charge him, and he has a right to stand upon the strict 


terms of the note-agreements. 


Brandt on Suret. & Guarant., pp. 79, 80, 
Miller vs. Stewart. & Wheat. on pp. O02, 7038 


A leading case is Dobbin & Evans vs. Bradley, 17 Wend. 
422. Wright vs. Johnson, 8 id 912. 

See also, 17 O. Rep. on pp 564, 565; which is approved 
and followed in Lang vs. Pike, 27 O. St., on p 501. 

See also, Oakley vs. Aspinwall, 4 Comst. on p d17 (bot). 


See also, Whitcher ys. Hall, 5 Barn. & Cress.. on Pp 23) - 


Xx = [ usaGE | T7 Sait A ('vritlenden Ss. DAbirn, O 
= = Hill. Tin Days of Grace): Walrath 
Z. > 
: a vs. Thompson, 6 O40, affirmed 
= 7. in 2 Comst. 185; Appleton vs. 
7. « 
_ = Parker. Io Gray, id de see }? re 
xX & —Denied — JS citing Hall vs. Hadley, 5 Bing. 54. 
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The precise point of the Keng. case, is that the contract 
did not mention “the custom of the trade,” plaintiff fol- 
lowed the “custom,” and thereby failed against the surety. 
The rule in equity is the same as at law. 

Story Eq. Juris. § 324 and 326. 

The surrender of all the unmatured notes before 
maturity, and the resorting to the collateral for their im- 
mediate payment was such a change from the contract 
lability of the surety bonds as to set them free. The 
bonds had been sold before such surrender. It was neta 
mere change made subject to the approval of the surety; 
and upon his disapproval, the original state of things to 
be restored; without which, no understanding between the 
creditor and the principal, that the surety shall still be 
Wb md, is of any effect. 

The surety must he consult d. and consent, otherwise the 
carrying of any change of the agreement into effect will 
discharge him; in this ease his bonds. 

Caivo vs. Davies, 73 N. Y., 211.; see pp. 216, 217. 

Approved in Paine vs. Jones, 76 N. Y., 274,; see pp. 
218, 279 

Sterm Nav. Co. vs. Rolt. 95 E. C. L., (6. J. Scott, N. 8S.) 
595, 5OG 
Brandt ou Surety and Guar., = 345. 

The same principle applies with equal force to the sales 
of bonds collateral to notes that had not gone to maturity, 
upon the non-payment of other notes which had. The 
surety bonds were resorted to before the principal had be- 
come liable at all; and that without the knowledge or con- 
seut of the surety. 


The surety was no longer bound by the old contracts, 


| 


for those had been abrogated by the new, and he was not 
bound by the new contract, because he is no party to it. 


Bethune vs. Dozier, 10 Geo., 235. 


Approved, Atlanta Nat. B. vs. Douglass, 51 ld, 205, (p. 


POY. bot. } 
Rowan vs. Sharp's Ritle Co., 33 Conn., 1, (pp. 22, 24.) 
Bank vs. Cole, 39 Me., 188. 
Brandt on Surety and Guar, § 338, § 331. 
Fay vs Smith, 1 Allen, 477 
Harsh vs. Klepper, 28 O.. St. BOO. 


Gardner vs Walsh, 85 fk. C. L., (5 Ellis & Black,) p. 89. 


The cases go upon the ground of a new contract at- 
tempted to be substituted in place of the old one, without 
the consent of the surety. 

In the case at bar the debts secured were payable at 
fixed future duys, but the creditor treated them as payable 
instanter, at his option, and sold the pledge seeurity for 
the payment at his optional time. 

Rowan vs. Sharp's Ritle Co., 53 Conn., 1. 

This was the case of a pledge of the property of one per- 
son to secure the perior nance of a contract by another. 

The complainant filed his bill to foreclose a mortgage 
which had been assigned to him by box. Henderson NX Co.. 
the mortgavees. The mortgage was given to them by 
Robbins & Lawrence, to secure the performance by the 
latter of a contract to manufacture 25 OOO Sharp’s rifles. 
The land covered by the mortgage had been released by 
the defendant to Robbins & Lawrence for the purpose of 
enabling them to give the security, witha right to a récon- 
veyance when the contract should be performed. Fox, 
Henderson & Co. had knowledge of the release executed 


by the defendant, and its object and terms, when they took 
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the mortgage. But Fox, Henderson & Co., and Robbins 
& Lawrence subsequently altered the terms of the con- 
tract for the performance of which the security had been 
viven, without consulting the defendant. /H/eld, that the 
land was discharged from its obligation as security, and 
the bill dismissed. 

As the case is applicable to ours inevery principle estab- 
lished by it, we proceed to give an analysis of the control- 
ling facts. 

Fox, Henderson & Co. were agents of the British Gov- 
ernment. 

l. The complainant, Rowan, was trustee for that Gov- 
erument. On Mareh 8, 1855, a company known as the 
Robbins & Lawrence Co..entered into a contract with Fox, 
Henderson & Co., whereby the former “ ayree with all 
possible dispatch” to manufacture 25.000 Minnie rifles. 
(p. od.) 

2. The Robbins & Lawrence Co. had fallen greatly be- 
hind on their contract, and it was proposed that Samuel E. 
Robbins and Richard S. Lawrence (who are spoken of as 
Robbins & Lairence,) should assume the contract and 
manufacture the 25,000 Minie rifles under it for Fox, Hen- 
dersou & Co. sut the latter required securily for such 
performance on the part of Robbins & Lawrence. (P. 8, 
Lop. ) 

o. Now at that time the defendant owned the legal 
title to a manufactory, with the machinery and tools there- 
in, at Hartford. 

4. The defendant, on December 11, 1855, (p. 7,) by its 
president, released by quit claim deed and conveyed the 


manufactory, machinery and tools to Robbins & Lawrence, 


Ht) 


pursuant toa vote which “ aufhorized lhe reicase only for 


fhe purpose ¢ yf enabling Robbins & Lawrence fo secure 


the performance of fhe coutract eye rred fo in’ the vote 
(p. 5, top), which was the contract of March 8, LSd0, (men- 
tioned in Head 1,) to manufacture the rifles “ with all 
possible dispateh” (p. Ll, mid.) — . 

5. Fox, Henderson & Co. had knowledge of the vote of 
December 11, 1855, ( Head 4,) but had no further knowl- 
edge of defendant claiming the rights of sureties. (P. 11.) 

6. The mortgage was given by Robbins & Lawrence to 
Fox, Henderson & Co. the same day of the deed from the 
defendant (Dee. Ll, L855,) to them; and the mortgage was 
given to secure “said conulracl March oS. [IS55. { r. S, 
top. ) 


7. And on the same day ( Dee. 11, 1555) the Robbins & 
Lawrence ia... a it ybbins A Lawrence, and ox, 
Hende rson & (0. (p 7 mid - by el binding agreeinent, 
changed the terms of the contract of Mareh 8, 1855, from 
Vee TAL all possible disnatel” tO manutacture the 
rifles, a” 20 Arerage of al least BOO rifles per week” up 
to January 15; then next, and after that date “an average 
of 600 rifles per week until the completion of the 25000 
rifles; and after December 20, then instant, to “carry on 
night work as well as day work” thereon. (P. 9). 

S. The defendant knew that the Robbins & Law rence 
Co. and Robbins & Lawrence were giving further securi- 
ties to box. Henderson & Co., for the perftormauce of the 
contract, and for advances upon it, and that Robbins & 
Lawrence were mortgaging the premises released for that 
purpose by the defendant. but it had no further knowledge 


of the details of the arrangements and securities. (P. 7) 


Whittaker vs. Sumner, 20 Pick. 300. | 

Pledgvee of merchandise held it, together with the promis- 
sory note. Pledgor assigned merchandise, assignee gave 
notice to pledgee property passed to assignee, subject to 
lien. Pledgee endorsed the note to third person— pointed 
it out to oficer who took possession for creditors of pledgor. 

Held— officer not agent of pledgee——and pledgee lost his 
lien, because he passed property beyond his power to re- 
store--on payment of note, 


Parsons on contracts, 51 Note (1), cases cited. 
Smith vs. Tracy, 36 N. Y. 79; 44 Cal. 166; 37 Conn. ». 


[1.—C'onvrersion and Damages. 


The sale of the bonds, under the ¢ifeumstances of this 
case, was an unlawful conversion of them, f. r which trover 
is maintainable the same as though the note-agreements 
had never existed. 

The measure of damages must be the market value of 
the bonds at the time of the conversion of them, with in- 
terest; or their highest market value at any time between 
their conversion and the bringing suit. We see nothing 
whatever in the case to change or modify the rule. 

In the common ease of an action by the pledgor against 
the pledgee for an unlawful conversion of the pledge, 
where the property in the pledge ts im the pledgor, the 
measure o: damages is the value of the thing pledged, 
and special damages (if any), arising from the unlawful 
act, out of which the pledgee may recoup the unpaid debt 
which was secured by the pledge and interest thereon. 

The principle on which this rule is founded, in the ae- 
tion of trover, is to avoid circuity of action, for if the 
pledgor recover in trover the value of the pledge, the 
pledgee may have assumpsit for the debt and interest. 


(Story, Bail, Sth ed., § 549.) 


But it is clear that the pledgee could not so recoup, uf 
he had no action O} assimimpsil for the money avalust the 
plaintiff in trover. 

In the agreement for a loan, to be secured by a pledge 
or a mortgage of property, other contract rights may arise 
other than for a mere bailment—for “one may become the 
surety for the payment of another's debt, or the pertorm- 
ance of his contract, by mortgaging his land or pledging 
his property for that purpose, as well as by coming under 
a personal liabilitv for the same purpose.” (383 Conn., 
p. 1S. ) 

And such is undoubted law in those cases where a wife 
pledges or morteaves her separate estate for the debts or 
liabilities of her husband. (Brandt, surety, § 22. Loo- 
mer vs..Wheelwright, 3 Sand: ch. p. 155. ) 

And it is held without exception, that where the pledge 
is the property of some person other than the pledgor, 
and che pledgee nas know ledve of thet Fact, the relation of 
surety is superadded tO that Ot the pledgee, and the creditor 
in his subsequent action concerning the debt, shall nol 
lose sighl of lhe sureties equity Ss. 

Cooley, J. Smith vs. Sheldon, 35 Mieh p. 4S. 

In the case at bar the Bank had full knowledge of the 
surety relation of the bonds that were pledged to secure 
Hubbard's debt. The Bank knew that Hubbard was not 
the owner of the bonds and that Hatheway Wiis: and it 
deait with the latter concer he thre coupons, long after 
the pledge, in a manner that estops if from denying his 
ownership. Afterwards the Bank surrendered the note 
eontracts to which Hath Ways bonds stood iis surety, and 
converted the bond proceeds on another contract, to which 


Hatheway was not a party, and in respect to which he was 


not consulted. 


[t was by reason of the surely relation alone that the 
bonds could be pledged at all—the Bank knowing them 
to be ours, and not the debtor's. So that the same act 
which discharged the surety released the pledge. 

Hatheway did not create, and he did not adopt, the debt; 
his bonds stood as surety alone. That liability was released 
by the act of the Bank 

There is therefore no circuity of action to be avoided, 
and no recoupment in the trover suit brought by Hathe- 
way. 

In the case of Prerce vs. Benjamin, 14 Pick., 356, 1t was 
rightfully held that the amount realized from the unlaw- 
ful seizure and sale should be applied in mitigation of 
damages, because the plaintiff had, in effect, received the 
proceeds. The defendant had applied $4.26 of the pro- 
ceeds upon the tax. Such application was not binding on 
the plaintiff, but he subsequently made it binding as though 
the proceeds had come to his hands, for it was proved 
“that in June, 1851, the plaintiff came to Montague, paid 
the residue of the tax, and required the defendant to give 
ham (i receipt for lhe whole aqmound of bhi lo De and that the 
defendant accordingly gave such a receipt,” (p. 357, top). 

* 1568. 6. N.S, C0. AB deposited a dock warrant for 
brandies with b, as a security for a loan, which was to be 
paid on the 29th January, or in default, brandies to be for- 
feited on the 28th. B agreed forsale of brandies to C, 
and on the 29th delivered to him the dock warrant, and C 
took possession of the brandies on the 3Uth. ; 

Held, that the sale Ol the YSth and delivery of dock 
warrant to vendee on 29th—A having whole of that day 
to redeem it-——amounted to a conversion. 


ages held nomincly Ptcasede bitin, 
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But it is clear that thi pledgee could not so recoup, if 
he had no action of assuimpsi for the money avalust the 
plaintiff in trover. 

In the avre ‘ment tora lon. to be secured by il pledge 
or a mortgage of property, other contract rights may arise 
other than for a mere bailment—for * one may become the 
surety for the payment of another's debt, or the perform- 
ance of his contract, by mortgaging his land or pledging 
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his property for that PUPpose, as well as by coming under 
a personal liability for the same purpose.” (335 Conn., 
p. 1S. ) 

And such is undoubted law in those cases where a wife 
pledges or mortgages her separate estate for the debts or 
liabilities of her busband. (Brandt, surety, § 22. Loo- 
mer vs. Wheelwright, 3 Sand. eh. p. 155. ) 

And it is held without exception, that where the pledge 
is the property of some person other than the pledgor, 
and che pledgee has knowledge of that fact, the relation of 
surety is superadded to that of the pledgee, and the creditor 
in his subsequent action concerning the debt, shall not 
lose sight of the sureties equities. 

Cooley, J. Smith vs. Sheldon, 35 Mich. p. 48. 

In the case at bar the Bank had full knowledge of the 
surety relation of the bonds that were pledged to secure 
Hubbard's debt. The Bank knew that Hubbard was not 
the owner of the bonds and that Hathewny was; and it 
deait with the latter concerning the coupons, long after 
the pledge, in a manner that estops it from denying his 
ownership. Afterwards the Bank surrendered the note 
contracts to which Hath ways bonds stood as surety, and 
converted the bond proceeds on another contract, to which 
Hatheway was not a party, and in respect to which he was 


not consulted. 
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[t was by reason of the surely relation alone that the 
bonds could be pledged af all—the Bank knowing them 
to be ours, and not the debtor's. So that the same act 
which discharged the surety released the pledge. 

Hatheway did not create, and he did not adopt, the debt; 
his bonds stood as surety alone. That liability was released 
by the act of the Bank 

There is therefore no eirculty of action to be avoided, 
and no recoupment in the trover suit brought by Hathe- 
way. 

In the case of Prerce vs. Benjamin, 14 Pick., 356, 1t was 
rightfully held that the amount realized from the unlaw- 
ful seizure and sale should be applied in mitigation of 
damages, because the plaintiff had, in effect, received the 
proceeds. The defendant had applied $4.26 of the pro- 
ceeds upon the tax. Such application was not binding on 
the plaintiff, but he subsequently made it binding as though 
the proceeds had come to his hands, for it was proved 
“that in June, 1851, the plaintiff came to Montague, paid 
the residue of the tax, and required the defendant to give 
hima receipt for the whole amount of the tax; and that the 
defendant accordingly gave such a receipt,” (p. 357, top). 

5.6.8.8. A deposited a dock warrant for 
brandies with B, as a security for a loan, which was to be 
paid on the 29th January, or in default, brandies to be for- 
feited on the 28th. B agreed forsale of brandies to C. 
and on the 29th delivered to him the dock warrant, and C 
took possession of the brandies on the 30th. 

Held, that the sale on the 28th and delivery of dock 
warrant to vendee on 29th—A having whole of that day 


to redeem it —amounted to a conversion. Measure of dam- 


ages held nominal, Otcasede bout <t htt bdo ud Te neolecee, 
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But held by Williams J., dissenting—That measure of 
damages was value of thing converted, for reasons follow- 
ing: 

I. Rule—Damages in Trover, is value of property at 
time of conversion. 

[I.--Lien on goods is annihilated by wrongful parting 
with them. 

(A). Pledge by factor of principal’s goods is wholly 
tortious, and owner may recover full value, without deduct- 
10on or recoupment 

[11 —Property of pledgee is creature of the transaction 
of bailment, and must perish with it. 

[V.— Loss of possession by pledgee terminates his title. 

V.—True doctrine is,—whenever plaintiff could have 
resumed property, and hold it, he is entitled to recover 
value of it, as damage in trover 

VI.—Bailment having terminated by ¢rrongful sale, 
plaintiff might have resumed possession, freed from bail- 
ment, and held as the owner, against all the world. 

Vil.—Defendant remitted to his unseeured debt. be- 
cause lien forfeited by his violation of conditions on which 


created. 


ii] Ratification. 
A strong and clear case is Cubs vs. Scott, 12 Allen, 493. 
Plaintiff when he received check (3175.85), did not know 
what it was, and proceeded as soon as he had fully ascer- 
tained the fact to enforce his rights. 
But if he had known, he is not now estopped from ques- 


tioning defendant's right to make sale of the bonds. 


_ 


See (29 Am Rep. 5} 


Case of Fitzzerald vs Bilocher, 32 Ark. 742. 


dy 


ln Jugram vs. Harlz, 48 Penn. St. 380, the court says 
that the receipt by tenant of the balance remaining in the 
hands of the bailiff, above rent and costs from the proceeds 
of an unlawfal distress, will not estop the tenant from a 


denial that there was rent in arrear, or of the legality 


Thi ofthe warrant, in an action of trespass, brought 


to recover damages for the uniawful distress. The receipt 
of the surplus was only satisfaction of damages, “ pro 
fanto.”’ In receiving the balance the tenant did no act re- 
quiring him to rely upon the distress, and acquired no ben- 
efit by the sale of his own property. His right to the pro- 
ceeds not needed to discharge the rent, did not rest upon 
the trespuss committed by his landlorel’and the bailiff. It 
was simply a return to him of what belonged to him before, 
in a converted state it is true, but not the less his. The 
return was a duty that devolve! upon the bailiff, and 
when he tendered the sam, and it was accepted, he could 
not fairly imply that his trespass had been condoned 

Upon what principle can it be said plaintiff is estopped 
from claiming damages for an illegal sale of his property, 
by accepting a part of the proceeds of the sale. Defend- 
ant had already acted, and they cannot set up plaintiff's 
acts, or declarations, as ground of estoppel, unless they 


have been misled or deceived thereby. 


Simpson vs. Pierson, 51 [nd 


No doctrine is better settled, both upon principle and 
authority, than this: that the ratification of an act of an 
agent previously authorized, must, in order to bind the 
principal, be with (f full hnowled ge of all the material 


facts. If the material facts be entirely suppressed or un- 


hm 


known, the ratification is treated as invalid, because founded 
in mistake or fraud. 
Story J. in Owings vs. Hull, 9 Peters 629. 

Trespass against a landlord. He gave a broker a war- 
rant to distrain for rent. Latter took away and sold a 
fixture, and paid proceeds to defendant, who received them, 
without inquiry, but without knowledge that anything 
irregular had been done. /) Held no assent. 
Freeman vs. » 


wr. 13 Q. B 780. 


L. D. NORKRSES, 


Of Counsel for Plaintiff in Error. 


APPENDIX. 


[. Here follows “all the evidence” there was touching 
Gilbert Hatheway’s delivery to Hubbard of $10,000 U, S. 
bonds, prior to April 24, 1879, and of the “power and au- 
thorito” given with or over them, all which must have 


been prior to Oct. 26, 1871, as he did that day 


All plaintiff's evidence: 

Appleton Hubbard (£ 16) says: 

Prior to January, 1868, * * we (Gilbert Hatheway 
and witness) went to the bank together, saw Mr. Bullard 
and talked the matter over about the bonds. Mr. Hathe- 
way told Mr. Bullard that I was going to have these bonds 
for Se curiuy for my notes. 

Mr. Hatheway * * talked with Mr. Bullard; I think 
it was, to let him ( Bullard) have the bonds as security for 
my money, as collateral for ny money. 

Mr. Hatheway said to Mr. Bullard that I should get the 
money there and give a bond as collateral for the money, 
and L did so; after | got the money I left the bond there 
as security for fhe notes (£17). 

That continued for, I think it was, ten years (f 17). 
Again (R. p 10 and 11). 

Int. 1% I will show youa letter purporting to be signed 
by Mr. Gilbert Hatheway, dated January 1, 1868; a letter 
addressed to you (hands witness letter). Is that in Gilbert 


Hatheway'’s handwriting? 


Ans. Yes, sir 

Int. 20) Dic you receive it? 

Ans. Yes, sir. 

Int. 21. Will you read it over to refresh your recollec- 
tion? ( Witness reads letter.) Now, having read this let- 
ter, what occurred in relation to the exchange of bonds re- 
ferred to in that letter? 

Ans. They were exchanged from 7-3BOs to 0-20e. 

Int. 22. L will put this question. The letter contains 
this statement. It is addressed to “Der:ost Cousin Anna 
and husband: I would like to know from Appleton Hub- 
bard if the socalled 7-30 bonds were al! duly exchanged 
for 5-20 bonds as / flalked with the cashier of the bank.” 
Now I ask the witness, his memory being refreshed by this 
letter, if that actually transpired ? 

(Court.) Lf what transpired? 

Ans. The interview between himself and Mr. Hathe- 
way as to the change from 7¢-30s to 5-20s prior to the date 
of this letter? 

Ans. It took place. 

(Letter. Gilbert Hatheway to Appleton Hubbard, dated 
Jan. 1, 1868, put in evidence and marked Exh. “A,” M. 

KC) (£140) 

Int. 25. Referring to this interview which you say took 
place between yourself, Gilbert Hatheway and Mr. Bullard 
as to changing these 7-50 to 5-20: can you fix the date 
without the aid of that letter that I showed you, from your 
independent recolleetion ? 

Ans. No, sir: | ean not. 

Int. 24. Looking at the letter bearine date of Jan. 1. 
L868, how near can you fix the date as prior to that time: 
how shortly prior to that date ? 


Ans. I think it was before “6S 


~é 


Int. 26. Before; but the precise time you can not fix”? 

Ans. No, sir. 

Int. 26. Now, prior to the change of 7-30s to 5-20s, how 
did you conduct your business with the bank, using these 
as collateral ? 

Ans. When Il wanted any money I went to Mr. Bull- 
ard. ‘There were bonds deposited there, and I signed the 
note, and drew the money, 

Int. 27. Now, after the 7-30s were changed to 5-20s, 
was there any change in this manner of doing business, or 
did it continue as it was before? 

Ans. It continued until l requested them to make anoth- 
er change. °° 


attached to Mr. 


Hatheway’s deposition, and ask you whether that was the 


Int. 28. I show you Lh. 9 (f 119) 


os 


form of the nole that you always used ip doing your bus- 


iness with the bank? 

Aus. I think it was. 

Int. 29. It was a printed blank,.filled in for the differ- 
ent amounts and dates? 

Ans. Yes, sir. 

Int. 30. (Showing blank.) Like this? 

Ans. Yes. SIT. 

Int. 31. ‘That formal note was used for all your renew- 
als as well as your original notes ? 

Ans. 1 think it was 

On re-direct (£58), after lengthy cross examination, lar- 
vely relative to proceedings in insolvency against him, fi- 
nally (£8), ruled by the Court irreleyant and inadmiss- 
able, the witness said: 

(). 543. What power did you have then over these bonds, 
fhat were pledged as collateral to your notes, by authority 


of either of the Hatheways? 


r ‘ ’ j 
Ans. hey Were l aneqd Tod The Pooh’ Feidti pret  gRy 


At (£ 20). 

Int. 36. His ( Gilbert Hatheway 's) letters refer to the 
transmission of coupon interest from time to time appar- 
ently; what have you to say as to sc:.ting coupon interest 
on these bonds from the time you took them prior to LS68 
until the time they were disposed of ? 

Ans. It was my custom to go down to the bank and get 
my money, and for Mr. Bullard to send the coupon for me; 
that is the way we did business. 

int. 3f. With Mr. Hatheway the elder as well as the 
younger? 

Ans. Yes, sir. 

Int. 5S. Was that with the knowledge of Mr. Bullard. 
the cashier, that you were so making disposition of them? 
Ans. Yes, sir. x kK ak ae | 

Int. 40. In the letter which you have identified as hav- 
lug been written Ly you under late of the loth ot April, 
LS7%. you write this to Mr. Hathew LV, “The eashier sent 
for me to come to see him \ =} rday: he wished to know 
about the bonds. and thought they ought to be changed. 
| told him | expected tO hear Prow you i ate iv days.” ls 
that true? 

Ans. That is true. 

Int. 41. Whether that is the first information that the 
9-20s had been called in? Had you known it before that 
time? 

Ans. I had heard talk about it: I had not known it for 
a fact. : 

Int. 42. In the Exhibit of April 30, 1879, in that letter 
you write this, “After receiving your letter I went to the 
bank ana requested them tO change those bonds to | per 


eent. Did that oceur? 


Ans. It did. 

Int. 43. State generally about the interview that you 
had with Mr. Bullard about changing those to 4 per cent. 

Ans. Mr. Hatheway wanted those bonds changed. 

Int. 44. Do you remember when you gave this order 
from Mr. Hatheway to change the bonds, what Mr. Bullard 
told you to do; what did he say; did he say he would sell, 
or that he would not exchange, or what? 

Ans. He gave me to understand that he would, and 
asked me to come down Tuesday, I think it was, as the 
directors were going to have a meeting, and I went down 
at that time and saw Mr. Bullard. Mr. Bullard told me 
that Mr. Tilton was in the rear offige and wanted to see 
me. 

fut. 45. Mr. Tilton was president of the bank? 

Ans. Yessir. I went in and saw Mr. Tilton and talked 
the matter over with him. They hada long story of it; 
and said they would not exchange them, or sell them: that 
| did not owe the bank anything and the bank did not owe 
me anything, except what was in Mr. Bullard’s hands, and 
if | would go to Mr. Bullard, | could have them, (that) I 
told him | did not know whal Mr. Hathway would say to 
that. He said it was for my interest to have them sold; 
that it only net me 4 per cent, and he was charging me 6 
per cent. 

lut. 46. State what he said about mutually owing each 
other. 

Ans. He said it was no interest for me to have them 
sold, as they would only net me 4 per cent then, and they 
would charge me 6 per cent for the money they let me 
have; they did not owe me anything and I did not owe 


them anything; that what they owed me was in Mr. 


+) 


Bullard's hands, and that he would pay it ovcr to me. 

Int. 47. You said something else about what you said 
to Mr. Tilton about Mr. Hatheway t 

Ans. I sal I did hot know what Mi. Hatheway would 
say about it. 

The plaintiff's deposition was taken, and he testified as 
as to what he found, as executor and residuary legatre, 
was the situation as to the bounds in question (p. 04-0). 

Int. 3. State if you know, who was the owner in the 
winter and spring of 1879, of the followin. described bonds 
of the United States, viz: 7 bonds of the issue of US67 of 
one thousand dollars each, num dered 91415, 91414, 91415, 
91416, 91417, 91418, 91419, with interest coupons attached, 
called 5.20 bonds |; » bonds of the issue of IS67, of five 
hundred dollars each. ‘numbers d 36979, S69SO0, 36981, 
36932, 36985, with interest coupons attached, [ called 5.20 
bonds |; tive bonds of the issue of ISO7. i OLe hunadr d 
dollars each, numbered LOO745, 100745, LOO747, 1LOOTSO, 
LOO744 with interest coupons attached | called 5.20 bonds ], 
and state if you know, where said bonds were during the 
time aforesaid. 

| Objected to as improper in form |]. 

Ans. I was the owner of the bonds named and deseribed 
in the interrogatory. 1 know from information of Appleton 
Hubbard of Old Cambridge, Mass, that these bonds were 
during the time named in the defendant’s custody wuder 
sundry contracts ot pledge, and as collateral to said 
Hubbard’s promissory notes 

Int. 4. If you shall have answered that you were the 
owner of the bonds aforesaid, state how it happened that 
they were where they were. State the whole matter as 


far as it is known to you personally 


Ans. After | had qualified as executor of ny fathers 
estate, and had given bonds in the penalty of two hundred 
thousand dollars, as executor and residuary legatee, I made 
a partial examination of the situation of the estate of my 
father as to his debts and assets, and discovered that 
Appleton Hubbard of Old Cambridge, was indebted to my | 
father upon a promissory note of date July 20th, 1867, for 
seven thousand dollars [87,000.00] at 7. 3-10 per cent 
interest, upon which five indorsements of payments had 
been made in my father’s life time; that several loans of 
money nad been made by my father to him since the date 
of said note; that my father ‘had in the defendant’s hands 
ten thousand dollars | SL0,000,00 | in- government bonds, 
pletgwed aus collateral to Mr. Hubbard's Hotes; that the 
coupon interest upon the bonds had been apparently re- 
ceived from time to time, by my father. 

[n the spring of 1872 I visited Old Cambridge, and had 
an interview with Mr. Hubbard, and from him ascertained 
with more particularity the situation and whereabouts of 
the 810,000 in bonds, and the state of the money d-al 
between them. His information was, that my father had 
consented and agreed with him and the defendant bank, 
Liat these bonds might he ple dyed to the defendant bank 
as collateral to his ( Appleton Hubbard's ) commercial 
paper, but that the interest coupons must be reguarly re- 
mitted to him in Michiyan: that the arrangement had con- 
tinued for many years, and he desired it to be further 
continued by me, 

| consented that it should be, until | advised him that 
it must cease 

| did not call at the bank to verify this information, 


having full confidence in the integrity and honesty of Mr. 


Hubbard, who had been for many years a close personal 
friend of my father and family. 

This is not personal knowledge of the bonds, but I give 
it as information that I believe to be true, and upon which 
I subsequently acted. 

On the 19th of June, S79, the plaintiffs counsel, en- 
eaged in the investigation of the plaintiff's rights, in these 
$10,000 bonds, got Appleton Hubbard’s statement of facts, 
ana sundry letters ot Gilbert Hathway; this was reported 
tu the plaintiff (f 152 to 157). So raras.: may be deemed 
evidence, it (f Loy, Ld3, Lod) bears on. the question of 
“nower and authority” of, ama ‘eli Liane ry To, Appleton 
Hubbard. 

All Defendant's Mridence. 

Cashier Bullard testifies to the time of the interview of 
Gilbert Hatheway, Hubbard and himself, which Hubbard 
had given “as prior to 1808," (£75), “L think it was in 
LSG7.”’ And he vives this interview as follows: 

Int. 27. Were you present at the interview that Mr. 
Hubbard speaks of, where Mr. Gilbert Hatheway came 
into the bank in ‘67 or ‘68? 

Ans. I was. 

Int. 28. Do you remember when it was? 

Ans. Ido not, I think it was in 67. 

Int. 29. What oceurred at that interview? State the 
conversation. 

Aus. Mr. Hubbard came to the bank w ith; Mr. Hatheway 
to transact some business. Hei Mr. Hubbard) introduced 
him to me as Mr. Hatheway, a cousin who was visiting 


him, and he said the bonds that he had pledaqed ascollateral 


were BORROWED from Mr, Hatheway. Im conversation 


Mr. Hatheway Shall 1 tell the conversation ? 

Int. 50. Yes. (£75, 76). 

Ans. Mr. Hatheway said that he furnished Mr. Hubbard 
with his capital to do business on; that he had given him 
these bonds, and had recommended that he keep these 
bonds and borrow money on them, and that by that. means 
if he had capital that he did not use in his business, he 
would not,be obliged to pay interest on it. 

Int. 31. Was that all that occurred substantially that 
you remember? 

Aus. Substantially; yes sir. 

Int. 32 Well, if you remember ay thing else that was 
said on the subject, you may state it. 

Ans. Idon't. J dowt remember the exact conversation, 
that was the substance of it. 

Int. 33. Did you ever have any other conversation 
about it? 

Ans. Not about the bonds. While he was visiting, he 
was in and out several times He came into the bank 
parlor to read the paper; but I never liad any conversation 
with him about the bonds. 

Int. 54. Did any other officer of the bank have a con- 
versation with him, to your knowles dge about the bonds ? 


Ans No Sir. 

Int. 55. You never heard him speak to any body? 

Ans. Nosir. | never heard him speak with anybody. 
This Was the first notice that we had lhat the honds helonqed 
lo Vie. Hatheway. 

By Mr. Gaston }. 

Int. 36. What time was this? 


Ans. Some time in ‘67. I don't know when. 


iv 


This witness testifies that a business of the defendants, 
loaning money to Appleton Hubbard with 7.50, “Treasury 


Notes” collateral, began in Oct. 1865, and continued yven- 


— 


erally, but did not reach $10,000 until July, 1868. The 


/ 


last discounted note in LS65 eril/: ¢/ tle shown. was Dee. 


4th, °65 (f 73), none in °66, 67, 6S. Ho describes the man- 
ner of doing this business as follows: (f 72). 

[ nt. ‘. Without referring to the books. Cal you state 
venerally how the discounting of Mr. Hult: bard’s notes was 
begun, and how it proceeded ? 

Ans. I furnished him blank notes and he usually came 
to the bank with the note filled out, and we APPLIED the 
collateral, and gave him the money on it. The notes were 
all small amounts, commencing with 85,500 in ‘65. 9 In 

July, 68, the loan amounted to S1LO,000, and continued 
about that sum. The notes as they became due were re- 
newed by new notes, 

Int. 8. He paid the interest in advance, J suppose 

Ans. We discounted the the note, and passed the pro- 
ceeds to his credit. Why ha norte pecam y due he paid it 
usually, by a cheek on our bank. 

Int. 9%. He kept what you would call a iine of discount 
of about SLO.000 from ‘68 ? 

Ans. Yes sir. 

Int LQ). \s the notes became due they were renewed ? 

Ans. They were. 

Upon Cross-Examination this witness Sivs as to the 
absence of all change. in the form of the note-contracts. 
(f SS). 

Int. 125. You say in his business you furnished him 


with a blank ? 
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finally closed pre 


Ans Yessir. 

Int. 124. The blank has been put in evidence? 

Ans. Yes sir; the form. 

Int. 125. He filled it up? 

Ans He brought it to the bank filled up. I think it 
was sometimes filled by the clerk. 

Int. 126. That was the form of contract that you entered 


into with him in doing business, in making these loans? 


Ans. Yes sir. 

Int. 127. ‘To your knowledge iras if ever changed in 
any way from the time that the business began till at was 

Ans. No, sir. Then at (f 90, 91 and 92.) 

Int. 142. hou knew, did you not, as an officer of the 
bank, that Mr. Hubbard was in the habit of remitting the 
proceeds of lhe COM Pons OV these S1LO,000 bonds to Mr. 
Hatheway and his son? 

Ans. be Ss, lhe proce cds. 

Int. 145. Did it occasion any remark among the offi- 
cers of the bank, that the coupons on the $10,000 were be- 
wag regularly remitted to Mr. Hatheway, the elder, and his 
son ? 

Ans. No, sir; the coupons were collected, and credited 
To Mr HATHEWAY'S account, Whenever he cut the cou- 
pons off, we sold them and credited them to his aecount. 

Int. 144. Lt did not occasion any remark, you say? ; 

Ans. No. Sir. 

Int. 145. You had notice in ’67 thatthe bonds “he- 
longed” to Mr. Hatheway? You testified to that? 

Ans. No, sir: | testified that he told me he had furn- 


islie (f Mr. Hubbard with bonds is capital, on which to do 


business. 


lihehhetereiatonsmtencilaestenesOdiorecar eae 
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lut. 146. Had “loaned them to him. Was that the 


~ 


word \ ou used ? 


Ans. Furnished them to him. 


Int. 147. You want to chan re it from “loaned: “furn- 


ished,” you say now? 
Ans. Did I SiLy loan hefore ? 


Int. 158. What do you say now? ; 


Ans. | Say furnished them to him. 
Int. 149. That was fhe languave that he used? “hy 


Ans. Ves. sir. 


Int. 150. And that has remained in your mind _ fixed 


since 1S67. that he used that word “furnished 7” 

Ans. / cant say pesilively that he used the word “furn- 
ished,” a word to that etfect 

Int. 151. Thatis, as you interpreted it? 

No answer. ) 

Int. 152. How came you to change the 7-30 to 5-20s? 

Ans. / don't remember the ervenmstan c. but undoubt- 
edly did, al Mr. Hubbard's request 

Int. 153. If you don’t remember, please don’t testify. 

Ans. Well, L erchange fahoul a MILLION dollars arith 
him, and 1 don't remember. 

It Is believed. that this is “all the evidence” of the char- 
acter and extent of the original “power and authority” 
given, with the naked “delivery” of the bonds of Hubbard 
by Gilbert Hatheway. It wonld seem from this: 

( 7 That there was no evi lence te niling tO show as Pe «. 
cited in the finding, a// the facets “herein ¢t] 
stated: and, 

(2.) That enough wadisputfed evidence was before the 


Court to require it to find souef/iuy upon the law of sure- 


tvship, naked suretyship. 


~~ 


Lt. dl the evidence tending to show that Hubbard did 


not, until he had Hatheway’s authority, agree to the change 


© 


of 5-20s to 4 per cent.; and that the defendant had knowl- 


edge of the facet. 


All plamlilfs erence > y) ‘ > 6 

[ppleton Hubbard (£2), 22), quote ante at pp es J AAALk ff 4 

See letters (f 116,117), Hubbard to Hatheway, April 
l6th and 30th, 187%. 

J.& FF. mater art, the plaintiff (pp 56 and 57 ). 

lut. 7. State whether or not you, at any time, gave any 
permission or authority to the First National Bank of Cam- 
bridge, Mass.. Or any of its officers. to sel] any of said 
bonds. If there was any such permission or authority, 
state its terms and extent and conditions. 

(Objected to, and improper m form. ) 

Ans. I aever gave any permission or authority to the 
defendant, or any of its officers, to sell any of said bonds. 
On the COnTrary, directed the bank lea convert them into 
froreriie yt j prer ee nt.. ana have reason to believe from 
eid Hubbard's letters that this direetion was “ecelved by 
its officers before the bonds were sold, by the bank’s or- 
der ' 

Ans. &§ rtly after the Lith dav of April, IS79, I re- 
("4 ived from the said Appleton Hubbard the letter hereto 
annexed and marked Exhibit “S,” as before given. I caused 
un letter tn reply to be sent to said Hubbard by mail, on or 
about the 20th day of said April. L have no copy of said 
letter but that from recollection: | can substantially state 
its contents (in the event that the original, supposed to be 
in the hands of said Hubbard, ean not be found). It re- 


ferred to the return of a small postal order of twenty-five 


L4 


,* 


dollars (325.00) sent to pay Mr. Hubbard's e::penses from 


Boston to Michigan, I desiring a personal interview which 
YT could not have except Ly Hubbard coming to me; it 
promised to look up the seve thousand dollar (7 000 ) 
note, and the amount paid on it; it requested Mr. Hubbard 


to direct the defendant bank to exchange these bonds for 


Government four per cents, and generally to protect my 


interests in the matter of the pledge: it expressed anxiety 
that the bank should, if they did not, fully understand, be 
notified of my suecession to my fathe.s rnghts in the 
pledged bonds. 

Also at ). 78 is the tollowing ietter: 

New Baltimore, Michigan, May 9, 187%. 
Cashier First National Bank, Cambridge, Mass 

Dear Sir: Mr. A. Hubbard wrote me some days ago 
that you had sald to him that those bonds, belo lat yr to 
me as executor of my father's eSTace C71 were lent said 
Hubbard to be placed in your bank as collateral, to be 
drawn against by said Hubbard, and (had) ought to be ex- 
changed for others. I wrote to him to have vou do, in a 
manner that you thought best for ny interest. 

He writes me back that you had sold them. The reason 
of so doing | can not anderstand. as Mr. Hubbard wrote 
me that he should try and ke ep his matters in) such shape 
that the bonds would not have to be disturbed. only eX- 
changed for others. Please give me particulars why you 
have done SO and thus oblige. fis | aim still i\ ine Oli MY 
back with rheumatism, where L have been for the last five 
years; therefore I can not see you personally, and beg 
leave to trouble you in this manner. 

Yours very respectfully. 


J. S. P. HATHEWAY. 


fA. 


And at pape 7/ is the Bank’s answer 
| First National Bank, 
Cambridgeport, Mass., May 14, 1879. 
J.S. P. Hatheway, Esq., 
Dear Sir : 

In reply to your letter of %th inst., 1 will state that 
while the bank does nol recognize your right lo (fii 1 ~- 
count of the transactions therein referred to, it has no ob- 
jection asa matter of courtesy to giveing you the informa- 
tion you desire. 

Some months before Mr. Llubbard failed, 1 notified him 
(as | did our other customers and friends,) that 1t would 
be for his advantage to sell the 5-20 bonds lodged with us 
as collateral to his notes, as they would be called in very 
soon, and invest the proceeds in the new four per cent. 
bonds that the Government was then selling at favorable 
rates. On the 24th of April, after his failure, and after 
Some of the bonds hac ceased to draw interest. he req ucs- 
ted me to sell his bonds, (which was the most advanta- 
veous manner of collecting the money on them to re-invest 
in other bonds, ) and invest the proceeds it the four per 
cont. loan. 

Mr. Hubbard's notes to which the bonds were pledged 
as collateral, amount to S1O,000; a part of them are 
now due, and the rest of them will became due ina short 
femme. Our directors, deeming it a kindness to him, i- 
slructed me to inform him that it did not seem judicious 
for him to reinvest his money, which was only a little more 
than enough to pay the netes he has given to the bank, in 
new bonds that vield only four per cent. u.terest, which is 
a less rate than we could discount his notes. As you will 
See if would he il good arrangement for us : but HS he 


would not vet any new capital ta) do business on out of the 


ee 


hf) 


bonds Ido not see what nivantage if would be to him to 
reinvest the money in) four per eent, bonds, that are now 
selling at about two and one-half per cent premium. if tut 


any time in the future, he has a balance of money on hand 


after paying his notes, he can probably invest at im bonds 
at as favorable a rate as he can now. 
Respectfully yours, 
W. A. BULLARD, Cash 

Also at page 62 the following letters : 

Cambridge, Avril 350th, IS79) 
Friend Hatheway 

Yours with signed document came to hand all right. It 
has been presented to some of my creditors, who refused 
to sign : consequently my wheels are blocked. 

I amstill on the wharf supplying my customersas usual 
but surrender the wharf to-night, but ean remain for noth- 
ing until they lease it which I think will be a long time. 
After receiving your letter l went to the bank and reques- 
ted them to exchange those bonds for four per cent. They 
told me tocome down to-day ‘to see about them ; and 
found they had sold them aS peer se hedule which I will @ll- 
close to you : claiming all but balance ot S 156.25 which 
still remains there for me to check out for you. I enclose 
sample of nofes given by metothem while drawing cash 
from them, so you Can see the right lhey claim. No One 
molests Me here or seem to care much ab ut it. AS if Ls the 
general opinion that those who have not gone up, must 
sooner or later. Should any one molest me, the only way 
for me is to petition in bankruptey, which my lawyer ad- 
vises me to do at once. lf am yet sanguine enough to 
think I will yet be able to pay you a large per cent. if 


economy, perseverence and energy will do it. Lam not 


, 


li 


discouraged, so many of business friends and customers 
vreet me with a smile and tell me to brave it through and 
vo ahead, and I will come out all right yet. 

Now I will close with kind regards, hoping to hear from 


you soon. 


x 


\PPLETON HUBBARD. 


EXHIBIT 9, H. M. H. U. S. COM. 


Cambridge, August 31st, 1878. 
450 dolls. 00cts. 

Four months after date I promise to pay to the First 
National Bank of Cambridge, or order, four hundred anc 
fifty dollars for value received, I having deposited with 
this obligation as collateral security, with authority to 
sell the same without notice, either at public or private 
sale or otherwise, at the option of the holder or holders 
thereof,on the non performance of this promise, he or they 
giving me credit for any balance of the net proceeds of 
such sale, remaining after paying all sums due from me 
to the said holder or holders, or to his or their order, 
four hundred and fifty dollars in U. S. 5-20 bonds. 

APPLETON HUBBARD. 


(Name cancelled. ) 


LS 


EXHIBIT 9, H. M. H. U. S. COM. 
Office of Brewster, Basset & Co., Bankers, 
No. 35 Congress Street. 
Boston, April 25th, 1879 


Bo’t of W. A. Bullard, Ksq. 


7,000, April 28, @ 1013 . . $7,113.70 
2,500. April 24, @ 1013 . 2,554.37 
500 May 7. @ 1012 -- ; 508.13 


$10,156.25 

May 16th, °79, sent $175.85. (Written in pencil. ) 

On back of bill: Sale ac. Sent J. 8. P. H. by bank. 

That there was an wrnderstanding between the bank 
officers and Mr. Hubbard, that the plaintiff had something 
to do with the agreed exchange of the 5-20 for four per 
cent. is apparent from this: 

First. These officers had alivays known (£90, 91, ) that 
the interest coupons were regularly (at least twice a year) 
cut off and their proceeds remitted to the Hatheways, fath- 
er and son. 

Second. When Hubbard had his interview with Presi- 
dent Tilton, April 50th, 1879, and was curtly informed, as 
had been determined on six days previous, (f 77,) that his 
line of discount was ended ; that all he could do was to 
fall in with these officers’ decision, to use enough of the 
hond sale proceeds to pay his overdue, and not dite notes. 
Hubbard answers Tilton (f 22) “I told him I did not know 
what Mr. Hatheway would say to that.” 

And Cashier Bullard, also says, that his helpless and 
aged fly Hubbard, on his way out of the spider, (Tilton’s) 
parlor, where it had been i commende d (f 79. ) to him that 


he pay his notes, instead of the banks buying the four per 


Lt 


cents, said also to him ( Bullard) that (£80) “He” ( Hub- 
bard } clic not know what Mr. Hatheway would Sau lo that 
arrangement.” 

Now, why ? Why should he say this to President and 
Cashier, if it were true that he (Hubbard) had the 
“power and authority” to change his pledge contracts to 
the injury of and mdependent of Hatheway, to the know!l- 
edge of himself and president and cashier. He could only 
have said this, when and as he did, because of the mutual 
knowledge of the three, president, cashier and pledgor, 
that Hatheway was to have something lo SCY in the matter, 

That “arrangement was not then made (the finding to 
the contrary notwithstanding, nor. is there a seimiilla of 
evidence in the record, that tends to show it was), but the 
same day, April 30, 1879, Hubbard writes to Hatheway 
(f 118 and 119) that his bonds have been sold, as per 
schedule enclosed for $10,156.25; that the bank are claim- 
ig all but the balance of 8156.25, which still remains 
there for me to check out for you, | enclose sample of notes 
given by me to them while drawing cash from them, so 
you can see lhe right they claim.” Thereupon Hatheway, 
a bed-ridden invalid, May 9, 1879, (£ 140, 146) writes /is 
claim to the bank, which, May 14, 1879, the bank answers 
and repudiates (f 144), and immediately thereafter and 
before Hatheway could have received their letter, consu- 
mate the conversion (£97) by mducing Hubbard, May 1, 
LS79, lo fake away atl his notes, cancelled, due and to grow 
due, as paid, and the $175.85 he sent Hatheway May 17, 
LS79), (f 143 ) withoul explanation 

All defendant's evidence. 

Cashier Bullard testifies (f 77): 


Int. 41. If you had any conversation with Mr. Hub- 


3) 


bard in regard LO exchanging these bonds, you may state 


Ans. lL had notitied Mr. Hubbard. as we did all our eus- 


tomers, that the bonds had ly Cl} ealled ana Wwe would eX- 


change 5-20 for 4 per cent., and suggested that that would 


be a good arrangement for him to make.and when he came 


to the bank on the 24th of April, he said he 


} j } 
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writing, and I drew up the order and he signe 


int. 42. (Pointing to paper). ‘This 1s the 


(Mr. Hammond reads the order and it is 
dence and marked Exh. “H.” M. Bk. C.) (€ 14 


ly él 1s. \\ hen were the bonds solid ? (f wi 


-wanted the 


anved. - asked him to give me an order in 


“d it. 


order ? 


putin evi- 


fol 


as 


Ans. He sold them the next day: the 2oth, | think. 


f 4 +1, : - , var : 
Int. 44. Atthe time of your conversati 


’ — } . . . 
Hubbard, did you say anvthing about this 


-) 


nm with Mr. 


conversation 


with Mr. Hatheway, or did you say anything about Mr. 


Hatheway ai al}? 


7 mm a9 ys | , 
Bute Norris obrects leadine. ) 


¥- 4 4 ] ] . . . 
ine t+). State all the conversation between you and Mr. 


Hiubbar A fil the thine vou spoke with him, about exchang- 


7 ; ° . 
Ans. lL could not qrure vou the couversation. 


Th _. mee ety Pr ‘ 
Ans, Lic postance OF ] {Thee { lehi he les} 


qr7 . , . ? 
nt. 44. Do you retmemoe! the Suopstance 
said to him, the | nbegeuUagsze as hnearas you can? 
Ans. Ido not: that was the result. 


Int. 48. State it ar near as you ean. 


Ans. I think, I stated to him that the plan for exchang- 


red: to have 


of what you 


«* 


ay 
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Ay 
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ing them would be to sell them and buy four per cent. 
bonds, and he requested me to do so. 

Int. 49. Do you remember anything else in the conver- 
sation, except what you have stated? 

Ans. J do nol. 

Int. 50. Was anything said in that conversation with 
reference to any body else ownlng those bonds, or having 
any right in them? 

{ Mr. Norris objects to the question, as leading ; objec- 
tion overruled and question admitted by the court. | 

Int. 51. Was anything said by him in that conversation 
by him or by you about anybody else, having any interest 
in those bonds? 

Ans. Nosir. 

Int. 52. Was there anything said by him or you about 
consulting anybody else with regard to the sale of the 
bonds? 

Ans. No sir. 

On cross examination | f 73 | he also says : 

Int. 164. On the 15th of April °79, Mr. Hubbard was 
at the bank and you notified him about the change. Did 
he in that interview say that he expected to hear from 
Mr. Hatheway, and that he would decide in a few days 
about the exchange? 

Ans. On the 15th of April. 

Int. 165. Yes, or about that time: that was before he 
signed the paper. 

Ans. I don’t remember when | had the conversation 
with him about exchanging the bonds in the first place. 


Int. 166. Well, about his reply that he expected to hear 
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A. 


f 
from Mr. Hatheway in a few days, and would decide about 
the matter? 

Ans. J dowt remember bis making that statement. 

Int. 167. Do you remember of his subsequently com- 
ing in and saying that he had a letter from Mr. Hatheway 
and desired to have the bonds changed, and then ‘signing 
the paper? 


j 


Ans. / dowtremember fhat he said hehada letter. 


Itt. Aun the evidence upon this clause of the Court 
finding (£8), “that on 29th or 30th day of April, 1889, 
(1879), Hubbard agreed with the defendant, that the pro- 
ceeds of the sale of said bonds should not be invested in 
other bonds of the United States, but that such proceeds 
should be applied by the defendant to the payment of the 
notes of Hubbard, then held by the defendant, part of 
which were due and part of which were to become due, 
and that proper allowance of interest by way of charge or 
rebate should be made in respect of said notes.” 


Only two witnesses testify on this question, Hubbard the 
maker of the notes, and Bullard, the defendant’s cashier. 

Appleton Hubbard says (£21 et. seq. ): 

Int. 42. In the Exhibit of April 30, 1879, in that letter 
you write this, “After receiving your letter 1 went to the 
bank and requested them to change these bonds to 4 per 
cent.” Did that occur? 


Ans. It did. 


“4 


“ae” 


See ante pp for the balance ot this 7 wh to the be- 
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ginning of folio 28. 


Then proceed as follows (f 23): 


+ Int. 48. (Showing witness notes.) Look at those notes. 
Yat Ans. Those notes were signed by nie, 
* Int. +. Those are the notes that were surrendered to 
you by the bank? 
Ans. Yes, Sir. 
Int. 50. When, if you know? 
Ans. I could not give you the date. 
Int. 51. Whether it was prior to the 17th day of May, 
: L879), (Satyrday }, that being the day that you received the 
y money ? sig 
Ans. Soon after that time. 
a Int. 52. At the time you got the cheek for 8175.85 you 
: had before that, had the notes as | understand it? 
Ans. Yes, sir 
(Notes put in evidence and marked Exh. “B,” M. E. ¢ 
(f 141 and 142). 
Cashier Bullard Says | .? We t. seq. On Direct: 
Int. 54. After the bonds were sold did you have any 
conv -rsation with Mr. Hubbard, say on the SU0th of April? 
Ans. I don’t remember the date. Lb hada conversation 
with him afterwards about it, if | can state. Mr. Hub- 
bard made an application fora loan at the time he gave 
me this order. 
Int. 55. That is on the 24th of April? 
Ans. Yes, sir. I told him as he wasin the condition 
he was in, I should have to submit this application to the 
|* directors, and I did so at the next meeting, which was the 


following Monday. 
Int. 56. That was the 28th of April? 


Ans. think SO: Ves, 


Int. 57. You submitted that, did you? 


Ans. I did: I told them (interrupted iP 


(Mr. Hammond. you ean t state what you told them, if 


they obiect: | suppose they will 
{ Mir Nol ris. | have nay objected. } 
Int. 58. Then you may tell. 


Ans. l1told the directors, that Mr. Hubbard made an 


,e S. —— - bee — ‘ . . 
appiication for a loan; also that he had given me an orde1 


to sell his bonds and buy four per cent. bonds for him ; 
and the directors talked the matter over and decided 


] 


to recommend to Mr. Hubbard chat he pay his note instead 


nas. 


of buying four per cent 

Int. 59. Did they make known that to you or were you 
present f 

Ans. | Wiis present : | am clerk of the board. 

Tut. 60. Did you have any talk with Mr. Hubbard 
about it ? 

Aus. When Mr. Hubbard came in to know their decis- 
ion, L told him to go into the President's room. and talk 
with him, that he would tell him what the directors had 
decided. 

Int. 61. When was it that he came in to know the de- 
cision ? 

Ans. I can not state positively whether it was the next 
day, it was within a day or two. (It was April 30, °79. ) 

Int. 62. Did you have any further talk with him except 
what you have stated then? 


( Witness.) With Mr. Hubbard? 


(Counsel.) Yes sir 


4 


oe 


Ans. When he came out of the president's room—(In- 
terrupted., } 

Int. 63. He went into the President's room? 

Ans. Yessir, when he came out, he stopped at the 
counter and [ spoke with him, he said he did not know 
what Mr. Hatheway would say to that arrangement, that 
was about all was said about it ; he left the bank. 

Int. 64. Is that the first he had said about Mr. 
Hatheway to you ? 

( Witness.) In regard to selling ? 

(Counsel.) Yes. 

Ans. Yes SIr. -* 

Int. 65. When did you see Mr. Hubbard next? 

Ans. I think that the next time that he came was on the 
5th of May. He came in and notified me, that he would 
take his notes, and wanted me to make up the account 
which I did, and requested me to get for him a check on 
New York for the balance due to him. I made up the ae- 
count that day, got the cheek on New York for him, and 
delivered if to him the next day wilh his notes. 

Int. 66. That will be the 16th of May, 79? 

Ans. The 16th of May. 

Int. 67. That cheek is the one marked Erh. “G” is it? 
(f 146). 

Ans. Yes sir: we kept no account in Ne Ww York, and he 
requested that | cet him a check on New York, so we got 
it from our correspondant in Boston. It was not our own 
check 

Int. 68. Did he say why he wanted the check on New 


York? 


’ 


but. 69) \leanwhil tTweel he ’ ' of the bonds 
beilne SO, aud the tii Libel \ u settr ._ these letters had 
passed had 
146 ). 
Ans. | Pointin xh ee had received this 
letter. 
Int. 70. | inting ixhibit “I” | And you had writ- 
ten thi 
lestimony (£77) he had testified as follows: 
Do you remember your declining to discount 
tor him ( Hubbard } Chit MO : 
Aus. LO, 
Int. 39.* Do you remember when that was? 
Ans. | Referring to memorandum |. Sometime in April: 


it was fhe 24th day of Aprel, [Sa), think. Counsel for 


the playotiff having this statement in mind, Cross-Exam- 


MnAavlOn gis follows: (tf Vo et Seq 


Int. 177. hat was the motive cause, if you know, of 
the bank closing out these collateral bonds, and discon- 
tinuing the line liscount, that had been given to him 
before that time. 

Ans 

Int. 

Ans. |] 
account hims 
make up the account, and pay his notes out of it. 

Int. 17%). AJ) | an that he we t 44 and asked 


you tO stop the disc 


Ans. No: after his conversation with Mr. Tilton 
{interrupted ). 

Int. 180. Did not the bank on the 28th of April, deter- 
mine that they would not make any more discounts for 
him ? 

Ans. No sir; they determined that the president should 
have a conversation with him, and decide, whether it was 
worth while for him to go on borrowing money from the 
bank and paying six per cent. Mr. Hubbard decided the 
question himself. | don’t know whether the bank would 
have granted a new loan if he requested it. I presume 
they would, on 4 per cent bonds. 

Int. 1ISl. Did he not have a note vf SSOO0 in there then? 

Ans. Yessir. 

Int. 182. Did not the bank refuse to renew that note? 

Ans. No sir, there was no refusal. The matter was 
under consideration. 

Int. 183. He asked the discount? 


Ans. Yes sir. 


Int. 184. It was not given? 


Ars. It was not, at that time. 

Int. 185. Was it ever given? 

Ans. No sir, because he withdrew his notes. 

Int. 186. They were not withdrawn until the 16th of 
May, ’79. This was a transaction, on the 24th of April. 

Ans. In the meantime he was deciding whether he 
would pay his notes or not, | suppose. 

Int. 187. He had requested in writing on the 24th, 
(April) that you should turn these into four per cents ? 


Ans. Yes sir. 


IS 


Int. ISS. For what purpose ? 

[ Question objected to by Mr. Hammond and excluded 
by the court. | 

[ut. 189. I understand you to say then that sometime 
between the 24th and the 30th of April, Mr. Hubbard and 
the bank together decided to retire all his paper ? 

Ans. No sir. 

Int. 190. When was it? 

Ans. Between the time he made his applheation; on 
the 80th of April I think, he had his conversation with 
Mr. Tilton ; it remained for Mr. Hubbard to decide wheth- 
er he would pay those notes or not ; there was no compul- 
sion about his paying them. 

Int. 191. When did he decide to pay his paper to the 
bank? 

Ans. On the 15th of May. 

Int 192. That was the first time that he decided ? 

Ans. That was the first time that he told me that he 
would pay his notes. 

Int. 195. ‘Then he requested and the bank agreed, or 
the bank requested and he agreed, to anticipate his papers, 
he giving them rebate and retire them ? 

| Objected to by Mr. Hammond, and the question ex- 
eluded by the Court |. 

Int. 194 That was when? 

Ans. On the loth of May. 

THIS IS THE ENTIRE (want of) EVIDENCE, from which the 
Court made its material finding of fact, that it was “on the 
29th or BOth day of April, 1879,” that Hubbard and the 


bank agreed upon the changing of his notes from—to grow 


due- to now clue, less the rebate Oil brite rest: and to apply 
proceeds of Hatheway’s ke heir payment, as then 
clue. As has been said, aude; by such finding, the Court 
eliminated from the facts and law of the case, the very 
marked effect that common sense, reason and justice——the 
law--would give to the notice the bank, had, by the letter 
of Hatheway of May 9th, IS7%. 

Not only is there not «a sceilillea of ey idence tending to 
sustain such finding of dates, but the whole of it and un- 
disputed, hath this extent no more; the process of squeez- 
ing out of Hubbard his consent to the use of the proceeds 
of the sale of Hatheway’s 5.20s bonds, to retire his 
(Hubbard’s) unmatured paper, begun April 24th, °79; 
was not finished “aoreed” to—until May loth, “79, one 
day ofler the date of the bank's reply to Hatheway’s letter 
of the 9th of the same month. On the loth of May, 1879, 
only S1950, four of the Hubbard notes had matured 
(f 156). Before this change of contract was consummated, 
by surrender of unmaiured but cancelled paid notes, 
Hatheway to the knowledge of the bank, had asserted 
valuable rights in certain, to be bought 4 per cent, or at 
least in the proceeds of his 5.20s, by subrogation to the 
banks equities (legal pledge it had lost) upon equitable 
terms: of all which, he was wrongfully and illegally de- 


prived, in despite of his notice. 


V. ALL THE EVIDENCE, of the plaintiff's knowledge of 
the situation, found as after 19th May, (f 8) 1879; and all 
lhe evidence of ratification and confirmation— treated as 


matter of facet. 


Li the 2 tlutiil s deposition | 1OL et seq) ne Qives his 
first knowledge: part ol this has been heretofore quoted, 
(see an » X) but reference can be made to the whole 
(p ot to 74 at 140) ) 

I li hole of the evidence was fai i) olven to the Court 
below, by way of recital and prayer for finding (p 87). 

Yh Sevidehce is Ne! re pr ated, for the purpose ot lV - 
ing it place in this record, and to the end that the counsel 
ot defendant in error n ay, if they ean, cite the court to 
further evidence upon the essential tina:ing of plaintiff's 
knowledge and ratil ) 

isi Phe ] itis deposition, giving his version, cited 
cenit 

2d. Hubbard’s letter to him of April 16, S79, as to 


' - ~i) . | ’ ‘ - Bie, T 
J-LIS LO pel Cent. (2h AUD tan ig ® 


Oc Ha nmewa s reply (f JOS) directing it done. 
lth. Hubbard's letter to hin of April 30, 1879 (£118). 
it eontaine cf the boud ~ e tickef, ae ! sumple topy of the 


ing the bonds (Ex. 9, f 119). 


pote-contracts pledging 
ith. Plaintiffs letter to 1 ik of May 9, 1879, (£146). 
OUI Thi bank ects LO | iintitt of May | 4. IS7%, (ft 144, 
L45 ) 
ith. Hubbard's letter to him of May lv, IS79, (£ 143) 


f 


1} N.  ¢ ror STZ DSD5 and if) ¢ rplanation, 
penell) to that (f 143) of May 


Sth. Plaintiffs reply (in 
1%). isi. asKiInge: * sitthe amount due trom bonds sold. is 


the statement vou sent Call 


Yth. In June, 1879, plaintiff sent his attorney to Boston 
with instructions he out ituation (£ 99 to LOO). 
lOth. This attorney, June 19, 1879, learns the facts, as 
mn (f lo? to 157), and in Juls IS7 9, reports them to plain- 
tifi v he il! tS LO COl » Boston and employ eoun- 
' eer OQ | 


Lith. +( letober. IS7%, claim referred to boston attor- 
neys (f£ LOO). 

L2th. May 24, ISSO, these Boston attorneys report there- 
on, unsatisfactory to the plaintiff, and he orders his claim 
submitted to an attorney in New Bedford. 

3th. Summer of ’S1l suit ordered begun (£ 100) which 
was <lone Sept., ‘S1. 

This is ali the evidence there was; all the facts there 
were, before the Court upon the question of ratification 
and confirmation and knowledye. 

Nof (f word of if lends to show ratification and coniir- 
mation, as a fact; but as a whole, and in all its parts, 
tends and does show lhe reverse thereof. . 

Upon the question of whether from these facts, ratifica- 
tion and confirmation is the correct legal inference, 1f that 
is what the court intends, in his finding (f 8), then to this 
there was request below, for this finding of law: 

(f£ 1635.) “This would not amount to ratification of the 
sale and use of the bonds in payment of the Hubbard 
notes,’ and again (f 162) “This would not in law be a rat- 
ification by the plaintiff of the bond sale and use of the, 
bonds made by the bank.” 

The refusal to find this, and the finding of its opposite, 
is one of the errors complained of, excepted to (£11) and 


assigned for error. 
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Supreme Court of the United: States. 


OCTOBER TERM, 1889. 


JV 0. 2 go. >. 


EVELINE L. HATHAWAY, Executrix or JAMES S. P. 
HATHAWAY, DeceaAsep, PLAINTIFF IN ERROR, 


vs. 


THE FIRST NATIONAL BANK OF CAMBRIDGE. 


BRIEF FOR THE FIRST NATIONAL BANK OF CAMBRIDGE. 


Of the SIX assignments of error (Transcript, page 55) the 
first three allege errors in findings of fact merely, and such 
errors are not subject to revision by this court, at least if 
there was any evidence upon which such findings could be 
made. No different questions are presented by the first, 
second. and third assignments of error, th refore, from those 
presented by the fourth, which alleges error in that the find- 
ings of facts stated in the first three assignments of error 
could not lawfully be made from the evidence In the case. 
As to the sixth assignment of error, it is obvious that that 
raises thesame question which is raised by the fourth assign- 


ment, viz., whether there was any evidence in the case which 


authorized the court below to make the finding of fact set 
out in the third assignment of error. 

The qu stions present d therefore reduce themselves to 
two: 

First. As to whether or not the court below erred in finding 
as matter of law that the findings of tact set out in the first, 
second, and third assignments of error might lawfully be 
made from the evidence admitted and considered. 

Second. As to whether or not the court below erred in find- 
Ing as Inatter of law that Ol} the above findings of fact there 


should be iudement for thi defendant with COSTS. 
p JUCLS 


The first question can be most conveniently discussed 
separately, with reference to the three different findings of 
fact. 

(A.) The first finding of fact, as sét out in the first assign- 
ment of error, is “that the plaintiff's testator delivered to 
Appleton TLubbard, of Cambridge, certain bonds of the 
United States, amounting at their face value tO ten thousand 
dollars, with power and authority to dispose.of them and 
deal with them in the manner in which the same were dis- 
posed of and dealt with by said [Hubbard as heretnafter 
stated.’ 

The manner in which said Hubbard dealt with said bonds, 
as appears by the findings of fact and law (Transcript, page 


~~ , ome , 
)) Was as follows: 


“That after such delivery TLubbard pledged them to the 
defendant as collateral security for the payment of twenty- 
five promissory notes made by said Hubbard, and pavable 


to and owned by the defendant, which notes were in the 


> 
~~) 


whole for the sum of ten thousand dollars, and which were 
to mature on different days, from the 24th of April, 1879, to 
the 5th of August, 1879; that on the twenty-fourth day of 
April, 1879, Hubbard agreed with the defendant that said 
bonds should be sold and the proceeds invested in other 
bonds of the United States; that on the twenty-fifth day of 
April, 1S79, the defendant sold said bonds and received 
for them the sum of $10,156.25; that on the twenty-ninth or 
the thirtieth day of April, Is79, Hubbard agreed with the 
defendant that the proceeds of the sale of said bonds should 
not be invested in other bonds of the United States, but that 
such proceeds should be applied by the defendant to the 
payment of the notes of Hubbard, then held by the defend- 
ant, part of which were due and part of which were to become 
due, and that proper allowances of interest by way of charge 


or rebate should he made in respect of said notes.” 


In order to determine what authority Hubbard had over 
the bonds in question, it is necessary to ascertain the pur- 
Pose for which Hathaway placed them in his (ILubbard’s) 
hands and the understanding between them. There was no 
writing defining thy rights of the parti s, and the oral un- 
derstanding testified to was of the vaguest character. Gril- 
bert Hathaway, the original owner of the bonds, was dead, 
and the only witnesses who testified as to the terms upon 
which Hubbard held the bonds were Hubbard himself and 
the defendant’s cashier, Bullard. Phe effect of Hubbard’s 
testimony, if construed ost strongly for the plaintiff, Was 
that Hathaway let him have the bonds to use as collateral 
security for his notes discounted by the defendant bank 
(Page 10, Ints. 15-17; page 15, Ints. 75-77; pages 16, 17, 
Ints. 103-111.) 

Mr. Bullard, the defendant’s eashier, testified that in 1867, 


? 


Hubbard, who had then been discounting his notes at the 
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defendant bank with said bonds as security, for about two 
vears, came to the bank with Hathaway to transact some 


business; that Hubbard introduced Hathaway to the witness 


as a cousin who was visiting him, and Hubbard said that 
the bonds he had pledged aus collateral] were borrowed of 
Hathaway; that Hathaway thereupon said that he had 
furnished Hubbard with his capital to do business on ; that 
he had olven Hubbard the bonds, and had recommended that 
he keep the bonds and borrow money on them, and by that 


means, if he (Hubbard) had capital that he did not use in 


his business, he would not be obliged to pay interest on it. 
(Page 40, Ints. 27-30; pages 45, 49, Cross-Ints. 145-1051.) 
The above was the only direct testimony in the case as to 
the arrangement between Hathaway and Hubbard in regard 
to the bonds, except so far as the acts and dealings of the 
parties bear upon the question. So far as Bullard’s testimony 
conflicted with Hubbard’s it was solely for the court below 


to judge of the respective credibility of the witnesses, and it 


might properly have found the testimony of Bullard to con- 
tain a true statement of the relations between Hathaway and 
Hubbard in regard to the bonds. The sole question is, 
therefore, whether, upon the above testimony of Bullard and 
any other evidence in the case tending to show the under- 
standing of the parties, the Court was justified in its finding 


that Hubbard was authorized to deal with the bonds in the 


Aas 4 


manner set out in the findings of fact and law. (Page 5.) 
The determination of this question was substantially a 


question of fact, and would necessarily be influenced largely 


i” 
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by the acts of the parties as showing their understanding of 
the matter. 


The contract of pledge was in writing, and is set forth on 


5 

pages 62, 75. It declares, “J having deposited,” ete. It 
provides that on non-performance of the promise the holders 
may sell, he or they giving me credit for the balance of the 
net proceeds after paying all sums din from me to the holder 
or holders. Ilere is a clear assertion that Ilubbard is the 
depositor, and of His right LO dispose of the proceeds ot the 
bonds when sold. 

They were to be applied to the payment of all sums du 
from him to the bank, whether payable or not, and the 
balance to be credited to him. 

The business went on under this arrangement for two or. 
three years, the bank having no notice that Hathaway had 
any interest whatever in the bonds or that they were not 
the property of Hubbard. (Bullard’s testimony, page 41.) 

Hubbardand Hathaway then came into the bank (Bullard, 
page 40), and Hubbard said the bonds were borrowed of 
Hathaway. | 

Hathaway said “he had furnished Mr. Hubbard with his 
capital to do business gn; that he had given him these 
bonds and had recommended that he keep the bonds and 
borrow money on them, and that, by that means, if he had 
capital that he did not use in his business, he would not be 
obliged to pay interest on it.” 

Three things may fairly be inferred from this statement 
of the plaintiff's testator : 

First. He had given the bonds to Hubbard. 

Second. That in the matter of disposing of them he only 
claimed right to “vecommend” and not to direct. 

Third. That so much of the bonds as were not actually 
used was still capital which he had, and so, of course, subject 


to his disposal. 


ag 


RT EER” 


bie _— 


om 
~~? 


This view Is confirmed by the letter of Hubbard to Hatha- 
way, Jan. 15,1872. (Page 76.) The coupons are not treated 
by Hubbard and Hathaway as the legal property of Hatha- 
way which the bank holding them is to account for to him, 
but Hubbard says, “ I will send another cashier's check for 
you to credit me on account. 

Further, Hathaway testifies (page 57) that he wrote a letter 
to Hubbard, requesting him “ generally to protect my interest 
in the matter of the pledge.” This clearly authorized Hub- 
bard ce make a COnTTAact which saved Hathaway LWOo per 
cent. interest, in any event, and protected him against the 


. } * ¥ } ? : . } © i] . . 
risk of loss by any fall in the price of bonds. 


The authority elven to the bank D\ Llubbard LO sel] Wis 
also in writing, and is “authority to sell and purchase for 
me.” (Evidence, page 79.) 

Hubbard had at one time 812,000 worth of bonds used as 
capital. (ITubbard’s cross-examination, page 15.) When 
the loan went down to 810,000, the bonds were not returned 
tO Hathaway. (Pav L->.) This hever Was complained of 
by Hathaway, but apparently Was ratified, The MOneysS 
transmitted by LLubbard LO Hathaway (cross-examination, 
pages 24, 25), of which he refuses to give any account, 
although if SCCTLLIIS ineredibl threat thi transaction should hot 
have been In his memory, may reasonably be inferred to 
have been in payment of the bonds so furnisned. (Hubbard, 
cr ss-exXamlnation. pages a, ee ee hl 

The Court was well entitled to find that these remittanees 
were made in payment for these very transactions, and that 
the bonds and their proceeds had become absolutely subjeet 
to Hubbard’s disposition for his own use. (See also the testi- 


mony of Norris, pages, d+, 350, 30.) 


} 


The authority of the court below to draw the inference as 
to Hubbard’s authority which it did, is also obvious when 
the dealings of the parties with reference to the bonds for 
the fourteen years from 1865 to 1879 are also taken into con- 


sideration. 


The defendant’s cashier, Bullard, testified in substance : 

That is 1S65 Appleton ILubbarad began to borrow money 
from the defendant bank, pledging with it as security cer- 
tain United States bonds, which he dealt with ils being his 
own property; that the bank had never had any reason to 
believe that they were not his own property, until, in 1867, 
when they were informed of the fact that they had belonged 
to Gilbert Hathaway, in the interview between Gilbert 
Hathaway, said Appleton Hubbard and the witness (being 
the interview above referred to); that after this interview, 
for the next ensuing twelve years, said Appleton Hubbard 
continued to borrow money from the bank for such amounts 
and on such terms as he ane the bank adores | Upot, pledg- 
ing said bonds as security therefor, without any reference 
lo or communication (so far as appeared either from the 
defendant's or plaintiff's testimony) with said Gilbert Hatha- 
way or the plaintiff (Pages 58-41, Ints. 4-26, Ints. 5, 5, 56.) 

There was no evidence in the case that during this period 
either Gilbert I] ithaway or the plaintiff ever knew or in- 
quired what the course of dealing between Hubbard and 
the defendant bank was, what the amount of the notes was 
for which the bonds were held its collateral, or what thie 
terms of the contracts were under which the bonds were 
held re collateral. Neither Was there Lh evidence that 
Gilbert Hathaway or the plaintiff was ever consulted with 


regard to any of these matters; nor that Gilbert Hathaway) 


re) 


or the plaintiff, except at said interview in 1867, ever had 
any communication, directly or indirectly, with the defen- 
dan, bank in regard to said bonds, from 1865 down to May, 


1879. In fact. Gilbert Hathaway seemed to take so little 


interest in the matter that when he was visiting Hubbard 
in 1867, and had his interview with the cashier Bullard a 
above referred to, although he was in the bank several times, 


he never mentioned the matter of the bonds, except on one 


occasion. (Page 41, Ints. 33-35.) Upon this evidence and 
absence of evidence, showing that for fourteen years the 
absolute control of the bonds in question had been in Apple- 
ton Hubbard’s hands, taken in connection with the state- 
ment of Hathaway to the defendant’s cashier as to his pur- 
pose in delivering the bonds to Hubbard, it was certainly 
competent for the Court to find as a fact, not only that 
Hathaway intended Hubbard to have the control and dis- P 
position of the bonds, even to selling them if he thought 
necessary, but also that it was his intention to give the bonds 
to Hubbard. There was, undoubtedly, some testimony 
inconsistent with such a view, but the question here is not 
as to the weight of conflicting U stimony, but as to its suffi- 
ciency to authorize a particular finding. 

As a matter of fact, the finding of the Court did not go as 
far as the evidence clearly warranted. It was substantially 
a finding merely that Hubbard had authority to agree that 
the proceeds of the bonds when sold in April, S79, should 
be applied to the payment of the notes then held by the 
defendant bank, instead of being invested in Government 
four percent. bonds. But, under the peculiar circumstances 
of the case, this was no greater power than the Court would 


have been authorized to find was intended to be given if the 


9 


bonds had been given to Hubbard to use solely as collateral 
security, no stipulation being made as to the times of credit 
or as to the nature of the dealings between the parties. 

It is to be observed that the sale of the bonds was clearly 
within Hubbard’s authority. That is admitted by Hatha- 
way in his letter to the bank, May 9, 1579 (page 78), above 
referred to, and in his testimony. (Page oi.) 

The bank sold the bonds for the purpose of making the 
exchange, but after the sale Hubbard directed the proceeds 
to be disposed of in a way clearly more advantageous for 
him and for the plaintiff. The bonds were sold April 20, 
1879. (Bullard’s testimony, page 41.) ‘The direction to use 
the proceeds in taking up his notes took place some time 
after April 28, and the notes were actually given up May 16. 


(Bullard’s tesLimony, pages 42. 13.) — 


The circuinstances under which the bonds were sold and 
the proceeds used to pay the notes for which they were held 
as collateral were as follows: — 

At that time the notes for which the bonds were held as 
collateral security were twenty-five in number, amounting 
in all LO S1LO,000, the first of which matured on the 24th of 
April, 1879, and the last on the fifth day of August, 1879, 
the other twenty three notes maturn gy on SUCCESSIVE days In 
the interval. (I*indings of fact and law, page 5.) The 
bonds having been called in by the Government, and the 
defendant bank having notified its customers to that effect, 
Hubbard came into the bank on April 24, and directed that 
the bonds be sold and the proceeds invested in Government 
four per cents. (Page 41, Int. 41; Ex. H., page 79.) In 
accordance with this direction, the bonds were sold on the 
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25th of April. On the 24th, Hubbard had applied for a new 
loan, but, in view of his financial condition, the cashier 
refused to give it without submitting the matter to the 
directors. (Page 42, Ints. 54, 55.) Hubbard had _ been 
reported as failed in the latter part of March, 1879; he, in 
fact did no more business, and later went into Insolvency. 
(Page 41, Ints. 56-38 ; page 22, Ints. 190, 191,) 

The cashier submitted the matter of the loan to the direc- 
tors, as also Hubbard’s order to invest the proceeds of the 
bonds sold in four per cents, and upon consideration the 
directors decided to advise Hubbard to use the proceeds 
of the bonds in paying his notes, the bank allowing him 
proper rebates for interest, which Hubbard agreed to, and 
the account was made up as of the fifteenth day of May, 1879, 
at which time four of Hubbard’s notes had fallen due. 
(Pages 42, 45, 44.) The arrangement was solely for Hub- 
bard’s advantage. His notes were bearing six per cent- 
interest, while the Government four per cents would have 
netted at the most only four per cent. Hubbard could not 
have paid the notes as they became due, and if Government 
four per cent’s had been bought, the bank would have had 
to sell them again immediately LO pay the several notes as 
they matured. Hubbard could as well have made all the 
notes originally payable In April, as Upon successive days 
thereafter. That was a matter for his determination solely. 
There being no stipulation between himself and. Hathaway 
as to when the credit should expire, he could legitimately 
accelerate the time for payment without transgressing any 


rights of the plaintiff. 


See Stewart v. M’Kean, 10 Exch., 675. 


¢ 


1] 


The proceeds of the bonds were used to pay the notes for 


, which they were held as collateral security, the maker not 
| being able to pay them, and this is what collateral security 
Is given for, and what it is intended to be used for. 
Kven if therefore the evidence had warranted merely il 
finding that Hathaway delivered the bonds to Hubbard to 
| use as collateral security, ho particulars of the obligations to 
be secured being agreed Uport, but that being left solely LO 
the determination of Hubbard, the Court would have been 
authorized to find that such an use as that stated above was 
within the terms of the authority conferred. 
(1.) The evidenee was sufficient to sustain the finding ot 
fact set out in the second assignment of error, viz.. “that on 
! the thirti th day of \pril, ISTO, said Hubbard agreed with thi 
of defendant that the proceeds of the sale of said bonds should 
hot De invested in) other ponds oft thre lL nited States. but that 
such proceeds should be applied by the defendant to the 
pret ment of the notes of Hubbard then held by the defendant 
as collateral, part of which were due and part of which were 
to become due.” 
The defendant's cashier, Bullard, testified (page 42, Ints. 
HS—£5.) ° page D1. Ints. 178-199). in substance, that on the 
twenty-fourth of April, 1879, at the time when Hubbard 
gave the ordel for the sale of the bonds, he made ith appli- 
cation for a loan: that the witness thereupon talked the 
. matter over with the directors, and they decided to reccom- 


mend to Hubbard that he pay his notes instead of buying 
four per cent bonds: that when Hubbard next eame in. the 
witness referred him to the president for the directors’ de- 


eision: that when Hubbard came out from the president’s 
ra 


ar 
‘ f Pit _ 
A SEN a BE Rigi Aig BE 


rool) he said that he did not know what Hlathaway would 
say to the arrangement; 1 
bank Ol} the loth day ot Vay na wanted the Witness to 
to make up the account, which the witness did, and Hub- 
bard requested the witness to get for him a check on New 
York for the balance due, all of which the witness did, and 


delivered to Hubbard a check for S175.85,. which was made 


uy) ot Slob... beng this CN CCSS ©] the proces ds of the sale of 


the bonds over the face value ot the notes held by the de- 


—— 


fendant. together with ith) additional] mmount representing 


rebates for interest on the notes which had not then ma- 
tured. 

Hubbard’s testimony (page 15, Ints. 45-52) was substan- 
ially the same; he also stating that the defendant surrend- 


ered his notes to him before ClV1 the check fol SL7oO.So. 


'? 
ic 


Upon this branch of the case no argument seems neces- 


ary. 


(C.) The evidence was also sufhecient to sustarn the find- 
ing of fact set out in the third assionment of error, VIZ... 


“that on the nineteenth day of May, 1879, Hubbard paid 


. PT t~ = | . {> } ] ] — Thy ij 

$175.85 to the plaintill, and that the plaintill afterwards had 
. ] ] e ] : | 3 ; ] : 

knowledge of all the facts herembetore stated. and. having 
e 4) witO@es Pe ™ 

knowledge of the same, ratified and confirmed the said con- 


tracts, dealings, and transactions between Hubbard and the 
defendant 
As to the payment of the 8175.85, the plaintiff admitted 


(page oS, Int. 7) that on or shortly after May 19. ISTo. he 


, ; (—* 
rTecelrLyed | CLLGI \ 1h) [| DOA ALGO OSs thie HOUT 
ase y ! ’ 

Lie hy lik ict if i } its Tih ~ CO] th) be (is 
} ’ ’ 
\s to the knowledge and ratification on the part of thi 


iL it (Tlubbard) eame nto the 


{ 


» A 
— 
a 


plaintiff of the dealings between Hubbard and the bat ' 
there Is he claim made in) regard toOany ot those dealings 
prior to the sale of the bonds in April, IS7%. The sole com- 
plaint of the plamtiff is that the defendant. instead of using 
the proceeds of the snle ot the bonds Ct) April 23), IS7%), to 
purchase Government four per cchts to tuke their place, 
used the proceeds to pay the notes of Hlubbard, for whi I 
the bonds Were held its collateral security and the plaintiff's 
knowledge of and ratification of this act 1s the only material 
portion of the finding of fact in question, 

The plaintiff was informed by Hubbard on the first or 
second day of May, IST, that the bank had not used the 
proceeds of the bonds to buy four per cents, but had used 
them to pay Hubbard's notes. Lee letter Hubbard to 


Hathaway of April 30, 1879, Exh. 9). page 62: Llathawav’s 


testimony, page 56, Ints. 4, 19). After receiving Hubbard’s 
letter of April 50, the plaintiff wrote to the defendant on 
May + 2 IS7%). Inquiring for partie tlears as to the sale of the 
bonds (Exh. IF, page 78,) and on the fourteenth of the same 
month the defendant’s cashier wrote to the plaintiff explain- 
ing why the proceeds of the sale of thi bonds had not been 
invested in four per cents, although all of Hubbard’s notes 
had hot then beeome due. (exh I. pio oh (On) the 7th, 


ot May, IS7!). three days after the liats of the letter of the 


defendant's cashier, Llubbard sent to thi plammtiff a check 


for $175.85 (Exh. D, page 77), which was the amount due 


after applving the proceeds of the sale of the bonds to the 


. } 
| 


. ;* . " ; 
iis letter Vitis receryed OV Tile 


payment of the notes, and t 


plaintiff about May 1% (Page oS, Int. 7.) On this exhibit 


\ exh |)) Wis i pene memorandun (| tec Nia If). IS 7, 


vhich it was agreed (page 32) was a memorandum of a let- 


} 
= 
' 
; 
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ter sent on that day by Hathaway LO Llubbard, which Wiis 
cs follows: as Yours with dratt for S1LTOSo Is tit hand, |. if 
the amount due from bonds sold, as the statement vou sent 
ealled for 8156.25? Thanks.” The SL75.85 thus received 
by the plaintiff he used in lis business. .(Cross-Ints. 7, 5, 
pages oS, of.) ‘rom that time down to the time when the 
present suit was brought in the fall of ISS1, more than two 
vears after the transaction in question, so far as appeared 
from the evidence the plaintiff never notified the defendant 
that he in any way disclaimed the action of Hubbard, 
and the defendant’s ecashicr testified that the bank never 
had any information from any source whatever; that the 
transaction was not satisfactory to the plaintiff until the suit 
was brought. (Int. 79, page 44. The answer to this inter- 
rogatory has been. by a clerical error, omitted from the 
printed transcript.) 


This evidence shows conclusively that the plaintiff had, 


— 


yy means of the above-mentioned letters, knowledge of all 
the particulars of the transaction in question before he 
received the cheek for S1io0.S89: that he received this check 
with this knowledge and knowing that it was for the bal- 
whice due after applying the proceeds of the sale of the bonds 
to the pavinent of the notes, and applied it to his own use. 
This acceptance and use of the check, together with the 
silence of the plaintiff} was, under the circumstances, not 
only evidence from which the court below was ‘authorized 
to find ratification as a fact. but would, in the absence of ex- 
planation, amount to ratification as matter of law. The aet 


was consistent only with an acceptance of what had been 


done. 


Hayward v.s Ehot National Bank, 96 U.S., 611. 


Hamilton vs. State Bank, 22 Lowa, 306. 


| a 
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LT. 


The fifth assignment of error (page SS ) alleges that the 
Court erred in finding as matter of law that, on the finding 
of fact above referred to, there should be judgment for the 
defendant with costs. 

The plaintiff founds his action Ol} the alleged \\ rongtul 
acts of the defendant in the sale of said bonds ana 1) the 
use of the proceeds to pay Hubbard’s notes. (See declara- 
tion. pages 2, 0.) If Hubbard consented to these acts, and 
if. by the arrangement between hims lf and Gilbert Llatha- 
Wily, he had authority tO consent to them, of course the 
plaintiff cannot maintain alii action Against the defendant 
on the ground that he has been wronged. Likewise, if ‘thi 
plaintiff, having full knowledge of the transaction, ratified 
and confirmed what had been done. 

Although the point is not raised by the manner in which 


. + 


the ease comes before the (‘ourt. 1t 1s obvious that the de- 


} 


fendant is entitled to judgment 1] 


any event, as the plaintiff 


has not tendered or offered to pay thi amount ot the notes 


’ 


for which the bonds were held as collatera 


See Donald vs. Suckling, L. R. 1 Q. B., 585. 


Holiday vs. Holgate, L. R. 3 Ex., 299. 


GEO. F. Hoar. 
Wm. GASTON,’ 
For dD, fi ndants. 
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To the honorable judges of the circuit court of the United States 
for the northern district of Illinois, in chancery sitting: 


Your orator, James W. Elwell, who isa resident and citizen of the 
city and State of New York, humbly complaining, files this his 
eross-bill and shows unto vour honors that on the 27th day of March, 
A. D. 1875, William R. Fosdick and James D. Fish, the defendants 
named herein, exhibited in this-honorable court their certain bill 
of complaint against the Chicago, Danville and Vincennes Railroad 
Company, a corporation of the State of Illinois, praving that the 

aimount due on certain mortgage bonds to the amount of two 
2 millions five hundred thousand dollars, secured by a trust 


deed or mortgage bearing date the 10th dav of March, A. D.. 


1869, and executed by said Chicago, Danville and Vincennes Rail- 
road Company to them as trustees, be ascertained, adjudged, and 
determined, and that the payment thereof by said Chicago, Dan- 
ville and Vincennes Railroad Company be decreed by this court, 


and that all accounts and equities arising between the holders of 


said bonds and any parties who may have acquired liens upon said 
property or any part thereof might be settled by this honorable 
court, and that said line of road belonging to said Chicago, Danville 
and Vincennes Railroad Company, with its appurtenances, fran- 
chises and rolling stock, equipment, and all other properties, prem- 
ises, rights, and things mentioned in and covered and embraced by 
said deed of trust bearing date March 10th, A. D. 1869, might be 
adjudged and decreed to be sold at public auction under the direc- 
tion of this court, and that all persons having any claims against 
said defendant road should be forever barred from all rights, claims, 
titles, or equity of redemption thereto; also praying for the appoint- 
ment of a receiver of all and singular of said road, its appurte- 
nances, franchises, rolling stock, or equipment, and all the income 
and earnings thereof. 
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Your orator further shows unto your honors that on the 16th 
day of December, A. D. 1872, the said Chicago, Danville and 
5) Vincennes Railroad Company executed its certain deed of 
trust or mortgage to said James D. Fish, and your orator, in 
pursuance of certain resolutions of the board of directors of said 
company passed December 1 ith, A. D. 1872, to secure the payment 
of the issue of certain “convertible mortgage bonds” to the amount 
of one million dollars, bearing -interest at the rate of seven per 
centum per annum, payable semi-annually on the first days of Feb- 
ruary and August in each year, and the principal to be payable on 
the first day of February, A. D. 1893, and both principal and in- 
terest to be payable in United States gold coin, in the city of New 
York, each bond to be convertible into the capital stock of the com- 
pany at par, at any time before maturity, upon 30 days’ written. 
notice to the company. 

In which said mortgage and deed of trust all the road of said 
company extending from Chicago, in Cook county, Illinois, south- 
erly through the counties of Cook, Will, Kankakee, Iroquois, and 
Vermillion to the city of Danville, in said State of Illinois, and also 
extending from a point on the line above described, situate about 
twelve miles north of Danville aforesaid, in a southeasterly direction 
to the boundary line of the State of Indiana; and thence in said 
last-named State in a southeasterly direction to Covington, in Fount- 
ain county; thence southerly to Montezuma, in Parke county, and 
thence southeasterly to Brazil, in Clay county, on the line of the 

Terre Haute and Indianapolis railroad. 
| Alsoa branch extending from the main line before described, 

commencing at a point on said main line distant about three 
miles south from Covington, in Fountain county, and extending in 
an easterly direction to the village of Newberry in said county, and 
also all such additional branch roads as this company might here- 
after construct for the purpose of extending its tracks into the coal 
and mining region, in the vicinity of its said main lines of road, and 
all the property, rights, and franchises of the said company of every 
kind and description whatever pertinent to said roads between all 
said terminal points, and all the income to be had and derived from 
operating the same were conveyed to said Fish and your orator as 
such trustees, for the benefit of every holder of such bonds, or any 
of them. 

And all the rights, covenants, powers, and authority im case de- 
fuult be made by “the company in the payment, as in said deed of 
trust, should be specified—to foreclose said mortgage and to sell the 
property so mortgage or take possession of and operate the same 
and receive the incomes thereof; but not in any case, before any de- 
fault, to disturb or interfere with the company in the possession, 
control, and management thereof, or from selling or exchanging any 
of the personal property or machinery or equipments thereof, or any 
of the lands or real estate, not necessary for the use and operation 
of the railroad. 

Your orator further shows unto vour honors that the grant 
oO above named was made upon the express condition set forth 
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in said trust deed or mortgage, among which were the fol- 
lowing : 

That the conveyance was for, and should be, by the said trustees, 
their successors and assigns, held, used, and owned solely for the 
benefit, protection, and security of the corporations or persons who 
should hold the bonds so issued, and for enforcing the stipulations 
of said company as to said issue of bonds and the disposal thereof, 
and for securing the same and the final payment thereof in their 
true intent and meaning, whether contained in said bonds or the 
interest warrants attached to them or in the deed of trust. 

That the company would make such other conveyances and as- 
surances in law of and to the property conveyed as the party of the 
second part might be advised to be necessary. 

That if the company, their successor or assigns, would pay to the 
holders of said one million dollars of bonds so to be issued, thereby 
secured the respective sumsof money and interest due and accruing 
on said bonds on the days and times therein mentioned, and accord- 
ing to the tenor and effect of said bonds, then the said trust deed 
or mortgage was to become void and of non effect. 

That until default should have been made by the said company 
in the payment of principal or interest of the said bonds or some of 

them, or default made in respect to something required by 
6 the said company, the said company should be permitted to 

possess, use, occupy, Manage, and operate said railroad, prop- 
erty, and franchises and appurtenances, and to renew, replace, and 
repair the same and every part thereof, and to take and receive and 
use the tolls, rents, issues, incomes, and profits thereof, and dispose 
of the same in any manner not inconsistent with said trust deed. 

That in ease default should be made in the payment of any inter- 
est on any of the aforesaid bonds issued or to be issued according 
to the tenor of the coupons thereto annexed or of the provisions 
thereof, or in case default should be made in the payment of the 
princips! of said bonds, or any of them, when the same should be- 
come due, without the consent of the holder of such bond on which 
such default should occur, the said company agreed and covenanted 
that within six months after such default should have occurred, the 
default still continuing, on demand of said trustee or trustees they 
would deliver and surrender to him or them, or to their agent, the 
actual possession of the therein granted and demised’ railroad and 
premises, together with all the books, records, papers, accounts, and 
money of said company and all management and control thereof, 
and that all the expenses of taking, holding, managing, and _ oper- 
ating of said property if possession be so taken should be paid from 
the income and profits thereof; and if such property should be 
taken possession of and sold, the expenses thereof should be paid 
from such sale or from the sale of any personal property 
as said trustees might deem proper, and that such trustees 
might manage, operate, and control said road and property 
and all of its affairs and receive the incomes, profits, and issues 
thereof, and apply the same to the payment of interest so in default 
according to the true intent and tenor of said bonds and the coupons 
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annexed, and to the terms of the deed or mortgage until such default 
should be satisfied. if such incomes and profits would satisfy the 
same, first paying all expenses of such possession and management 
and all taxes, assessments, and charges on said property and a just 
compensation for their own services as such trustees; but in case 
such possession should so be taken by said trustees and the default 
paid up and the expenses aforesaid, the said trustees should then 
immediately redeliver said railway and premises, books, records, 
and money and accounts into the possession of the said company ° 
Provided, however, that such demand for possession shall not be 
made by the said trustee or trustees until required by the holders of 
at least one-half of all of the said issue of bonds which are then un- 
paid and outstanding. 

That at anv sale of the property aforesaid or any part thereof, 
made by virtue of said trust deel or mortgage or by judicial author- 
ity, the said trustee or trustees might bid for and purchase or cause 
to be purchased the property so sold or any part of it in behalf of 
the holders of said bonds secured by this deed then outstanding at 

a reasonable price if only a part be sold, but if the whole 
5 property be sold at a price not exceeding the whole amount 
of said bonds and interest then outstanding. 

That if default be made by the company in the payment of any 
half-year’s interest on any of said bonds and the warrant or coupon 
for such interest should be presented and its payment demanded, 
and such default should continue for six months after such demand 
without the consent of the holder ofsuch coupon or bond, then and 
thereupon the principal of all the bonds secured by said trust deed 
should beand immediately become dueand payable, anything insuch 
bonds to the contrary notwithstanding ; and the said trustees might 
so declare the same and notify the said company, and upon the 
written request of the holders of a majority of said bonds then out- 
standing should proceed to collect both principal and interest of all 
such bonds then outstanding by foreclosure and sale of said property 
or otherwise, as provided by said trust deed. 

That said trustees were only to be responsible for gross negligence 
and wilful default and were not bound to do any act touching the 
execution of the trust, except at their own option, which might in- 
volve them in personal expense or liability, unless first duly and 
satisfactorily indemnified against the same by one or more of said 
bondholders. 

A copy of which said trust deed or mortgage is attached hereto, 

marked Exhibit “A,” and asked to be made a part hereof. 
9 And your orator further represents that said corporation 

had full authority under its said charter to make and execute 
said trust deed for the purposes therein named; that said deed was 
duly executed by said corporation under its corporate seal, and ac- 
knowledged by the president thereof and also by said trustees, on 
the 16th day of December, A. D. 1872, and duly recorded in the coun- 
ties of Cook, Will, Kankakee, Iroquois, and Vermillion, in the State 
of Illinois, and the counties of Fountain, Parke, and Clay, in the State 
of Indiana. 
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And your orator avers that from and after his acceptance of said 
trust he has at all times been and is now ready and willing to exe- 


cute the same in accordance with the provisions, tenor, and effect of 


said deed of trust; but that his co-trustee, James D. Fish, has here- 
tofore resigned his ottice as such trustee and declined to execute 
said trust, for which reason your orator files his cross-bill as sole 
trustee, and prays that the said Fish may be made defendant and 
required to answer hereto. 

And your orator further represents that said corporation, under 
authority of its said charter and in accordance with a resolution of its 
board of directors, a copy of which is made a part of said trust deed, 
did, on the first day of January, A. D. 1873, issue its bonds In proper 
form, and by its authorized officers designated as “ convertible mort- 

cage bonds,” to the amount in the aggregate of one million 
10 dollars, eight hundred of which were for one thousand and 
dollars each, and four hundred each for five hundred dollars, 
payable on the first day of February, A. D. 1895, with interest at the 
rate of seven per cent. per annum, payable semi-annually, to wit, on 
the first days of February and August, in “ United States gola coin,” 


and with the further provisions that each or any of said issue of 


bonds could be converted into the capital stock of said corpora- 
tion, at par, at any time before maturity, at the option of the 
holder. 

And your orator further shows that each of said bonds had 
annexed to it a warrant for each semi-annual payment of interest, 
duly attested by the secretary of said company, and also a certificate 
of authentication of your orator and his co-trustee, the said Fish, as 
required by said trust deed. 

A copy of one of said bonds and interesi warrants (all of said 
bonds and warrants being similar in form) is attached hereto, 
marked Exhibit “ B,” and made a part hereof. 

Your orator further represents that all of said twelve hundred 
bonds, after having been authenticated as aforesaid, were delivered 
to said corporation, and by the authorized officers thereof have been 
sold and disposed of and are now outstanding legal obligations 
against said corporation, held by various parties to your orator 
unknown, except some few of said bonds, which I am informed 

were in the company’s office, in Chicago, when the receivers 
1] hereinafter mentioned took possession of the property ; and 

that the said trust deed securing the same is a valid subsist- 
ing lien upon all the railroad, property, and franchises described 
therein, subject, however, to the prior equity and lien of the trust 
mortgage deseribed in the said bill of complaint of William hk. 
Fosdick and James D. Fish, two of the defendants named herein. 

Your orator further represents that the interest upon a portion of 
said bonds, to wit, to the amount of about one hundred and sixty 
thousand dollars thereof, has been paid by said corporation, but that 
the interest upon the balance of said bonds still remains wholly 
unpaid. 

Your orator admits that the bonds of said Chicago, Danville and 
Vincennes Railroad Company, as charged in said bill of complaint, 
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to the amount of two millions five hundred thousand dollars have 
been issued by said company; that they are held and owned by 
various parties to your orator unknown and are valid obligations 
of said company; but your orator states that said company is not 
in default in the payment of the interest warrants or coupons at- 
tached to said bonds that are now past due except as hereinafter 
stated. 

That all of said interest warrants were —a paid by said com- 
pany until that maturing October Ist, A. D. 1873; that on and 
subsequent to said last-named day the holders of said first-mortgage 
bonds, to the amount of one million eight hundred and two thou- 

sand dollars thereof, placed in the hands of the said William 
12 R. Fosdick, as special trustee, the coupons of all of their bonds 

maturing October Ist, A. D. 1873; April Ist, A. D. 1874; 
October Ist, A. D. 1874, and April Ist, A. D. 1875, in pursuance of 
a certain agreement entered into between the holders of said bonds 
respectively and the said corporation, whereby each of such holders 
agreed to defer the payment of each and all of the coupons so held 
by them maturing as aforesaid until the first day of February, A. 
Db. 1879, and received from said corporation in consideration there- 
for certificates of indebtedness for tlhe amount of coupons so placed 
in the hands of the said Fosdick by such several holders; that hog 
certificates were made payable on the first day of February, A. D. 
1879, with interest payable semi-annually, to wit, on the first ‘ ays 
of February and August of each year. 

Your orator attaches hereto a copy of one of said certificates (the 
others being similar in form), raarked Exhibit “C,’ and makes the 
same a part hereof. 

And your orator therefore avers that said corporation is not in 
default in the payment of interest upon its said first-mortgage bonds 
to the amount of one million eight hundred and two thousand dol- 
lars; but, on the contrary, your orator avers that said company has 
adjusted and settled with the holders of said bonds to the amount 
as above stated and received an extension of payment of all of such 
interest coupons now past due and that will mature prior to the first 

day of October, 1875. 
15 Your orator states that said corporation has paid to the 
holders of said certificates of indebtedness all interest coupons 
attached to said certificates as the same matured and in accordance 
with the terms thereof which had been presented before the appoint- 
ment of the receivers, as hereinafter stated. 

And your orator represents, upon information and belief, that the 
holders of the balance of said issue of twenty-five hundred bonds 
have acquiesced in said extension of payment of interest and ex- 
cused such default, and have not demanded the payment of their 
interest coupons nor attempted to enforce the collection of the same. 

And your orator further states that notwithsianding said agree- 
ment of the holders of said first-mortgage bonds to extend the 
payment of said interest warrants, as bereinbefore stated, and the 
payment of the interest at maturity by said company upon said 
certificates of indebtedness, yet your orator is informed and believes, 
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and so charges the fact to be, that by reason of divers persons claim- 
ing and pretending to be in the interest of a part of said first-mort- 
gage bondholders, combining and confederating to wrong and injure 
your orator and the holders of said second or convertible mortgage 
bonds and other creditors of said corporation, said company was by 
the action of the circuit court of Will county, in said State of Ihi- 
nvis, on the 22d day of February last past, wrongfully and 
14 unlawfully dispossessed of all its property so conveyed to 
your orator by said deed of trust; that all of said property, 
together with the rights, privileges, and franchises of said company, 
were on said 22d day of February wrongfully and fraudulently taken 
from the custody and control of said company and, without the 
knowledgeorconsentof said corporation, your orator, or of the defend- 
ants herein, placed in the charge and under the custody of strangers 
to said company and to each of said deeds of trust; that said par- 
ties still wrongfully retain the possession of said property and con- 
trol the revenue and income thereof, thereby preventing said 
company and your orator from providing funds for the payment of 
the interest warrauts to mature upon the bonds secured by said trust 
deed so made to your orator, thereby endangering such trust 
property and materially depreciating the value of such securities. 

Your orator further states that he is advised and believes and 
charges the fact to be that the property conveyed to the defendant- 
Fosdick and Fish by the trust deed so made to them greatly exceeds 
in value the amount of bonds so issued under their said deed of 
trust, and that the net income or revenue derived from a proper and 
economical use of said property iseand will continue to be more 
than sufficient to pay all of the interest warrants as they may be- 
come due and payable on all the bonds issued under the said deed 

of trust. 
15 And your orator further states, upon information and- 

belief, that certain holders of bonds issued under the deed of 
trust so made to the defendants Fosdick and Fish, trustees as afore- 
said, whose names your orator will furnish if required by this 
lionorable court, have resolved and determined to demand and 
require of them that they shall without delay declare the principal 
of all oftheir said bonds presently due and payable, and that they 
shall prosecute said action to a speedy decree of foreclosure of said 
trust mortgage and shall enforce sale of all the property and fran- 
chises of said railroad company under said decree, thereby render- 
ing the security of the bonds issued under the deed to your orator 
utterly valueless. 

And your orator avers that such action will be grossly unjust and 
inequitable towards the cestui que trusts of your orator and other 
creditors of said company, especially as about eighty per cent. of 
all of said bondholders have extended the payment of their said 
interest warrants, as hereinbefore stated, and waived and excused 
the default of said company in the payment of said interest. 

And your orator further represents, upon information and belief, 
that none of the holders of the bonds issued under the said trust 
deed executed to the defendants, except a very inconsiderable num- 


WILLIAM R. FOSDICK ET AL. &c¢. y 


ber thereof, have presented to and demanded of said railroad 
company payment of any of the past-due interest warrants 
16 or coupons of said bonds, as required by the Sth article or 
condition of said trust deed, and therefore your orator says 
that the said trustees, Fosdick and Fish, have no authority under 
said trust deed to proceed to collect the principal of said bonds by 
foreclosure and sale or otherwise. 

Your orator further alleges that said Chicago, Danville and Vin- 
cennes Railroad Company is now encumbered and embarrassed by 
a considerable floating and unsecured debt, amounting to several 
hundred thousand dollars, some portion of which is already in judg- 
ment, upon which executions have been issued and the property of 
said company seized, and that suits are threatened against said com- 
pany for a large amount of said unsecured indebtedness, the effect 
of which will be to interfere with the proper and successful opera- 
tion of said road or a large portion thereof from its proper applica- 
tion, and that all of said floating indebtedness is subject to the lien 
of said trust deed to your orator and his co-trustee hereinbefore de- 
scribed, and all of the income of said road is properly applicable 
first to the payment of the interest on said bonds, and that the diver- 
sion of the same to the payment of said unsecured indebtedness 
which i and shall be placed in judgment’ would greatly injure and 
prejudi¢e the rights of the holders of said bonds and coupons, and 
can only be averted by placing the said railroad and its appurte- 
nances covered by said mortgage to your orator in the hands of a re- 

ceiver to be appointed by this honorable court. 
17 Inasmuch, therefore, as your orator is remediless in the 

premises at and by the strict rules of the common law and 
can have adequate relief only in a court of equity, to the end, there- 
fore, that the said Chicagé, Danville and Vincennes Railroad Com- 
pany, William R. Fosdick,and James D. Fish may be made defend- 
ants hereto, and may answer, not upon oath (their oaths being hereby 
waived), all and singular the premises and allegation of your orator’s 
bill, and that the amount due, owing, and unpaid for principal and 
interest on the said mortgage bonds, to the amount of one million 
dollars, may be ascertained, adjudged, and determined, and that pay- 
nent thereof by said defendant company may be decreed by this 
court, and that all accounts and equities arising between the holders 
of said bonds and any parties who may have acquired liens upon 
said property or any part thereof may be settled by this honorable 
court, and that all and singular the said line and lines of said rail- 
road, with their appurtenances, franchises, and rolling stock, equip- 
ment, and all the other properties, premises, rights, and things 
mentioned in and covered and embraced by the said deed of trust 
bearing date the 16th day of December, A. LD. 1872, may be adjusted 
and decreed to be sold at publie auction by or under the direc- 
tion of this court by ¢ master or special commissioner or other 
othcer of this court or other suitable person or persons, ac- 
cording to the course and practice in cases of mortgage fore- 

closures of such character, and that the same may be 
18 actually so sold, and that upon such sale and the con- 
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veyance and conveyances to be thereafter. executed the de- 
fendants in this action and all persons claiming or to claim under 
it, subsequently to the commencement of this action, as purchasers, 
encumbrancers, or otherwise, to his receivership, may be absolutely 
and forever barred from all right, claim, title, lien, or equity of re- 
demption in, to, or in respect of the premises, properties, rights, and 
franchises so sold and conveyed, and that the actual possession of 
said premises, properties, rights, and franchises so sold and con- 
veyed may be decreed to be delivered to the purchaser and grantee, 
and that such sale may be decreed to be in execution and enforce- 
ment of the said mortgage lien created by the said deed of trust of 
December 16th, A. D. 1872, and that from and out of the proceeds 
of such foreclosure sale your orator may be paid his costs and ex- 
penses in this action and such sums as the court shall adjudge to be 
properly due and payable to him for his disbursements and his 
proper compensation or commissions as trustee under said trust 
deed, and that the residue of the proceeds of such foreclosure sale, 
or somuch thereof as shall be requisite for the purpose, may be paid 
over and applied, under the direction and in pursuance of the orders 
and decree of this court, to the payment of the accounts adjudged to 
be due or owing or unpaid for principal and interest ov said bonds 
for the aggregate amount of one million doilars and the unpaid 

coupons or interest warrants upon the same, and that the same 
19 may be so paid to the respective holders of sueh bonds in ac- 

cordance with the respective rights and equities of the holders 
of these bonds as may be adjudged and determined by this court 
and under such conditions and in such manner as to the court may 
seem fit, and that pending this suit a receiver may be appointed of 
all and singular of the said railroad, its different lines and branches, 
with all their appurtenances, franchises, rolling stock, or equipment, 
and all the income and earnings thereof, and all other of said mort- 
gaged premises, properties, rights, and equities, with’ such orders 
aud directions in respect to such receivership and the fruits thereof 
us Shall be equitable and proper, and that your orator may have 
such other and further relief decreed in the premises as may be 
agreeable to equity— 

And may it please your honors to grant unto vour orator the writ 
of subpcena issuing out of and under the seal of this honorable 
court, according to the rules and practice thereof, directed to the 
defendants, The Chicago, Danville and Vincennes Railroad Com- 
pany, William R. Fosdick, and James D. Fish, therein and thereby 
eommanding the said defendants, on a certain day, with a certain 
penalty therein to be inserted, to be and appear before this honor- 
able court, then and there to answer all and singular the premises 
and to stand toand abide by and perform such order, direction, and 
decree therein as to your honors shall seem meet and to equity ap- 
pertaln. 

JAMES W. ELWELL, 
By E. WALKER, Solicitor. 
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20) STATE OF New YorK, 


County of New York, City of New York, f° 


James W. Elwell, being first duly sworn, states on oath that he is 
the complainant in the foregoing bill of complaint; that he has 
read the same and knows the contents thereof ; that the matters and 
things therein stated are true, to the best of his knowledge, infor- 
mation, and belief, as to all the matters therein stated on informa- 
tion and behef, and the matters and things stated of his own knowl- 
edge are true in substance and in fact. 


JAS. W. ELWELL. 


Sworn to before me May 6th, 1875. 


[SEAL. . EDWARD L. OWEN, 


y’ N, Commissioner for the Southern District of Ne Lh York. 
Filed May 17, ’75. 
WM. H. BRADLEY, CPE. 


9] Amended Biil. 


Unitrep STATES OF AMERICA, 
Northern District of Tilinois. J 


In the Circuit Court thereof. 


Wittr1AM R. Fospick and James D. FIisn 


Us, 
Cuicaco, DANVILLE & VINCENNES RaAtLroap Com- } In Chancery. 
pany, James W. Elwell, and R. Biddle Rob- | 
erts. J 


To the judges of said court, in chancery sitting: 

William R. Fosdick and James D. Fish, who are each citizens of 
the State of New York, by leave of court first had and obtained, 
bring this their amended bill against the Chicago, Danville & Vin- 
cennes Railroad Company, James W. Elwell,and R. Biddle Roberts; 
and thereupon vour orators complain and say that the said rail- 
road Company Was organized as a corporation under and by virtue 
of the laws of the State of Illinois during the vear A. D. 1865, and 
from thence hitherto has been and still is such corporation and a 
citizen of the State of Illinois: that the said James W. Elwell is a 
citizen of the State of New York and said R. Biddle Roberts is a 
citizen of the State of Illinois. 

Complainants further allege that the said. railroad company 

was organized under an act of the General Assembly 
22 of the State of Illinois entitled “An act to Incorporate the 

Chicago, Danville & Vincennes Railroad Company,” ap- 
proved February 16th, A. D. 1865, and from thence hitherto has 
been engaged in business under and by virtue of the said act at and 
within the northern district of Illinois; that said corporation was 
by its said charter, among other things, authorized and empowered 
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to locate, construct, build, maintain, and operate a railroad with sin- 
gle or double tracks from a point in Lawrence county, on Wabash 
river, opposite Vincennes, in the State of Indiana, upon the tmost 
eligible ruute to and into the city of Chicago by the way of Paris, 
In ‘Edgar county, to Danville, in Vermillion county, and to lay out 
and locate their said road one hundred (100) feet in width through 
the whole length thereof, also to unite and consolidate its said rail- 
road stock and property with that of any other railroad company or 
companies, within this or any other State, whose line or lines of road 
should cross or intersect the railroad authorized by said charter or 
be built along or upon the line thereof, upon such terms as should 
be mutually agreed upon between said company and such other 
company, and to execute such contracts as should secure the object 
of such consolidation. 
23 Complainants further allege that in and ™ said charter 
svid railroad company was authorized to borrow money on 
the credit of said company, not exceeding its authorized capital 
stock, at a rate of interest not exceeding ten per cent. per annum, 
payable semi-annually, and to execute bonds therefor with interest 
coupons annexed, and to secure the payment of the same by mort- 
gage or deed of trust upon the whole or any part of the said 
railroad and the income of the company then existing or thereafter 
to be acquired. 

Complainants further allege that in and by said charter the 
directors of said corporation were authorized to negotiate and sell 
the bonds of said company upon such terms and in such places, 
either within or without the State of Illinois, and at such rates and 
for such prices as, in their opinion, should best advance the inter- 
ests of said company. 

Complainants further allege that thereafter, and prior to the 10th 
day of March, 1869, the capital stock of said corporation was the 
sum of two million five hundred thousend dollars ($2,500,000), and 
that thereafter, and on the 10th of Mareh, A. D. 1869, the said cor- 
poration, for the purpose of constructing and putting in operation 

said line of railroad, eaused to be executed, under the hand 
24 of its president and its corporate seal, twenty-five hundred 

bonds (2,500) numbered from one (1) to twenty-five hundred 
(2,500), inclusive, each for the sum of one thousand dollars ($1,000), 
payable in gold coin on the Ist day of April, in the year 1909, with in- 
terest at the rate of seven (7) per cent. per annum in gold coin, paya- 
ble semi-annually on the first days of April and October in each 
year on delivery of said coupons in the city of New York, at such 
place as should be designated by the company. <A copy of one of 
said bonds and one of the interest coupons thereto annexed is attached 
to the original bill and marked “ Exhibit A;” and complainants 
refer to the said exhibit and make it a part of this their amended 
bill. ' 
Your orators further show to your honors that for the purpose of 
securing g the final payment of the said issue of twenty-five hundred 
bonds (2,500) with all the interest coupons thereto annexed, said 
corporation executed and delivered to the complainants, W illiam R. 
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Fosdick and James D. Fish, as trustees, a mortgage or deed of trust 
conveying to them for the benefit of ev-ry holder of said bonds, or 
any of them, all the railroads of said company extending from Chi- 
cago, in Cook county, in the State of Iliinois, southeasterly through 

the counties of Cook, Wili, Kankakee, [roquois, and Vermil- 
25 lion to the city of Danville, and thence southeasterly to a 

point on the State line of Indiana, and all its franchises, 
equipments, property, tolls, rents, issues, and profits, and all its 
lands, tenements, buildings, fixtures, machinery, goods, and chat- 
tels connected with or used in the using or operating of said rail- 
road or appertaining thereto, and all its rails, ties, fuel, fencing, and 
erections, and all its rights of way and easements, and all ears, en- 
gines, and tools, and all rents, reservations, and reversions of ev-ry 
nature and kind whatever, including all the property between said 
terminal points which said railroad company then had, owned, or 
possessed, or might thereafter acquire, eitherin law or equity, of everv 
kind whatever appertaining thereto, a copy of which said mortgage 
is attached to the original bill in this cause marked as “ Exhibit 
6” thereof, to which said copy complainants refer and make the 
same a part hereof. 

Your orators further allege that said trust deed was duly executed 
under the hands of the president and secretary of said company and 
under its corporate seal, and was on the 10th day of _A. D. 1869, 
delivered to said trustees, who then and there accepted the trust 
thereby created and entered upon the performance of their duties 

as such trustees. 
26 Your orators further allege that said trust deed so executed 

and delivered to them as aforesaid was thereafter, to wit, dur- 
ing the month of March, 1869, duly recorded in each of the counties of 
Cook, Will, Kankakee, Iroquois, and Vermillion,in the State ef Illi- 
nois, and then and there became and was a first lien upon all of the 
franchises and property of ev-ry kind, name, and nature whatever 
belonging to the said railroad company or thereafter acquired by it 
within the said counties, and all the line of railroad then built or 
thereafter to be built by the said company within the said counties 
between the citv of Chicago, in the county of Cook, and Danville, 
In the county of Vermillion. 

Your orators further allege that all of the said twenty-five hun- 
dred (2,500) bonds were certified by them as such trustees, and were 
thereafter sold and disposed of by the said corporation, and that all 
of said twenty-five hundred (2,500) bonds are now outstanding and 
a valid and legal claim against the said corporation, and that the 
said trust deed securing the same is now a valid and subsisting first 
lien upon all of the property and franchises of the said company 
within the counties aforesaid. 

Your orators further allege that thereafter, and on the 4th day of 

March, A. D. 1872, the said Chicago, Danville & Vincennes 
27 Railroad Company entered into articles of consolidation with 
the Rossville & Indiana Railroad Company, under and by 
virtue of which the said two corporations became and were a con- 
sulidated corporation by the name and style of the Chicago & Vin- 
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cennes Railroad Company. A copy of the said articles of consolida- 
tion is attached to the original bill in this cause as “ Exhibit C’ 
thereof, and is hereby referred to and made a part of this amended 
bill. 

Your orators further show unto vour honors that thereafter, and 
on the 9th day of March, A. D. 1872, said Chicago, Danville & Vin- 
cennes Railroad Company entered into certain articles of consolida- 
tion with the Western Indiana Railroad Company, under and by 
virtue of which the said two corporations became and were a con- 
solidated corporation by the name and style of the ( ‘hicago, Danville 
& Vincennes Railroad Company. <A copy of the said articles is at- 
tached to the original bill in this cause as “ Exhibit D” thereof, and 
is herein referred to and made a part ol this bill. 

Your orators further show to your honors that the said Western 
Indiana Railroad Company was, prior to the said last-mentioned con- 

solidation, a corporation organized under the general laws of 
28 the State of Indiana, and that the said Chicago, Danville & 

Vincennes Railroad Company by virtue of the said last-men- 
tioned consolidation became and was a corporation of the State of 
Indiana,as well as a corporation of the State of Illinois, and as such 
corporation in the State of Indiana became and was vested with the 
lawful power under the laws of said State to locate, construct, and 
operate a continuous line of railway extending from the boundary 
between the States of Indiana and Illinois ata point in Warren 
county southwardly through the counties of Warren, Fountain, 
Parke, and Clay to the town of Brazil, in said Clay county, in the 
State of Indiana. 

Yours orators further show to your honors that thereafter, and on 
the 12th day of March, A. D. 1872, the said Chicago, Danville & 
Vineennes Railroad Company, for the purpose of aiding and provid- 
ing the means required for the construction and cquipment of the 
division of the road of said company lying and being in the State 
of Indiana, caused to be executed its bonds, amounting to one mill- 
ion five hundred thousand dollars ($1,500,000), being fifteen hun- 
dred (1,500) bonds of one thousand dollars ($1,000) each, payable 

forty (40) years after date, with interest at the rate of seven 
29 per cent. per annum, payable on the first days of April and 

October of each year, both principal and interest payable in 
\mericap gold coin, which said last-mentioned bonds were nu m- 
bered from 2,501 to 4,000, inclusive, and had attached thereto inter- 
est col ed which said bonds and coupons were of the same form 
as the twenty-five hundred (2,500) bonds hereinbefore mentioned and 
deseribed. 

Your orators further show to your honors that for the purpose of 
securing the payment of the said bonds and « oupons thereto annexed 
in accordance with the tenor and effeet thereof the said railroad com- 
panyv,on the said 12th day of March, A. D. 1872, executed and deliv- 
ered to your orators, William R. Fosdick and James D. Fish, its 
certain mortgage or trust deed, in and by which the said railroad 
company conveyed to the said trustees the entire division wel the 
railroad of the party of the first preurt situated, yi Lue, and being iM 
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the State of Indiana, commencing on the boundary line between 
the States of Illinois and Indiana in the township of Marshfield 
and county of Warren, in the State of Indiana, at the point 
where it connects with the road of the said railroad com- 
pany, terminating on the eastern boundary line of the State 
of Illinois, in the town of Ross, in Vermillion county, 
30 in said State of Illinois, and distant about ten miles seuth- 
easterly from the village of Rossville, and extending thence 
in a southeasterly direction to Covington, in Fountain county ; 
thence southerly to Montezuma, in Parke county ; thence southeast- 
erly to Brazil, in Clay county, on the line of the Terre Haute and 
[udianapolis railroad ; also a branch road extending from the main 
line before described, commencing at a point on said main line dis- 
taunt about three miles south from Covington, In Fountain county, 
and extending in an easterly direction to the village of Newburg, in 
suid county, the entire length of road being about eighty (SQ) 
miles; and also all such additional branch roads as said railroad 
comm pany should thereafter construct for the purpose ol extending 
its track into the coal-mining region in the vicinity of said main line 
road, with all its franchises, equipments, property, tolls, issues, and 
profits, and all its lands, tenements, buildings, fixtures, machinery, 
goods, and chattels connected with or used inthe using or operating 
the said railroad or appertaining thereto; and all its rails, ties, fuel, 
fencing, and erections, and all its rights of way and easements, and 
all cars, engines, and tools, and all rents, reservations, and 
ol reversions of every nature and kind whatever, inciuding all 
the property between said terminal points which said railroad 
company then had, owned, and possessed or might thereafter ac- 
quire either in law or equity, of every kind whatever, appertaining 
thereto. A copy of the said mortgage is hereto attuched, marked 
“ Exhibit I,” and made a part of this amended bill. 

Your orators further show to vour honors that the said mortgage, 
so executed as aforesaid, was thereafter, to wit, on the said 12th day 
of March, A. D. 1572, delivered to your orators as trustees; they 
then and there accepted the trust thereby created and entered upon 
the performance of their duties as said trustees; and thereafter, to 
wit, on the day and year aforesaid, as such trustees, they duly certi- 
fied all of the said fifteen hundred bonds, and a large portion thereof 
were thereafter sold by the said company, and the remainder thereof, 
us these complainants are advised and believe, were hypothecated 
by the said Company as collateral to certain indebtedness thereof, 
and all of the said fifteen hundred (1,500) bonds are now outstand- 
ing and valid obligations of the railroad company. 

Your orators further allege that the said mortgage was 

o2 thereafter, to wit, during the said month of March, A. D. 

1872, duly recorded in each of the counties of Warren, Fount- 

al, Parke, and Clay, in the State of Indiana, and then and there 

became and was a first lien upon all the property and franchises of 

the said railroad company within the said counties in said State of 
Indiana. : 

Your orators further show unto your honors that the said Chicago, 
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Danville & Vincennes Railroad Company thereafter, and on the. 
24th day of April, A. D. 1872, for the purpose of further securing 
the prompt payment of all of the said two issues of bonds, in all 
amounting to four thousand bonds (4,000), and the coupons thereto 
annexed, executed and delivered unto your orators as trustees a 
certain mortgage or deed of trust in and by which they then and 
there conveyed to your orators, as such trustees, all of the said line of 
railroad then built or thereafter to be built in the State of Indiana, 
together with the franchises, appurtenances, equipments, property, 
tolls, issues, and profits thereof, as additional security for the pay- 
ment of said bonds numbered from one (1) to twenty-five hundred 
(2,500), both inclusive, together with the coupons thereto an- 
Oo nexed,and in and by said mortgage the said company also con- 
veved to your orators as trustees the entire railroad of the 
said company lying, being,and extending from its terminus in the 
city of Chicago, in Cook county, Illinois, southerly through the 
counties of Cook, Will, Kankakee, Iroquois, and Vermillion to the 
city of Danville, being in length about one hundred and thirty 
(130) miles, and all its franchises, equipments, property, tolls, issues, 
and profits, and all its lands, tenements, buildings, fixtures, ma- 
chinery, goods, and chattels, and all its rails, ties, fuel, fences, and 
erections, and all its rights of way and easements, and all cars, en- 
gines, and tools, and all rents, reservations, and reversions of ev-ry 
nature and kind whatever, including all the property between said 
termina! points, which said railroad company then had or should 
thereafter acquire as additional security for the payment of said 
bonds numbered from 2,501 to 4,000, inclusive, together with the 
coupons thereto attached. Your orators further show to your 
honors ‘that the said last-mentioned mortgage was_ thereafter, 
to wit, on the 24th day of April, 1872, delivered to your 
orators as trustees; they then and there accepted the same 
as additional security for the payment of the said bonds 
in manner and form as aforesaid, and they allege 
o4 that under and by virtue of the terms and conditions of the 
said mortgage the said bonds numbered from one (1) to 
twenty-five hundred (2,500), inclusive, became and were a second 
lien upon all of the Indiana division of the said railroad then in 
course of construction and thereafter to be constructed, together 
with all of the franchises, equipments, and appurtenances thereof ; 
and that the said bonds numbered from twenty-five hundred and 
one (2,501) to four thousand (4,000), inclusive, beeame and were a 
second lien upon all of the Illinois division of the said railroad, to- 
gether with the franchises, equipments, and appurtenances thereof, as 
by the said mortgage, a copy of which is hereto attached, marked 
“ Exhibit G,” and made a part hereof, will more fully and at large 
appear. Your orators further show unto your honors that there- 
after, and on the 6th day of May, 1872, the said Chicago, Danville 
& Vincennes Railroad Company entered into certain articles of con- 
solidation with the Attica & Terre Haute Railroad Company under 
and by virtue of which the said two corporations became a consoli- 
dated corporation by the name and style of the Chicagu, Danville 
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& Vincennes Railroad Company, a copy of which articles of con- 
solidation is attached to the original bill in this cause as 

3D “ Exhibit E” thereof, and are hereby referred to and made 
a part of this amended bill. 

And your orators further allege that the said railroad company 
proceeded with the construction of its line of railroad in the States 
of Indiana and I[}linois, and have constructed and put in operation 
a large portion of the line thereof, and that the said line 1s now 
constructed and operated within the State of illinois; commences 
at Dalton, about twenty (20) miles south of the city of Chicago, and 
runs thence southerly to Danville, in Vermillion county, a Jistance 
of one hundred and eight (108) miles, with a branch from Bismarck, 
in Vermillion county, to the east line of the State of Illinois, a dis- 
tance of about seven (7) miles; in all,a distance within said State of 
about one hundred and fifteen (115) miles. 

Your orators further alleges that said railroad company runs its 
cars from near Dalton into the city of Chicago over the line of the 
Chicago & Southern railway, a distance of about twenty-one (21) 
miles; that it also uses a portion of the line of the Pittsburgh, Cin- 
cinnati & St. Louis railway within and near the city of Chicago, 
and within said city the said company uses and maintains side 
tracks and appurtenances of its own. hee 

Your orators further allege that within the State of In- 
36 diana the said company has constructed its line of rail- 
road from the State line between the States of Indiana 
and Illinois at a point where the Bismarck Branch of the Illinois 
Division intersects the line between ihe States of Indiana and 
[llinois to Snoddy’s Mills, a distance of eighteen (18) miles, 
between said points, and has constructed various branches to coal 
mines—in all, about five (5) miles—from Snoddy’s Mills to 
Montezuma, a distance of about eighteen (18) miles. Your orators 
are informed and believe, and charge tie fact to be, that the said com- 
pany has procured the right of way, and has finished about twenty 
(20) per cent. of the grading from Montezuma to Brazil coal-field, a 
distance of twenty-five (25) miles. Your orators are informed and 
believe, and therefore charge, that said company has procured the 
right of way and finished about eighty-five (85) per cent. of the 
grading and all of the bridging, and has laid about two miles of the 
track, the total length of line from the State line to the Brazil coal- 
fields being about sixty-one (61) miles; thatthe said portion of said 
road within the State of Indiana is known as the Indiana Division 
thereof, and the portion within the State of Illinois as the Illinois 
Division thereof. 
Your orators further allege that said railroad company has 
37 paid all of the coupons maturing upon said Illinois Division 
bonds and said Indiana Division bonds up to and including 
the coupons maturing on the first day of April, 1873, and that none 
of the coupons maturing since that time or any part thereof have 
ever been paid, but the said company,though often requested, has 
never paid the same, but so to do has made default. 
Your orators further show to your honors that after said railroad 
d—216 
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company had made default in the payment of the coupons of the 
said bonds maturing October Ist, 1873, and, to wit, on the 11th 
day ef November, 1873, the said railroad company issued a circular 
to its bondholders, in and by which it proposed that the holders of 
bonds should deposit with your orators, William R. Fosdick, as trus- 
tee, the coupons due October Ist, 1873; ‘April Ist, 1874; October Ist, 
1874, and April Ist, 1875, and receive in exchange therefor the con- 
vertible bonds of said railroad company, dated Jan. Ist, 1875, pay- 
able February Ist, 1893, bearing interest at seven (7) per cent. per 
annum, with coupons payable the Ist of February and August of 
each year, principal and interest in gold; said bonds to bear inter- 
est from February Ist, 1874, and to be received by the bondholders 
at seventy-five (75) per cent. of their par value; also scrip cer- 
35 tificates, bearing interest the same as the bonds, to be issued 
for fractional sums, and exchangeable for the convertible 
bonds, when presented, in suis of five hundred (500) or one thousand 
(1,000) dollars. The coupons thus deposited in trust were to be held 
by the trustee until October Ist, 1876, after which the coupons were 
to be canceled by the trustee and surrendered to the company, but 
in case of non-payment of any coupons becoming due up to October 
Ist, 1876, the coupons deposited with the trustee were to be sur- 
rendered to the original owners upon the return of the second-mort- 
gage bonds or scrip certificates which had been issued for them. 
Your orators further allege that in response to said proposition 
coupons to a considerable amount were delivered to said special 
trustee, and there were issued in lieu thereof forty-four (44) converti- 
ble bonds of one thousand (1,000) dollars each and twenty-eight (28) 
convertible bonds of twenty-five hundred (2,500) dollars each, and 
about thirty-five hundred (3,500) dollars of scrip certificates for frac- 
tional sums less than five hundred (500) dollars. 
Your orators further show to vour honors that thereafter and on 
or about the 20th of November, 1873, the said railroad company 
issued to its said bondholders another circular, which proposed 
ov the following scheme: That the bondholders should deposit 
the four coupons from October Ist, 1873, to April Ist, 1875, 
inclusive, with your orator, William R. Fosdick, as trustee, and should 
receive and exchange therefor certificates of indebtedness payable 
in five (Oo) years from February Ist, 1874, with interest, payable semi- 
annually on the first days of February and August of each year, 
principal and interest payable in gold, the coupons to be held by 
the trustee until after the maturity of the certificate of indebtedness, 
on the Ist of February, 1879, when they were to be canceled by 
said trustee and surrendered to the company; but in the case of the 
non-payment of the interest or the principal of the certificate at 
maturity or of the coupons on the first-mortgage bonds between 
October Ist, 1875, and February Ist, 1879, both inclusive, then the 
coupons were to be returned to the original owners, upon surrender 
of the certificates, with all their original rights to proceed against 
the company unimpaired. 
Your orators further allege that the holders of two million eight 
hundred and one thousand (2,801,000) dollars of the said four 
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thousand (4,000) bonds of one thousand (1,000) — each accepted 
one or the other of the two propositions hereinbefore set forth, 

and that under the last-mentioned proposition there were 
40) issued certificates of indebtedness amounting to three hun- 

dred and forty-seven thousand nine hundred (847,900) dol- 
lars, which said certificates were all of the same form; and your 
orators hereto attach a blank certificate, with coupons annexed, 
marked Exhibit “Hi,” and make it a part of this their amended bill. 

Your orator- further shows unto your honors that the convertible 
bonds mentioned in said first proposition were part of an issue of 
bonds of said company to the amount of one million of dollars 
($1,000,000), dated January Ist, 1878, due February Ist, 1893, with 
interest at seven (7) per cent. per annum, payable semi-annually, 
principal and interest payable in gold coin, which said bonds were 
secured by a certain deed of trust, dated the 16th day of December, 
1872, in and by which the said railroad company conveyed to James 
D. Fish and James W. Elwell, of the city of New York, as trustees, 
all of its line of railroad in each of the States of Illinois and Ind- 
ana, With all of the franchises, equipments, property, and appurte- 
nances thereof, a copy of which mortgage is hereto attached, marked 
Exhibit “1,” and made a part hereof. 

Your orators further aver that the said James D. Fish named as 

one of the trustees in the said convertible mortgage has de- 
4] clined to perform the duties of trustee under said mortgage, 

and has resigned the said office, and that the said defendant, 
James W. Elwell, whose appearance has heretofore been entered in 
this cause, is the sole remaining trustee under the said mortgage. 

And your orators allege that the said convertible mortgage is in 
all respects subject to the three mortgages hereinbefore mentioned 
and deseribed, to wit, the Illinois Division, dated Mareh 10th, 1869, 
which is a first lien upon all of the Illinois Division of the said rail- 
road; the Indiana Division mortgage, dated March 12, 1872, which 
is a lirst lien upon all the Indiana Division of said road, and the 
supplemental mortgage, dated April 24, 1872, which is a second lien 
upon the entire line of said railroad; and your orators aver that the 
said convertible mortgage is, as they are advised and believe, only a 
third lien upon said line of railroad in the States of Indiana and 
Illinois. 

Your orators further allege that they are informed and believe 
that only about One hundred and seventy thousand ($170,000) dol- 
lars of the said convertible bonds have been sold by the said rail- 
road company; that about seven hundred and eighty-five thou- 
sand ($755,000) dollars of said bonds have been hypothecated as col- 
lateral to certain of the floating indebtedness of said company, and 
that about forty-five thousand ($45,000) dollars of said bonds have 

not been issued at all. 
42 Your orators further show unto your honors that the said 
railroad company failed to pay all the coupons upon said cer- 
tificate of indebtedness due February 22d, 1872, and that said com- 
pany has not paid any of the coupons upon said certificates of in- 
debtedness Which fell due on the first day of August, LS7o. Your 
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orators further show to your honors that they are advised and be- 
lieve that the said railroad company have never paid any of the 
coupons upon any of the four million ($4,000,000) of bonds which 
were not funded as aforesaid and which matured on and subsequent 
to October Ist, 1873, and that all of said coupons, to wit, the coupons 
upon one million one hundred and ninety-nine thousand dollars 
($1,199,000) of said bonds have long since become due and remain 
wholly unpaid and unsatisfied, and that the owners thereof have 
never in any way consented to the said default. Your orators 
further aver that they are informed and believe and therefore charge 
the fact to be that the said railroad company are wholly unable to 
pay any of said overdue coupons upon the said four thousand (4,000) 
bonds on the said averdue coupons upon said certificates of indebted- 
ness or said the coupons — said convertible bonds which were de- 
livered to coupon-holders in lieu of the coupons falling due October 

1, 1875, April 1, 1874, October 1, 1874, and April Ist, 1875; 
43 but that said company is insolvent and has a floating 1n- 

debtedness of about the sum of eight hundred and fifty thou- 
sand dollars, which it is wholly unable to pay, a large portion of 
which floating indebtedness is secured by the hypotheeation of the 
convertible bonds hereinbefore mentioned as collateral thereto, and 
a portion of which has been prosecuted to judgment and execution. 

And vour orators further show to your honors that heretofore and 
on or about the 12th day of January, A. D. 1875, the said railroad 
company made a further issue of curreney bonds to the amount of 
one million ($1,000,000) dollars, due January 12, 1877,and to secure 
the same executed and delivered to the defendant, R. Biddle Rob- 
erts, who is a citizen of the State of Lilinois and a resident of the 
city of Chicago, in said State, a certain instrument in writing, com- 
monly called a chattel mortgage, a copy of which, marked “ Exhibit 
KX,” is hereto attached and made a part of this bill, which said in- 
strument purporting to convey, assign, and mortgage to the said 
Roberts divers engines, cars, tools, and machinery, more specifically 
described and specified in said instrument, and which, as your 
orators are informed and believe, covers the whole or the greater 
part of all the equipment which belongs to and is used on the said 

line of railroad, and your orators allege that the said instru- 
44 ment was not executed, acknowledged, and filed for record as 

provided by law, and that the same is, as they are advised 
and believe, null and void. 

And your orators further allege that if the said instrument had 
been so executed, acknowledged, and recorded as to become a valid 
and binding chattel mortgage upon the property therein described 
the same would have been in all respects subject to each of the three 
mortgages hereinbefore described and dated March 10, 1869, Mareh 
12, 1872, and April 24, 1872, and that the same is in fact 1m all re- 
spects subject to the said three mortgages so given to your orators 
as aforesaid. Your orators further show to your honors that they 
are Informed and believe that none of the said chattel mortgage 
bonds have ever been sold by said company, but that the same to 
the amount of nine hundred and thirty-six thousand ($936,000) doi- 
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lars have been put in the hands of various holders of the floating 
indebtedness of said company as collateral thereto, and that said 
bonds to the amount of sixty-four thousand (64,000) dollars have 
never been issued at all. Your orators further allege that by rea- 
son of the insolveney of said company it will be utterly impossible 
for the said company to fulfill the terms and conditions of the cer- 

tificate of indebtedness hereinbefore deseribed and issued by 
45 the president of said company or to pay the coupons attached 

thereto, and that by reason thereof and in consequence of the 
default of said company in payment of the coupons attached to said 
certificate of indebtedness the owners of the unpaid coupons of the 
said four millions (4,000,000) of bonds are entitled to rescind the 
said funding arrangement and to demand and enforce payment of 
the said coupons so funded as aforesaid ; and your orators further 
allege that by reason of the default of said company in the payment 
of the coupons due October 1, 1875, and subsequent thereto, which 
have never been funded, the principal of all of the said bonds has 
by the terms and conditions of the mortgage securing the same be- 
come due and payable, and all of the said Illinois Division bonds 
and of the said Indiana Division bonds were by the terms and con- 
ditions of the mortgage securing the same and in consequence of 
the defaults aforesaid due and payable pridr to the commencement 
of this suit. Your orators further allege that of the said Illinois 
Division bonds six hundred and ninety-eight thousand dollars thereof 
have never been funded by the holders thereof, and the holders thereof 
have never in any way consented to the conditions of the default in 
the payment of interest thereon. Your orators allege that they have 

never been requested by the holders of a majority of said [lli- 
4b nois Division and also by the holders of a large number of the 

said Indiana bonds to proceed to collect the principal and 
interest of said bonds by foreclosure and-sale of all of the railroad, 
franchises, property, and appurtenances of said company within 
the State of Illinois. Your orators further allege that said Indiana 
Division is wholly insufficient to secure the payment of the said in- 
diana bonds in full, and that said Illinois Division of said road is 
more than sufficient to secure the payment of said Illinois Division 
bonds in full, but is not sufficient security for the payment in full 
of the whole of the Indiana Division bonds after the said Illinois 
Division bonds have been first paid out of the proceeds thereof. -In- 
asmuech, therefore, as your orators have suffered loss and damage 1 
the premises and are remediless except in equity, where matters of 
this kind are properly cognizable and relievable, they pray that the 
said Chicago, Danville & Vincennes Railroad Company and the said 
James \W. Klwell, whose appearance have already been entered in 
this cause as parties defendant thereto, may be required to answer 
this your orators’ amended bill, but without oath, which is hereby 
expressly waived, and that the said R. Biddle Roberts may be made 

party defendant hereto and summoned to answer this your 
47 orators’ bill, but without oath, which is hereby express!y waived, 

and that the recelver heretofore appointed uUpot the prayer ot 
the orignal bill in this cause may still hold the said railroad, its 
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equipment and appurtenances, and operate the same under the order 
and direction of this honorable court, and that an account be taken 
of the amount due by the said railroad company upon the said I[lh- 
nois Division bonds and upon the said Indiana Division bonds sepa- 
rately, and that the said railroad company be ordered to pay the 
amount so found due upon said bonds severally within a short time, 
to be limited by this honorable court, and that upon default thereof 
the said Illinois Division of the said railroad, together with all of 
the franchises, equipments, and appurtenances thereof, may be sold 
bv the master in chancery of this court for the payment, first, of 
the said twenty-five hundred (2,500) Illinois Division bonds, and, 
secondly, of the fifteen hundred (1,500) Indiana Division bonds, 
which are the first and second liens upon the said Ilinois Division 
of said railroad, its equipments, franchises, and property, as herein- 
before set forth, or for such other and further relief as to your honors 
shall seem meet and to equity shall appertain. 

WILLIAM R. FOSDICK anp 

JAMES D. FISH, Trustees, 

By GEO. C. CAMPELL, Their Solicitor.- 


LAWRENCE, CAMPBELL & LAWRENCE, Of Counsel. 


48 EXHIBIT “A.” 
Form of Bond. 
Unrrep States oF AMERICA, State of Lllinois 
No. -—. $1,000. 


Chicago, Danville and Vincennes Railroad Company first-mort- 
gage seven per cent. sinking-fund bond; principal and interest 
payable in gold. 


Know all men by these presents that the Chicago, Danville and 
Vineennes Railroad Company, a corporation existing under the laws 
of the State of [linois, for value received, acknowledges itself in- 
debted to Joseph E. Young in the sum of one thousand dollars in 
United States gold coin at par, which it promises to pay in the city 
of New York to him or bearer on the first day of April, in the year 
one thousand nine hundred and nine, with interest at the rate of 
seven per centum per annum, in gold coin as aforesaid, payable 
semi-annually on the first days of April and October in each year, 
on the delivery of the annexed interest warrants, in the city of New 
York, at such place as may be designated by said company by ad- 
vertisement published in said city. This bond, with others of like 
tenor and date, amounting in the aggregate to a sum not exceeding 
two millions and five hundred thousand dollars, is secured by a 
mortgage on the railroad, franchises, income, equipments, and prop- 
erty of said company, duly made and delivered to trustees, whose 
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names are signed te the certificate of authentication of this 
49 bond, for the benefit of the holder hereof, dated the tenth day 
of March, one thousand eight hundred and sixty-nine, and 
duly recorded. 

This bond is entitled to all the benefit to be derived from a sink- 
ing fund, to be annually created aud invested as provided for in the 
deed of trust or mortgage above referred to; and it is agreed be- 
tween said company and the holder of this bond that no recourse 
shall be had for its payment to the individual lability of any stock- 
holder of said company, and that in case of any default in the pay- 
ment hereof the said company hereby waives the benefit of any 
extension, stay, or appraisement laws now existing or that may 
hereafter exist. 

This bond shall pass by delivery or by transfer on the books of 
the company in the city of New York. After a registration of own- 
ership certified hereon by the transfer agent of the company no 
transfer, except on the books of the company, shall be valid unless 
the last transfer be made to bearer by the transfer agent of the com- 
pany, which shall restore transferability by delivery, bet this bond 
shall continue subject to successive registration and transfers to 
bearer as aforesaid, at the option of each holder. 

This bond shall not be valid or obligator$ tntil it shall have been 
authenticated by a certificate endorsed hereon and duly signed by 

the trustees under the mortgage aforesaid. 
oO In witness whereof the said company have caused the fore- 
going to be attested in its behalf by its president and secretary, 
and its corporate seal to be affixed hereto, und the interest warrants 
hereto annexed to be signed by its secretary, at the city of Chicago, 
in the State of Illinois, this tenth day of March, eighteen hundred 
and sixty-nine. 


; President. 
, Secrelary. 


( Coupon.) 


$35. The Chicago, Danville and Vincennes Railroad Company 
will pay the bearer, at its agency in the city of New York, thirty- 
five dollars in coin on the first day of , A. D. ——, for semi- 
annual interest on its first-mortgage bond No. —. 
— ——, Secretary. 


(Endorsement :) No. —. Chicago, Danville and Vincennes Rail- 
road Company seven per cent. sinking-fund bond. $1,000. Prin- 
cipal and interest payable in United States gold coin at par. Prin- 
cipal payable April Ist, 1909 : interest payab le April Ist and Octo- 
ber Ist, in New York. 


( Truste es ( ert ificate.) 


We certify that this bond is one of a series, amounting to $2,500,- 
000, described in and secured by the deed of trust or mortgage men- 
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tioned herein, bearing date March 10th, 1869, which is recorded 
according to law. 


Truste oe ® 


) 
51 Exuipir “ B.” 
horm of Mortgage. 


This indenture, made this tenth day of March, in the year one thou- 
sand eight hundred and sixty-nine, between the Chicago, Danville 


and Vincennes Railroad Company, a corporation of the State of 


Illinois, party of the first part, and William R. Fosdick and James 
D. Fish, of the city and State of New York, trustees upon certain 
trusts hereinafter specified and provided, the party of the second 
part. 


Whereas the Chicago, Danville and Vincennes Railroad Company, 
a corporation of the State of Illinois, under and in pursuance of the 
provisions of the act incorporating the same, has commenced to con- 
struct and put in operation a railroad from Chicago, in Cook county, 
Illinois, southerly through the counties of Cook, Will, Kankakee, 
Iroquois, and Vermillion to the city of Danville, and then south- 
easterly to a point on the State line of Indiana, joining and connect- 
ing at said point with the Evansville, Terre Haute and Chicago rail- 
road, and is now engaged in constructing the same, and for the pur- 
pose aforesaid needs, and has resolved to purchase and transport, 
iron rails, chairs, spikes, and other iron and materials necessary 
therefor, and engines, cars, and other rolling stock and machinery 
to be used thereon, and to borrow a portion of the money necessary 

to make such purchases and to pay for such transportation 
52 aud the construction, completion, and equipment of said 

road; and whereas at a meeting of the board of directors of 
the said Chicago, Danville and Vincennes Railroad Company, the 
party of the first part, held, pursuant to law, on the second day of 
February, in the year 1869, the said board of directors resolved and 
enacted an order and resolutions as follows, to wit: 

Resolved, ‘That to aid in providing the means required for the 
construction and equipment of this company’s road an issue of 
bonds shall be made by the company amounting totwo million and 
five hundred thousand dollars, each bond to be for the sum of $1,000, 
and to bear seven per cent. per annum interest, pavable semi-annually 
on the first days of April and October in each year, and the prin- 
cipal to be payable on the first day of April, 1909, and both prin- 
cipal and interest to be payable in United States gold coin at par in 
the city of New York, and each bond to contain an express waiver of 
all recourse by the holder of the same to any individual liability of 
the stockholders of this company; that said bonds shall be dated 
as made on the tenth day of Mareh, A. D. 1869. In ease default be 
made in the payment of any half year’s interest on any of said 
bonds, and the warrant for said interest shall have been presented 
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and its payment demanded, and such default shall have continued 
for six months after such demand without the consent of the 
53 holder of said coupon or bond, then and thereupon the prin- 
cipal of all such bonds shall become immediately due and 
payable; that a warrant for each semi-annual payment of interest 
shall be made and authenticated for and on behalf of this company 
by the secretary of this company and annexed to each bond ; that 
said bonds shall be prepared by the president of the company and 
signed by him for and on behalf of this company and attested by 
the secretary, and shall have annexed to them a certificate of au- 
thentication of the trustee or trustees under the mortgage made to 
secure them, and shall not be issued or or obligatory without such 
certificate; that from and after the first day of Aprii, A. D. 1873, 
and until the maturity of said bonds there shall be annually created, 
paid, and deposited with a sinking-fund commissioner or commis- 
sioners to be appointed by the board of directors, and to hold oftice 
at the pleasure of the board, a sinking fund to aid in the final re- 
demption of said bonds of an amount of money derived from the 
net earnings of said road and property equal to one-half of one per 
cent. on the whole amount of said issue of bonds at the time of any 
such payment outstanding. Said fund and allinvestments and ae- 
counts thereof and its management shall always be under the 
control of this board, and shall be from time to time continually 
invested by the commissioner or commissioners In the purchase of 
said bonds or bonds of the Government of the United States 
54 or of the State of Illinois, and the interest on all such invest- 
ments as collected shall be added to and continually com- 
pounded with said fund, and the same shall be used and appropri- 
ated solely to redeem and eventually pay off said issue of bonds 
hereby provided to be made. No bond of said issue purchased by 
said fund shall thereby be canceled, but shall, with its coupons, be 
stamped as owned by said sinking fund, and it, or its amount if de- 
stroyed, shall remain a liability against the company, and the in- 
terest shall be paid to the said sinking fund the same as paid on 
other bonds, and shall be added tu said fund until the whole of said 
issue of bonds shall have been absorbed or otherwise paid off, when 
the whole issue shall be canceled. Any bonds of said issue which 
may be in said sinking fund at any time may be destroyed by order 
of the board of directors of said company; but In such case the 
semi-annually accruing interest on the amount so destroyed must 
thereafter be paid to said sinking fund. The bonds and securities 
belonging to the sinking fund shall be kept in the office of the sink- 
ing-fund commissioner or commissioners, which shall be at or near 
the principal office of said railroad company ; that for the purpose 
of securing the final payment of said issue of $2,000,000 of bonds, 
with all interest to accrue thereon, this company will make 
DD and deliver to William R. Fosdick and James D. Fish, as 
trustees, a mortgage and deed of trust, conveying to said per- 
sons, as trustees, for the benefit of ev-ry holder of such bonds or 
any of them,all the road of this company extending from Chicago, in 
Cook county, Illinois, southerly through the counties of Cook, Will, 
L—216 
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Kankakee, Iroquois, and Vermillion to the city of Danville, and 
thence southeasterly to a point on the State line of Indiana where 
it will join and connect with the Evansville, ‘Terre Haute, and Chi- 
cago railroad, with all the property, rights, and franchises of this 
company of ev-ry kind and description whatever pertinent to said 
road between said terminal points, and all the income to be had and 
derived from operating the same, in trust to secure the final pay- 
ment of said bonds, as aforesaid, with all the rmghts, covenants, 
powers, and authority,in case default be made by this company in 
such payment as in said deed of trust shall be specified, to foreclose 
said mortgage and to sell the property so mortgaged, or to take pos- 
sission of and operate the same and receive the income thereof, but 
not in any case before default to disturb or interfere with this com- 
pany in the possession, control, and management thereof, or from 
recelVing the incomes thereof or from selling or exchanging any 
of the personal property or machinery or equipments there- 

of, or any of the lands or real estate not necessary 
OG for the use and operation of the railroad, as to all ‘of which 

as will be in said mortgage and deed of trust specifically 
stated, agreed upon, and set forth; that the president of this com- 
pany is hereby authorized and fully empowered to make and sign 
and execute and seal with the corporate seal of this company the 
said mortgage and deed of trust and to acknowledge the same for 


and on behalf of this company for record, and on the acceptance of 


said trust and signing the said deed by the said trustees to cause 
the same to be recorded according to law, and thereupon to make, 
sign, execute, and prepare said $2,500,000 of bonds for issue and 
sale as shall be hereafter ordered by this boara. 

And whereas the said Chicago, Danville and Vincennes Railroad 
Company, party of the first part, hath, in accordance with the pro- 
visions of said order and resolutions, made and executed bonds to 


the amount of two millions and five hundred thousand dollars of 


the form, denomination, and character prescribed by said order and 
resulutions and hold- the same to be authenticated, issued, used, and 
disposed of for the purposes in said order and resolutions stated : 
Now, therefore, in further pursuance of said order and resolution- 
and to the end and purpose of securing and assuring the punctual 
payment of said two millions and five hundred thousand 
ay dollars of bonds and ev-ry part thereof which may be issued 
to the persons who may become the holders of the same or 
anv of them, this indenture witnesseth that the said Chicago, Dan- 
ville and Vincennes Railroad Company, a party of the first part, in 
consideration of all and singular the premises and for the further 
consideration of one dollar to them in hand paid by the said party 
of the second part, trustees aforesaid, at and before the ensealing 
hereof, the payment of which is hereby acknowledged, doth hereby 
grant, bargain, sell, enfeoff, release, assiyn, and convey unto the said 
William hk. Fosdick and James D. Fish, trustees as aferesaid, party 
of the second part, and to their successors and assigns, all and singu- 
lar the entire railroad of the party of the first part lying, being, and 
extending from its terminus in the city of Chicago, in Cook county, 


- 
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Illinois, southerly through the counties of Cook, Will, Kankakee, 
lroquols, and Vermillion, to the eity of Danville, and thence south- 
easterly to a point on the State line of Indiana, joining and con- 
necting at said point with the Evansville, Terre Haute and Chicago 
railroad, being in length about one hundred and forty miles, with 
all its franchises, equipments, property, tolls, issues,and profits,and all 
its lands, tenements, buildings, fixtures, machinery, goods, and chat- 
tels connected with or used in the using or operating of said railroad 

or appurtenant thereto, and all its rails, ties, fuel, fencing, 
58 and erections, and all its rights of way and easements, and 

all cars, engines, and tools, and all rents, reservations, and 
reversions of ev-ry nature and kind whatever, including all the 
property between said terminal points whieh said party of the first 
part now has or owns and possesses or may hereafter acquire, either 
in law or equity, of ev-ry kind whatever pertinent thereto; pro- 
vided, however, that this grant and conveyance aforesaid shall not 
include nor operate to transfer any lands, goods, chattels, property, 
machinery, equipment, or other matters which said company now 
Owns or may hereafter acquire that need not be used for any purpose 
incident to the management or operation of said railway or the re- 
pair thereof or in the business of said railway company, nor any 
franchises, power, or corporate right to build that portion of the line 
of railroad which, by its charter, it is authorized to locate and con- 
struct and not embraced within the terminal points hereinbefore 
described, but all which last-mentioned franchises and nght of way 
shall be wholly excepted and exempt from these presents and the 
yrant and conveyance herein specified, nor shall these presents in 
any way prohibit the party of the first part from selling and convey- 
ing or otherwise disposing of the same and all the proceeds thereof, 
nor from’ receiving, using, and applying any money or personal 

property of said company to the repairs of said road or its ap- 
oo purtenances or to its current expenses or to the purchase of 

necessary machinery or the renewal thereof; and the board 
of directors of said company may likewise distribute and pay any 
net annual incomes and profits to stock holders, after pay Ing the in- 
terest on the said bonds and providing for any sinking fund re- 
quired to be created and kept; to have and to hold the said railway 
property, premises, interest, rights, and appurtenances mentioned as 
aforesaid and hereby conveyed or intended so to be by this convey- 
ance unto the said party of the second part as such trustees as afore- 
suid, and to their successors In sald trust or assigns, to and for the 
only use. benefit. and behoof of the said trustees and their cestui ue 
trust, their successors and assigns, forever, but in special trust and 
confidence, and upon the conditions following—that is to say: Ist. 
That this conveyance is for and shall be by the said party of the 
second part, their successors and assigns, held, used, and owned 
solely for the benefit and protection and security of the persons anc 
corporations who shall hold and own the bonds about to be tssued 
as aforesaid by the party of the first part, and for enforcing 
the stipulations of said company as to said issue of bonds 
and the disposal thereof, and securing the same, and the final 
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payment thereof in their true intent and meaning, whether 
contained in said bonds or the interest warrants attached to 

them or in this deed. 2d. That for the better assuring 
60 and confirming the title and powers of the said party of the 

second part, their successors and assigns, in the said premises 
and property hereby conveyed and in and to any premises and 
property or rights hereafter accruing or to be acquired by said party 
of the first part appurtenant to said railroad which is intended to 
pass or be passed by this conveyance the said party of the first 
part, their successors and assigns, will and shall, as often as may be 
lawfully required by the party of the second part or their successors 
or assigns holding the above-granted trust, do such acts and make 
such other and further conveyances and assurances in law as such 
party of the second part shall, by counsel learned in the law, be 
advised are necessary for the better carrying out of the object of the 
parties to this mortgage or deed of trust. 3d. That if the said party 
of the first part, their successors or assigns, shall well and truly pay 
to the holders of said two millions and five hundred thousand dol- 
lars of bonds so to be issued and hereby secured the respective sums 
of money and interest due and accruing on said bonds on the days 
and times therein mentioned and according to the tenor and effect 
of said bonds, then and thenceforth this indenture and all the estate 
hereby granted shall become and be utterly void and of no further 
effect, and the same shall be by such payment wholly annulled and 

satisfied without any further receipt or entry of satisfaction 
61 of record whatever, but shall be, ‘if required, entered and cer- 

tified on any record of the same as so satisfied by the party 
of the second part or their successors. 4th. That until default shall 
have been made by the party of the first part in the payment of 
principal or interest of the said bonds or some of them, or until de- 
fault shall have been made in respect to something herein required 
to be done by the said party of the first part, the said party of the 
first part shall be suffered and permitted to possess, use, occupy, 
manage, and operate the said railroad property and franchises and 
appurtenances, and to renew, replace, and repair the same and ev-ry 
part thereof, and take and receive and use the tolls, rents, issues, 1n- 
comes, and profits thereof and dispose of the same in any manner 
not Inconsistent with this instrument. 45th. In ease default shall 
be made in the payment of any interest on any of the aforesaid 
bonds issued or to be issued according to the tenor of the coupons 
thereto annexed or,of the provisions hereof, or in case default shall 
be made in the payment of the principal of said bonds or any of 
them when the same shall become due without the consent of the 
holder of such bends on which such default shall oeeur, the said 
party of the first part hereby covenant- and agrees to and with the 
party of the second part and their successors and assigns that within 

six months after such default shall have oceurred, the same 
62 default still continuing, the said party of the first part, on de- 

mand of the said trustee or trustees for the time being. shall 
and will surrender to him or them or to their agent the actual pos- 
session of the herein granted and demised railroad and premises, 
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together with all the books, records, papers, accounts, and money of 
said company and all management and control thereof, and that all 
the expenses of taking, holding, managing, and operating said prop- 
erty, if possession be so taken, shall be paid from the incomes and 
profits thereof, and if said property shall, after such taking posses- 
session thereof, be sold, then from the sale thereof, or such expenses 
may be paid from the sale of any personal property, as the said 
trustees may deem proper; and that said party of the second part 
and their successors, having taking such possession, may manage, 
operate, and control said road and property and all of its affairs and 
appoint all needful agents and employees for that purpose and pay 
the same.and receive all the incomes, issues, and profits thereof and 
apply the same to the payment of the said interest so in default ac- 
cording to the true intent and tenor of the said bonds and the coupons 
annexed and to the terms of this deed until such default shall have 
been satisfied, if such incomes and profits will satisfy the same, first 
paying all expenses of such possession and management and 
65 all taxes, assessments, and charges on said property and a 
just compensation for their own services as such trustees. 
But in any and all cases of such taking of possession by said party 
of the second part and paying up any sucl: default and the expenses 
aforesaid the said party of the second part shall immediately there- 
after redeliver the said railway and premises, books, records, and 
money and accounts into the posse ssion of the party of the first part: 
Provided, that no such demand for such possession shall be made by 
said trustee or trustees until they shall have been required by the 
holders of at least the one-half of all of the said issue of bonds which 
shall then be unpaid and outstanding to make such demand and 
to take such possession of said road and property. 
6th. That in case default shall be made as aforesaid and shall 
continue as aforesaid it shall be lawful for the party of the second 
part or their successors fn said trust, after entry as aforesaid or other 
entry or without entry, personally, or by agent or attorney, to sell 
and dispose of to the highest bidder all and singular the premises 
hereby conveyed or intended so to be as an entirety at public aue- 
tion in the city of Chicago, State of Illinois, at such time as said 
party of the second part may appoint, first having demanded of 
the party of the first part full payment of all money then 
64 in default, and also first having given sixty days’ notice 
of such time and place of sale and a full deseription of the 
property so to be sold, by advertisement thereof in two newspapers, 
one published in Chicago, in the State of Illinois, and one published in 
the city of New York, and to adjourn said sale from time to time, in 
their discretion; and, if adjourned, to make such sale in manner 
aforesaid, without further notice, at the time and place to which it 
mav be so adjourned, and upon such sale, and receiving the pur- 
chase-money therefor, to convey the same by good and suflicient 
conveyances to the purchaser or purchasers, and such sale and con- 
veyance so-made shall convey all the right, title, estate, interest, 
and property of the said party of the first part of, in, and to the said 
road, premises, franchises, and property to the said purchaser In fee- 
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simple forever, and shall be a perpetual bar both in law and equity 
against the said party of the first part and their successors and 
assions, and against all and ev-ry person claiming or to claim the 
said premises or any part thereof under them forever. After deduct- 
ing from the proceeds of such sale the expenses of the sale and con- 
veyance and all advances or liabilities which may have been made 
or incurred by the party of thesecond part in operating and controlling 
and maintaining the said railroad and property and in man- 
65 aging its business and affairs while in possession, and all 
payments for taxes, charges, and assessments on said premises 
or any part thereof, as well as reasonable compensation for their 
own services, to apply the proceeds of such sale to the payment of the 
interest of said two millions and five hundred thousand dollars of 
bonds or so many of them as shall have been issued by said 
party of the first part and be then outstanding, pro rata, until all 
such interest shall be paid, and afterwards to apply the remainder 
to the pavment of the principal of said bonds, pro rata, until such 
principal shall be paid, and if any suplus remain after paying all 
of said matters to pay such surplus to the party of the first part; 
and such payments shall be so made on said bonds, whether the 
sameshallhave becomedue or not atthe timeof such sale: Provided, 
that said trustee or trustees may, in their discretion, sell the said 
premises as an entirety, and on doing so shall make legal distribu- 
tion of the proceeds of such sale accordingly. [t is herevy declared 
that the receipt of said trustee or trustees making any such sale to 
the purchaser of the premises for the purchas--money shall be a full 
and sufficient discharge of such purchaser therefor, and that said 
purchaser shall not, after payment of said purcl.ase-money 
GG and obtaining such receipt therefor, be hable or in any way 
bound tg see said purchase-money applied to this trust or 
otherwise, or In any manner answerable for its loss or misapplication 
or obliged to inguire into the authority for making such sale. 

ith. At any sale of the property aforesaid Or any part thereof, 
made by virtue of these presents or by judicial authority, the said 
trustee or trustees may bid fur and purchase or cause to be pur- 
ehased the property so sold or any part of it in behalf of the holders 
of said bonds secured by this deed then outstanding at a reasonable 
price, if only a part be sold, but if the wliole property be sold ata 
price not exceeding the whole amount of said bonds and interest 
then outstanding. 

Sth. If default be made by the party of the first part inthe payment 
of any half-year’s interest on any of said bonds, and the warrants 
or coupon for such interest shall have been presented and its pay- 
ment demanded, and such default shall have continued six months 
after such demand without the consent of the holder of sueh coupon 
or bond, then and thereupon the principal of all of the said bonds 
hereby secured shall be and become immediately due and payable, 
anything in such bonds to the contrary notwithstanding ; and the 

said party of the second part may so declare the same and 
G7 notify the party of the first party thereof, and upon the written 
request of the holders of a majority of the said bonds then 
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outstanding shall proceed to coilect both principal and interest of 
all such bonds outst: anding by foreclosure and sale of said property 
or otherwise, as herein provided. 
9th. It is hereby mutually agreed by the parties hereto that the 
trustees shall be responsible only for gross negligence and willful 
default, and that they shall not be bound to do any act touching 
the execution of the trust, except at thelr own option, which may 
involve them in personal expense or liability, unless first dul) 
and satisfactorily indemnified ageinst the same by one or more of 
sald bondholders. In case of the deat h, resignation, or Inability toact 
of any trustee the board of directors may appoint a successor, and 
failing to so appoint any court of competent jurisdiction may ap- 
point a trustee to fill such vacancy on the application of the holders 
of the one-sixth part of the bonds hereby intended to be secured 
then outs standing ; and such appointment by the board or by 
such court shall invest the trustee so appointed with all the 
interest, estate, power, and authority in the premises anc sub- 
ject fv him or them to the same obligations hereby given and 
granted to the party of the second part herein ; and the said 
OS party of the first part hereby further covenants aud agrees 
with the party of the second part and their successors 
and with the holders of each and all of the said issue of two 
mnillions and five hundred thousand dollars of bonds which may be 
issued that the said party of the first part will create and mukea 
sinking fund for the redemption of such bonds and each of them by 
setting aside and depositing with a sinking-fund commissioner or 
commissioners, to be appointed by the party of the first part for 
that purpose, from and after the first day of April, in the year 1873, 
and annually thereafter until the maturity of said bonds, from the 
net earnings of the said road and property, after the payment of all 
the interest on said bonds, an amount ef money equal to the one- 
half of one per cent. of the principal amount of all such bonds 
hereby secured which shall then be outstanding. Such sinking- 
fund moneys shall from time to time, under the orders of the party 
of the first part, be invested in the purchas- of the bonds so issued 
or in bonds of the Government of the United States or of the State 
of Illinois, and the money accruing on any and all of such invest- 
ments for interest, as fast as the same shall be received, shall be 
added to and paid into the sinking fund and compounded therein 
continually and reinvested in a like manner with the other 
GJ money of said fund, and the same shall be used solely to re- 
deem and eventually pay off said bonds herein and hereby 
secured ; that the board of directors of said railway company, party 
of the first part, shall have entire control over the management of 
said sinking fund and every person in charge of or connected with 
the same, and shall from time to time direct in what bonds or secu- 
rities it shall be invested and at what prices or rates and how it shall 
be kept and the manner of keeping the accounts thereof, and shall 
require ample security to be given to them by any person In 
chi urge of its moneys or its securities or bonds for its safe keeping. 
Every bond of the ‘said issue which may be purchased and held by 
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said sinking fund shall remain in full force until the whole of such 
issue shall have matured or shall have been absorbed or otherwise 
redeemed by said party of the first part, or until canceled, as herein- 
after provided, and the interest on such bonds held by said sinking 
fund shall be paid by said railroad company regularly, as the in- 
terest on its other similar bonds is paid, and such bonds so in the 
sinking fund shall, as to the annual amount of money to be paid 

from net earnings into said fund, be regarded as outstanding. 
70 At the annual meeting of the stockholders in the year 

1874, and at each annual meeting thereafter, all bonds of 
said issue and the coupons thereon then being in the sinking fund 
purchased by said fund as aforesaid shall be withdrawn from said 
fund and canceled, and so certified by the commissioner and treas- 
urer of the company, and the signatures thereto mutilated; and In 
place thereof the treasurer of the company shall give to the commis- 
sioner a receipt therefor, specifying the same and such cancellation, 
which receipt shall be filed in the office of said fund and shall semi- 
annually draw and entitle said sinking fund to the same amount of 
interest as the bonds so canceled would have done and for the same 
purposes. It is understood and agreed by and between the parties 
hereto that no individual liability shall attach to any stockholders 
of the party of the first part in behalf of the holders of any bonds 
secured by this mortgage or deed of trust, and that the holders of 
sald bonds rely solely on the property, rights, and franchises of the 
party of the first part, covered by this mortgage, and the stipulations 

and covenants of the said party of the first part herein con- 
i] tained for the payment of the principal and interest of the 

bonds so held by them. In witness whereof the said Chi- 
cago, Danville and Vincennes Railroad Company, the party of the 
first part, has caused these presents to be executed and signed by 
the president of their company and attested by their secretary in 
their behalf and for the said company, and has caused the corporate 
seal of the company to be hereto affixed the day and year first above 
written, and the parties of the second part have hereunto set their 
hands and affixed their seals the same day aud vear aforesaid. 

CHICAGO, DANVILLE AND VINCENNES 
RATLROAD COMPANY, 
[ SEAL. | By W. D. JUDSON, President. 
I. Kk. JONES, Secretary. 
Executed in presence of— 
GEORGE P. ANDREWS. 
JOHN GARDNER. 


WM. R. FOSDICK, [ SEAL. | 
JAMES D. FISH, 7rustees. [| SEAL. | 
STATE OF NEW YORK, 


( ity and County Of Ne w ork. ) 


Before me, the undersigned, a notary public of the State of New 
York, in the city of New York, duly commissioned and qualified, 


i 
-< 
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personally came this day William D. Judson, known to me to be 
the president of the Chicago, Danville and Vincennes Rail- 
72 road Company, the party of the first part in the above deed 
of trust, and who executed the same on behalf of said com- 
pany, and acknowledged that the said railroad company and _ he, as 
the president of said company and in its behalf, did sign, seal, and 
deliver the said indenture and deed of trust as and for its own act 
and deed and for the uses and purposes therein mentioned; also 
personally appeared before me at the same time the above-named 
William R. Fosdick and James D. Fish, trustees, and the party of 
the second part in the foregoing mortgage and deed of trust, and 
both personally known to me as the persons who signed the same 
as such, and each acknowledged that he did did sign, seal, and exe- 
cute the same for the uses and purposes therein mentioned. 
In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this thirtieth day of March, anno Domini 1869. 
[ NOTARIAL SEAL. | GEORGE P. ANDREWS, 
Notary Public, New York City and County. 


73 ExHIbBiIt C. ~’ 
Articles of Consolidation between the Chicago, Danville and Vincennes 
Railroad Company and the Rossvilleand Indiana Railroad Company. 


Articles of consolidation made, agreed upon, and concluded this 
fourth day of March, A. D. 1872, between the Chicago, Danville 
and Vincennes Railroad Company and the Rossville and Indiana 
Railroad Company, corporations duly incorporated and inst! ituted 
as such by v irtue of the laws of the State of Illinois. 


Whereas the roadsof the said companies intersect each other in the 
town of Ross, in the county of Vermillion, at a pointon the said Chi- 
cago, Danville and Vincennes railroad distant about six miles south- 
easterly from the village of Rossville, in said county, and form a con- 
tinuous line from said point of intersection to the boundary line of 
the State of Indiana; and whereas said companies, under their re- 
spective charters and the laws of the State of Illinois, are authorized 
to consolidate their stock and property with each other: Now, 
therefore, it is hereby mutually agreed : 

First. That from and after the date liereof the stock and property 
of the said Rossville and Indiana Railroad Company be, and the 
same is hereby, consolidated with the stock and property of the 

said Chicago, Danville and Vincennes Railroad Com- 
74&75 pany, and that henceforth the said companies shall con- 
stitute but one corporation in the law. 

Second. It is mutually agreed that the name of the said consol- 
idated company shall be the Chic ago, Danville and Vincennes Rail- 
road Company, by which name it shall act and be deseribed and 
known, and shall be clothed with all the franchises, power, and priv- 
ileges conferred upon it by the original charters of said consolidating 

o—2i6 
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companies by the acts of the Legislature of the State of Ilinois, au- 
thorizing consolidations in this and like cases, and by other laws 
of the State of Illinois relating to or affecting it. 

Third. It is further mutually agreed that the stock in the respect- 
ive companies shall be deemed and taken to be of equal value; and 
for every share in the Chicago, Danville and Vincennes Railroad 
Company the said consolidated company shall issue to the holders 
thereof one share in the new or consolidated company, and for every 
share in the Rossville and Indiana Railroad Company the said con- 
solidated’ company shall in like manner issue to the holder thereof 
one share of stock In the new company. 

Fourth. As a consequence of said consolidation it is hereby mu- 
tually understood and agreed that the consolidated company be- 

comes liable for and assumes all the contracts and liabilities 
76 and is to fulfill, perfect, and discharge all the duties and obli- 
gations of each of the consolidated companies. 

In witness whereof the parties hereto have caused these presents 
to be subscribed by their respective presidents and secretaries and 
their respective seals to be hereto affixed the day and year first 
above written. 

CHICAGO, DANVILLE & VINCENNES 
RAILROAD COMPANY, 
By W. D. JUDSON, President. 
J. S. CAMPBELL, Secretary. 
[Chicago, Danville & Vincennes Railroad Company Seal. ] 
ROSSVILLE & INDIANA RAILROAD 
COMPANY, 
By J. E. YOUNG, President. 
Ek. H. JACQUELIN, Secretary. 
[ Rossville & Indiana Railroad Company Seal. ] 
Approved : 
A. Bb. MEEKER, 
. YOUNG, 
. S. CAMPBELL, 
C. B. MANSFIELD, 
C. GREENWOOD, 
Directors of the Rossville & Indiana Railroad Company. 
Approved: 
W. D. JUDSON, 
WILLIAM YOUNG, 
JAS. W. ELWELL, 
MATT. TAYLOR, 
JOHN TENNEY, 
JAMES D. FISH, 
A. GILBERT, 
AMOS TENNEY, 
N. F. MERRILL, 
Directors of the Ch icago, Danville & 
Vincennes Railroad Company. 


WILLIAM R. 


The consolidation of the property and stock of the two contract- 
ing parties named in the foregoing articles of consolidation in the 
manner and upon the terms therein contained has been made and 
concluded with our consent and by our directions; and we hereby 
fully approve of and adopt the action of the directors and of the 
presidents and secretaries of the consolidating companies in execut- 
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ing the said articles and in completing such consolidation. 


In witness whereof we, the stockholders in the said respective 
companies, have hereunto set our hands and seals this fourth day 


of March, A. D. 1872. 


Stockholders of the Rossville & Indiana Railroad Company. 
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I, J.S. Campbell, secretary of the Chicago, Danville and Vin- 
cennes Railroad Company, do hereby certify that the foregoing 
articles of consolidation have been signed’ by all the directors of said 
company, and that the same have- been satisfied, approved, and 
confirmed by the written consent of all the stockholders of said 
company, dated March 4th, 1872. 

[Chicago, Danville and Vincennes Railroad Company Seal. ] 

J.S. CAMPBELL, 
Secretary of the Chicago, Danville & 
79 Vincennes Railroad Company. 


[, E. A. Jacuelin, secretary of the Rossville and Indiana Railroad 
Company, do hereby certify that the foregoing articles of consolida- 
tion have been signed by all the directors of said company, and 
that the same have been satisfied, approved, and confirmed by the 
written consent of all the stockholders of said company. 

Dated March 4th, 1872. 

[ Rossville & Indiana Railroad Company Seal. ] 

E. H. JACQUELIN, 


Secretary of the Rossville & Indiana Railroad Company. 


Filed in the office of the secretary of state of Illinois, at Spring- 
field, Illinois, March 14th, 1872. 
Certified copy among company’s papers. 


NoTe.—The original C., D. & V.R. R. Co. was incorporated by 
special act of the Illinois Legislature approved February 16th, 1865. 


The Rossville & Indiana Railroad Company was organized under 
the general laws of Illinois. The articles of association were filed 
in the office of the secretary of state, at Springfield, February 25rd, 
1872. 

The above consolidation formed C., D. & V.R. R. Co. No. 2. 


SO Exuipitr “ D.” 


Articles of Consolidation Between the Chicago, Danville and Vincennes 
Railroad Company and the Western Indiana Railroad Company. 


Articles of consolidation made, agreed upon, and concluded this 
ninth day of March, A. D. 1872, between the Chicago, Danville 
and Vincennes Railroad Company, a corporation duly incorpo- 
rated and constituted as such by virtue of the laws of the State of 
[llinois, and the Western Indiana Railroad Company, a corpora- 
tion duly organized and existing under the laws of the State of 
Indiana. 

Whereas the said corporations have a common terminus on the 
line dividing the States of Illinois and Indiana, which has been 
fixed by said companies by and under their charters at a point 
located on the State line and between the town of Ross, in Ver- 
million county, Illinois, and the town of Marshfield, in Warren 
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county, Indiana, and distant about ten miles southeasterly from the 
village of Rossville, in Vermillion county aforesaid; and whereas 
the roads of said companies as now located form a continuous 
line from the city of Chicago, in the State of Illinois, through 
Sl said point on the State line to Brazil, in Clay county, in the 
State of Indiana, and are therefore, under their respective 
charters and the laws of the said States of Illinois and Indiana, au- 
thorized to consolidate their stock and property with each other: 


Now, therefore, it is mutually agreed— 

First. That from and after the date hereof the stock and property 
of the said Chicago, Dauville and Vincennes Railroad Company be, 
and the same is hereby, consolidated with the stock and property of 
the said Western Indiana Railroad Company, and that henceforth 
the said companies shall constitute but one corporation In the law. 

Second. It is mutually agreed that the name of the sald consoll- 
dated company shall be the Chicago, Danville and Vincennes Rail- 
road Company, by which name it shall act and be deseribed and 
known, and shall be clothed with all the franchises, powers, and 
privileges conferred upon it by the original charter of said consoli- 
dating companies by the acts of the Legislatures of the said States 
of Illinois and Indiana authorizing consolidations in this and like 

cases, and by other laws of the States of Illinois and Indiana 
82 relating to or affecting it. 

Third. It 1s turther mutually agreed that the stock of the 
respective companies shall be deemed aud taken to be of equal value, 
and for every share in the Chicago, Danville & Vincennes Railroad 
Company the said consolidated company shall issue to the holders 
thereof one share in the new or consolidated Company, and for every 
share in the Western Indiana Railroad Company the consolidated 
company shall in like manner issue to the holder thereof one share 
of stock in the new company. 

fourth. As a consequence of said consolidation it is hereby mu- 
tually understood and ugreed that the consolidated company be- 
comes liable for and assumes all the contracts and liabilities and it 
is to fulfill, perfect, and discharge all the duties and obligations of 
each of the consolidated eompanies. 

In witness whereof the parties her-to have caused these presents to 
be subscribed by their respective presidents and secretaries and their 
respective seals to be hereto affixed the day and year first above 
written. 

CHICAGO, DANVILLE & VINCENNES 
RAILROAD COMPANY, 
So by W. D. JUDSON, President. 


| Chicago, Danville & Vincennes Railroad Company Seal. ] 


J. S. CAMPBELL, Sceretary. 
WESTERN INDIANA RAILROAD COM- 
PANY, 
by E. WALKER, President. 
| Western Indiana Railroad Company Seal. ] 


N. W. JONES, Secretary. 
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Approved. 

W. D. JUDSON, 

WILLIAM YOUNG, 

JAS. W. ELWELL, 

MATT. TAYLOR, 

JOHN TENNEY, 

JAMES D. FISH, 

A. GILBERT, 

AMOS TENNEY, 

N. T. MERRILL, 
Directors of the Chicago, Danville & Vincennes Railroad Company. 


Approved. 
kK. WALKER, 
J. E. YOUNG, 
C. B. MANSFIELD, 
J. 8S. CAMPBELL, 
C. GREENWOOD, 
Directors of the Western Indiana Railroad Company. 


The consolidation of the property and stock of the two contracting 
parties named in the foregoing articles of consolidation, in the man- 
ner and upon the terms therein contained, has been made and con- 

cluded with our consent and by our directions, and we here- 
$4 by fully approve of and adopt the action of the directors and 

of the presidents and secretaries of the consolidating com- 
panies in executing the said articles and in completing such consoli- 
dation. 

In witness whereof we, the stockholders in the said resnective com- 
panies, have hereunto set our hands and seals this 9th day of March, 
A. D. 1878. 


Stockholders of the Western Indiana Railroad Company. 
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Be Be We POicendtidscciitbenneresde nee 


Stockholders of the Chicago, Danville & Vincennes Railroad Company. 
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I, J.S. Campbell, secretary of the Chicago, Danville and Vin- 
cennes Railroad Company, do hereby certify that the foregoing arti- 


cles of consolidation have been signed by the president and 


all the 


directors of said company; that the same have been ratified, ap- 
proved, and confirmed by the within written consent of all the 


86 stockholders of said company. 
Dated March 9th, 1872. 


[Chicago, Danville and Vincennes Railroad Company Seal. ] 


J. S. CAMPBELL, 


Secretary of the Chicago, Danville and 
Vincennes Railroad Company. 


I, N. W. Jones, secretary of the Western Indiana Railroad Com- 
pany, do hereby certify that the foregoing articles of consolidation 
have been signed by the president and all the directors of said 


company, and that the same fas been ratified, approved, and con- 
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firmed by the written consent of all the stockholders of said com- 
pany. 
Dated Mareh 9th, A. D. 1872. 
[ Western Indiana Railroad Company Seal. ] 
N. W. JONES, 
secre tary of the Western Indiana Railroad Company. 


Filed in office secretary of state of Indiana, Indianapolis, March 
14th, 1872. 

Filed in office secretary of state of Illinois, Springfield, March —, 
1872. 


Certified copy among company’s papers. 


Nore.—The Western Indiana Railroad Company was organized 
under the general laws of Indiana. ‘The articles of association were 
filed in the office of the secretary of state at Indianapolis March 

8th, 1872. 
87 The above consolidation formed the C., D. & V. R. R. Co. 
No. 3. 
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Exuripit “ E. 


Articles of Consolidation between the Chicago, Danville and Vincennes 
Railroad Company and the Attica and Terre Haute Railroad Com- 
pany. 

Articles of consolidation made and agreed upon and concluded this 
sixth day of May, A. D.1872, between the Chicago, Danville and 
Vincennes Railroad Company, a corporation duly incorporated 
and constituted as such by virtue of the laws of the States of 
Illinois and Indiana, and the Attica and Terre Hante Railroad 
Company, a corporation duly organized and existing under the 
laws of the State of Indiana. 


Whereas the roads of said companies, as now located, intersect, 
join, and unite with each other bv continuous lines, and they are 
therefore under their respective charters and the laws of the States 
of Illinois and Indiana authorized to consolidate their stock and 
property with each other ; 

And whereas by a resolution of the board of directors of the 
Chicago, Danville and Vincennes Railroad Company, adopted at a 
meeting of said board held on the 11th day of April, 1872, and by 

a like resolution of the board of directors of the Attica and 
88 Terre Haute Railroad Company, adopted at a meeting of said 

board held on the first day of April, 1872, the terms and 
provisions embraced in this contract were submitted and recom- 
mended to the stockholders of their respective companies as terms 
suitable and proper upon which to consolidate the stock and prop- 
erty of the said two companies with each other, which terms 
and provisions have been adopted by the consent and vote of 
the majority of the stockholders of the respective companies at 
meetings thereof duly called and held, and at which meeting- a 
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majority of the stock of the said respective companies was repre- 
sented ; 

And whereas by resolutions of the boards of directors of the re- 
spective companies and by the vote of the stockholders of said com- 
panies, respectively, the presidents and secretaries of the said respective 
companies have been authorized and directed to cause to be pre- 
pared and in behalf of and under the seals of their respective com- 
panies to execute articles of consolidation upon the terms herein 
contained : 

Now, therefore, it is mutually agreed— 

First. That from and after date hereof the stock and prop- 

89 ertv of the said Chicago, Danville and Vincennes Railroad 

Company be, and the same is hereby, consolidated with the 

stock and property of the said Attica and ‘Terre Haute Railroad 

Company, and that henceforth the said companies shall constitute 
but one corporation in the law. 

Second. It is also mutually agreed that the name of the consoli- 
dated company shall be the Chicago, Danville and Vincennes Rail- 
road Company, by which name it shall act and be deseribed and 
known and shall be clothed with all the franchises, powers, and 
privileges conferred upon it by the origing|l;charters of said consoli- 
dating companies by the acts of the Legislatures of the said States 
of Illinois and Indiana authorizing consolidations in this and like 
cases and by the laws of the States.of Illinois and Indiana relat- 
ing to or affecting it. 

Third. It is further mutually agreed that the stock in the respec- 
tive companies shall be deemed and taken to be of equa! value, and 
forevery sharein theChicago, Danville and Vincennes Railroad Com- 
pany the said consolidated company shall issue to the holders thereof 

one share in the new or consolidated company, and for every 
90) share in the Attica and Terre Haute Railroad Company the 

consolidated company shall in like manner issue to the 
holders thereof one share of stock in the new company: Provided, 
however, that all such stock shall be subject to the payments of such 
installments thereupon as may be unpaid at the time of this con- 
solidation. 

fourth. There shall be nine directors to manage the affairs of the 
company, and their names are James W. Elwell, James D. Fish, 
William D. Judson, Amos Tenney, Mathew Taylor, N. F. Merrill, 
John Tenney, George Nebeker, and Alvin Gilbert, who shall hold 
and discharge the duties of such office until a new board shall be 
elected. 

lifth. As a consequence of said consolidation it is hereby mutu- 
ally understood and agreed that the consolidated company or the 
new Chicago, Danville and Vincennes Railroad Company becomes 
liable for and assumes all the contracts and liabilities and is to fufill, 
perfect, and discharge all the duties and obligations of each of the 
consolidated companies. 

In witness whereof the parties hereto have caused these presents 
to be subscribed by their respective presidents and secretaries and 
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their respective seals to be hereto affixed the day and year first 
above written. 
91 CHICAGO, DANVILLE AND VINCENNES 
[SEAL. | RAILROAD COMPANY, 
By W. D. JUDSON, President. 
J. S. CAMPBELL, Secretary. 
ATTICA AND TERRE HAUTE RAILROAD 
| SEAL. | COMPANY, 
By GEO. NEBEKER, President. 
H. A. FREY, Secretary. 


[, J.S. Campbell, secretary of the Chicago, Danville and Vin- 
cennes Railroad Company, do hereby certify that the foregoing 
articles of consolidation have been ratified, approved, and confirmed 
by a vote of the majority of the stockholders of said company at a 
special meeting of said stockholders held at the office of said com- 
pany, in the city of Chicago, Illinois, on the 30th day of April, 1872. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the said company, at Chicago, Illinois, this sixth day of May, 
A. D. 1872. 

| SEAL. | J. S. CAMPBELL, Secretary. 


I, H. A. Frey, secretary of the Attica and Terre Haute Railroad 
Company, do hereby certify that the foregoing articles of consolida- 
tion have been ratified, approved, and confirmed by a vote of a ma- 
jority of the stockholders of said company at a special meeting of 

said stockholders held at the office of said company, at Cov- 
9? ington, Indiana, on the 13th day of April, A. D. 1872. 

In witness whereof I have hereunto set my hand and affixed 
the seal of the said company, at Covington, Indiana, this sixth day 
of May, A. D. 1872. 

[SEAL. | H. A. FREY, Secretary. 


We, the undersigned, do hereby certify that the within and fore- 
going is a true copy of the articles of consolidations of the Chicago, 
Danville and Vincennes Railroad Company and of the Attica and 
‘Terre Haute Railroad Company and of the whole of said articles. 

Witness our hands and the seals of said companies this sixth day 
of May, A. D. 1872. : 

[ SEAL. | W. D. JUDSON, 
President of the Chicago, Danville and 
Vincennes Railroad Company. 
[SEAL. | GEORGE NEBEKER, 
President of the Attica and Terre Haute Railroad Company. 


Certificates. 


STATE OF INDIANA, 
OFFICE OF SECRETARY OF STATE. 
I, John H. Farquhar, secretary of state of the State of Indiana, do 
hereby certify that I have compared the within and foregoing with 
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the articles of consolidation between the Chicago, Danville and Vin- 
cennes Railroad Company and the Attica and Terre Haute Railroad 
Company, filed in the office of the secretary of state of the 
93 State aforesaid on the 11th day of May, A. D. 1872, as ap- 
peared from date of filing endorsed thereon, and that it is a 
full, true, and complete transcript therefrom and of the whole of 
said articles of consolidation. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the State, at the city of Indianapolis, this 13th day of May, 
A. D. 1872. 

JOHN H. FARQUHAR, 
Secretary of State, 
[SEAL. | By I. M. EDDY, Deputy. 


Filed in, the office of secretary of state of Illinois, at Springfield, 
May 10th, 1872. 


Nore.—The Attica and Terre Haute R. R. Co. was organized 
under the general laws of Indiana; do not know date of filing of 
articles of association. The above consolidation formed C., D. & V. 
R. R. Co., No. 4, which is the present company. 

Nov. 30th, 1874. W. D. J. 


Exuisir “ F.” 
Form of Mortgage. 


This indenture, made this twelfth day of March, in the year one 

thousand eight hundred and seventy-two, between the Chicago, 

Danville and Vincennes Railroad Company, a corporation of 

O4 the States of Illinois and Indiana, party of the first part, and 

William R. Fosdick and James D. Fish, of the city and State 

ol New York, trustees upon certain trusts hereinafter specified and 
provided, the party of the second part. 


Whereas the Chicago, Danville and Vincennes Railroad Com- 
pany, a corporation of the States of Illinois and Indiana, under and 
In pursuance of the provisions of the acts incorporating the same, 
las commenced to construct and put in operation that division of 
its railroad situate, lying, and being in the State of Indiana, com- 
mencing on the boundary line between said States of Illinois and 
Indiana, in the township of Marshfield and county of Warren, in 
the State of Indiana, at the point where it connects with the road 
of said party of the first part, terminating on the eastern boundary 
line of the State of Illinois, in the town of Ross,in Vermillion 
county, in said last-named State, and distant about ten miles south- 
easterly from the villageof Rossville,extending thence in a southeast- 
erly directions to Covington, in Fountain county; thence southerly 

to Montezuma, in Parke county, and thence southeasterly to 
Yd Brazil, in Clay county, on the line of the Terre Haute and 
Indianapolis railroad; alsoa branch road extending from 
the main line before described, commencing ata point on said main 
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line distant about three miles south from Covington, in Fountain 
county,and extending in an easterly direction to the village of New- 
burg, in said county, and is now engaged in constructing the same, 
and for the purpose aforesaid needs and has resolved to purchase 
and transport iron rails, chairs, spikes, and other iron and materials 
necessary therefor, and engines, cars, and other rolling stock and 
machinery to be used thereon, and to borrow a portion of the money 
necessary to make such purchases, and to pay for such transporta- 
tion and the construction, completion, and equipment of said road ; 
and whereas at a meeting of the board of directors of the said 
Chicago, Danville and Vincennes Railroad Company, the party of 
the first part, held, pursuant to law, on the eleventh day of March, 
in the year 1872, thesaid board of directors resolved and enacted an 
order and resolutions as follows, to wit: 
“Resolved, That, to aid in providing the means required 
96 for the construction and equipment of that division of this 
company’s road situate, lying, and being in the State of In- 
diana, an issue of bonds shall be made by the company amounting 
to one million and five hundred thousand dollars, each bond to be 
for the sum of $1,000 and to bear seven per cent. per annum inter- 
est, payable semi-annually on the first days of April and October 
in each year, and the principal to be payable on the first day of 
April, 1912,and both principal and interest to be payable in United 
States gold coin, in the citv of New York, and each bond to contain 
an express waiver of all recourse by the holder of the same to any 
individual lability of the stockholders of this company. ¢_ 

“That said bonds shall be dated as made on the twelfth day of 
March, A. D. 1872. 

“In case default be made in the payment of any half year’s inter- 
est on any of said bonds,and the warrant for said interest shall have 
been presented and its nayment demanded, and such default shall 
have continued for six months after such demand without the 
consent of the holder of said coupon or bond, tien and thereupon 

the principal of all such bonds shall become immediately 
o7 due and payable; that a warrant for each semi-annual pay- 

ment of interest shall be made and authenticated for and on 
behalf of this company by the secretary of this company and an- 
nexed to each bond. The said bonds shal] be- prepared by the presi- 
dent of the company and signed by him for and on behalf of this 
company and attested by the treasurer, and shall have annexed to 
them a certificate of authentication by the trustee or trustees under 
the mortgage madé to secure them, and shall not be issued or oblig- 
atory without such certificate. 

“That from and after the first day of April, A. D. 1876, and until 
the maturity of said bonds, there shall be annually created, paid, 
and deposited with a sinking-fund commissioner or commissioners, 
to be appointed by the board of directors and to hold office at the 
pleasure of the board, a sinking fund to aid in the final redemption 
of said bonds of an amount of money derived from the net earn- 
ings of said road and property equal to one-half of one per cent. on 
the whole amount of said issue of bonds at the time of any such 
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payment outstanding. Said fund and all investments and ac- 

9S counts thereof and its management shall always be under the 

control of this board and shall be from time to time continua- 

ally invested by the commissioner or commissioners In the purc iase 

of said bonds or bonds of. the Government of the United States or 

of the States of Illinois and Indiana, and the interest on all such 

investments as collected shall be added to and continually com- 

pounded with said fund, and the satne shall be used and appropri- 

ated solely to redeem and eventually pay off said issue of bonds 
hereby provided to be made. 

“No bond of said issue purchased by said fund shall thereby be 
canceled, but shall, with its coupons, be stamped as owned by said 
sinking fund, and it or its amount, if destroyed, shall remain a lia- 
bility against the company, and the interest shall be paid to the 
said sinking fund the same as paid on other bonds, and _ shall 
be added to said fund until the whole of said issue or bonds 
shall have been absorbed or otherwise paid off. when the whole 
issue shall be canceled. Any bonds of said issue which may 
be in said sinking fund at any time may be destroyed by 

order of the board of directors of said company, but in such 
O9 case the semi-annually accruing interest on the amount so 

destroyed must thereafter be paid to said sinking fund. The 
bonds and securities belonging to the sinking fund shall be kept in 
the office of the sinking-fuud commissioner or commissioners, which 
shall be at or near the principal office of said railroad company. 

“That for the purpose of securing the final payment of said issue 
of $1,500,000 of bonds, with all interest to accrue thereon, this com- 
pany will make and deliver to William R. Fosdick and James D. 
lish, as trustees, a mortgage and deed of trust conveying to said 
persons as Lrustees, tor the benefit of every holder of such bonds or 
any of them, all that division of the road of this company situate, 
lving, and being in the State of Indiana, commencing on the boun- 
dary line between the States of Illinois and Indiana, and in the 
township of Marshfield and county of Warren, in the State of In- 
diana, at the point where it connects with the road of this company, 
terminating on the eastern boundary line of the State of Illinois, in 

the town of Ross, in Vermillion county, in said last-named 
100 State, and distant about ten miles southeasterly from the vil- 

lage of Rossville, extending thence in a southeasterly diree- 
tion to Covington, in Fountain county; thence southerly to Mon- 
tezuma, in Parke county, and thence southeasterly to Brazil, in 
Clay county, on the line of the Terre Haute and Indianapolis rail- 
road; also a branch road extending from the main line before de- 
scribed, commencing at a point on said main line distant about 
three miles south from Covington, in Fountain county, and extend- 
ing in an easterly direction to the village of Newburg, in said coun.y, 
the entire length of road being about eighty miles, and also all such 
additional branch roads as this company may hereafter construct 
for the purpose of extending its tracks into the coal and mining 
regions in the vicinity of its said main lines ef road, with all 
the property, rights, and franchises of this company of every 
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kind and description whatever pertinent to said road between 
said terminal points, and all the income to be had and derived 


from operating the same, in trust to secure the final payment of 


said bonds as aforesaid, with all the rights, covenants, 
100} powers, and authority in case default be made by this 

company in such payments as in said deed of trust shall 
be specified to foreclose said mortgage and to sell the property 
so mortgaged or to take possession of and operate the same and 
receive the incomes thereof, but not in any case before any de- 
fault to disturb or interfere with this company in the possession, 
control, and management thereof, or from receiving the incomes 
thereof, or from selling or exchanging any of the personal property 
or machinery or equipments thereof or any of the lands or real estate 


not necessary for the use and operation of the railroad, as to all of 


which as will be in said mortgage and deed of trust specifically 
stated, agreed upon, and set forth. 

“That the president of this company is hereby authorized and 
fully empowered to make and sign and execute and seal with the 
corporate seal of this company the said mortgage and deed of trust, 
and to acknowledge the same for and on behalf of this company for 
record, and on tire acceptance of said trust and signing the said 
deed by the said trustees to cause the same to be recorded according 

to to law, and thereupon to make, sign, execute, and prepare 
101 said $1,500.000 of bonds for issue and sale as shall be here- 
after ordered by this board;” 

And whereas the said Chicago, Danville and Vincennes Railroad 
Company, party of the first part, hath, in accordance with the pro- 
visions of said order and resolution, made and executed bonds to the 
amount of one million and five hundred thousand dollars of the 
form, denomination, and character prescribed by said order and 
resolution and hold the same to be authenticated, issued, used, and 
disposed of for the purposes in said order and resolution stated : 

Now, therefore, in further pursuance of said order and resolution, 
and to the end and purpose of securing and assuring the punctual 
payment of said one million and five hundred thousand dollars of 
bonds and every part thereof which may be issued to the persons 
who may become the holders of the same or any of them— 

This indenture witnesseth: That the said Chicago, Danville and 
Vineennes Railroad Company, party of the first part, in considera- 

tion of all and singular the premises and for the further con- 
102 sideration of one dollar to them in hand paid by the said 

party of the second part, trustees as aforesaid, at and before 
the ensealing hereof, the payment of which is hereby acknowledged, 
doth hereby grant, bargain, sell, enfeoff, release, assign, and convey 
unto the said William KR. Fosdick and James D. Fish, trustees as 
aforesaid, party of the second part, and to their successors and as- 
signs all and singular the entire railroad of the party of the first 
part, situate, lying, and being in the State of Indiana, commencing 
on the boundary line between the States of Illinois and Indiana, 
in the township of Marshfield and county of Warren,-in the State 
of Indiana, at a point where it connects with the road of the party 
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of the first part, terminating on the eastern boundary line of the 
State of Illinois, in the town of Ross, in Vermillion county, in said 
last-named State, and distant about ten miles southeasterly from the 
village of Rossville, extending thence in a southeasterly direction 
to Covington, in Fountain county, thence southerly to Montezuma, 
in Parke county, and thence southeasterly to Brazil,in Clay county, 
on the line of the Terre Haute and Indianapolis railroad ; also a 

branch road extending from the main line before described, 
103° commencing at a point on said main line distant about three 

miles south from Covington, in Fountain county, and extend- 
ing in an easterly direction to the village of Newburg, in said county, 
the entire length of road being about eighty miles, and also all 
such additional branch roads as said party of the first part may 
hereafter construct for the purpose of extending its tracks into the 
coal and mining regions in the vicinity of said main lines of road, 
with all its franchises,equipments, property, tolls, issues, and profits, 
and all its lands, tenements, buildings, fixtures, machinery, goods, 
and chattels connected with or used in the using or operating of 
said railroad or appurtenant thereto, and all its rails, ties, fuel, fene- 
ing, and erections, and all its rights of way and easements and all 
curs, engines, and tools, and all rents, reservations, and reversions 
of every nature and kind whatever, including all the property be- 
tween said terminal points which said party of the first part now 
has or owns and possesses or may hereafter acquire, either in law or 
equity, of every kind whatever pertinentthereto: Provided, however, 
that this grant and conveyance aforesaid shall not include nor operate 

to transfer any lands, goods, chattels, property, machinery, 
104 equipment, or other matters which said company now owns 

or may hereafter acquire that need not be used fur any pur- 
pose incident to the management or operation of said railway, the 
repair thereof, or in the business of said railway company, nor any 
franchises, power, or corporate right to build that portion of the line 
of railroad which by its charter it is authorized to locate and con- 
struct, and not embraced within the terminal points hereinbefore 
described, but all which last-mentioned franchises and right of way 
shall be wholly excepted and exempt from these presents and the 
grant and conveyance herein specified, nor shall these presents in 
uny way prohibit the party of the first part from selling and con- 
veying or otherwise disposing of the same and all the proceeds 
thereof, nor from receiving, using, and applying any money or per- 
sonal property of said company to the repairs of said road or its 
appurtenances or to its current expenses or to the purchase of neces- 
sary machinery or the renewal thereof; and the board of directors 
of said company may likewise distribute and pay any net annual 
incomes and profits to stockholders, after paying the interest on the 

said bonds and providing for any sinking fund required to 
105 be created and kept; to have and to hold the said railway, 

property, premises, interests, rights, and appurtenances men- 
tioned as aforesaid and -hereby conveyed, or intended so to be, by 
this conveyance unto the said party of the second part, as such 
trustees as aforesaid, and to their successors in said trust or assigns, 
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to and for the only use, benefit, and behoof of the said trustees and 
their cestui que trust., their successors and assigns forever, but in spe- 
cial trust and confidence and upon the conditions following, that is 
to say— | 
Ist. That this conveyance is for and shall be by the said party of 
the second part, their successors and assigns, held, used, and owned 
solely for the benefit and protection and security of the persons and 
corporations who shall hold and own the bonds about to be issued 
as aforesaid by the party of the first part, and for enforcing the stipu- 
lations of said company as to said issue of bonds and the disposal 
thereof,and securing the same and the final payment thereof in their 
true intent and meaning, whether contained in said bonds or the 
interest warrants attached to them or in this deed. 
2d. That for the better assuring and confirming the title and 
powers of the said party of the second part, their successors and as- 
signs, in the said premises and property hereby conveyed and in and 
to any premises and property or rights hereafter accruing or to be 
acquired by said party of the first part appurtenant to said 
106 railroad which is intended to pass or be passed’ by this con- 
veyance, the said party of the first part, their successors and 
assigns, will and shall, as often as may be lawfully required by the 
party of the second part or their successors or assigns holding the 
above-granted trust, do such acts and make such other and further 
conveyances and assurances in law as such party of the second part 
shall by counsel learned in the law be advised are necessary for the 
betier carrying out of the object of the parties to this mortgage or 
deed of trust. 
3d. That if the said party of the first part, their successors or as- 
signs, shall well and truly pay to the holders of said one million and 
five hundred thousand dollars of bonds so to be issued and hereby 
secured the respective sums of money and interest due accruing on 
said bonds on the days and times therein mentioned and aceording 
to the tenor and effect of said bonds, then and thenceforth this in- 
denture and all the estate hereby granted shall become and be utterly 
void and of no further effect, and the same shall be by such pay- 
ment wholly annulled and satisfied without any further receipt or 
entry of satisfaction of record whatever, but shall be, if required, 
entered and certified on any record of the same as so satisfied by 
the party of the second part or their successors. 
4th. ‘That until default shall have been made by the party 
107 ~—of the of the first part in the payment of principal or interest 
of the said bouds or some of them, or until default shall have 
been made in respect to something herein required to be done by 
the said party of the first part, the said party of the first — shall be 
suffered and permitted to possess, use,,occupy, manage, and operate 
the said railroad, property, and franchises and appurtenances, and 
to renew, replace, and repair the same and every part thereof, and 
take and receive and use the tolls, rents, issues, incomes, and profits 
thereof, and dispose of the same in any manner not inconsistent 
with this instrument. 
Sth. In case default shall be made in the payment of any interest 
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on any of the aforesaid bonds issued or to be issued, according to 
the tenor of the couvons thereto annexed, or of the provisions hereof, 
or in case default shall be made in the payment of the principal of 
said bonds or any of them when the same shall become due, with- 
out the consent of the holder of such bond on which such default 
shall occur, the said party of the first part hereby covenants and 
agrees to and with the party of the second part and their suecessors 
and assigns that within six months after such default shall have oc- 
curred, the same default still continuing, thesaid party of the first part, 
on demand of the said trustee or trustees for the time being, shall 
and will surrender to him or them or their agent the actual posses- 
sion of the herein granted and demised railroadand premises, 
108 together with all the books, records, papers, accounts and 
money of said company, and all management and control 
thereof, and that all the expenses of taking, holding, managing, and 
operating said property, if possession be so taken, shall be paid from 
the income and profits thereof; and if said property shall, after such 
taking possession thereof, be sold, then from the sale thereof, or such 
expenses may be paid from the sale of any personal property, as the 
said trustees may deem proper; and that said party of second part 
and their successors, having taken such possession, may manage, 
operate, and control said road and property and all of its affairs and 
appoint all needful agents and employees for that purpose and pay 
the same, and receive all the incomes, issues, and profits thereof, 
and apply the same to the payment of the said interest so in default 
according to the true intent and tenor of the said bonds and the 
coupons annexed and to the terms of this deed until such default 
shall have been satisfied, if such incomes and profits will satisfy the 
same, first paying all expenses of such possession and management 
and all taxes, assessments, and charges on said property and a just 
compensation for their own services as such trustees; but in any and 
all cases of such taking of possession by said party of the second 
part and paying up any such default and the expenses aforesaid the 
said party of the second part shall immediately thereafter 
109 redeliver the said railway and premises, books, records, and 
money and accounts into the possession of the party of the 
first part: Provided, that no such demand for such possession shall 
be made by said trustee or trustees until they shall hare been re- 
quired by the holders of at least the one-half of all of the said issue 
ot bonds which shall then be unpaid and outstanding to make such 
demand and to take such possession of said road and property. 
6th. That in ease default shall be made as aforesaid and shall 
continue as aforesaid it shall be lawful for the party of the second 
part or their successors in said trust, after entry as aforesaid or 
other entry, or without entry, personally or by agent or attorney to 
sell and disp se of to the highest bidder all and singular the prem- 
ises hereby conveyed or intended so to be, as an entirety, at public 
auction in the city of Indianapolis, State of Indiana, at such time 
as said party of the second part may appoint, first having demanded 
of the party of the first part full payment of all money then In 
default, and also first having given sixty days’ notice of such time 
7—216 
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and place of sale and a full description of the property so to be 
sold by advertisement thereof in two newspapers, one published 
in Indianapolis, in the State of Indiana, and one published in 
the city of New York, and to adjourn said sale from time to 
time in their discretion, and if adjourned to make such 
sale in manner aforesaid, without further notice, at the 
110 time and _ place to which it may be so adjourned, and upon 
such sale and receiving the purchase-money therefor to con- 
vey the same by good and sufficient conveyances to the purchaser 
or purchasers, and such sale and conveyance so made shall convey 
all the right, title, estate, interest, and property of the said party of 
the first part of, in, and to the said road, premises, franchises, and 
property to the said purchaser in fee simple forever, and shall be a 
perpetual bar, both in law and equity, against the said party of the 
first part and their successors and assigns and against all and every 
person claiming or to claim the said premises or any part thereof 
under them forever; after deducting from the proceeds of such sale 
the expenses of the sale and conveyance and all advances or liabili- 
ties which may have been made or incurred by the party of the sece- 
ond part in operating and controlling and maintaining the said 
railroad and property and in managing its business and affairs 
while in possession, and all payments for taxes, charges, and assess- 
ments on said premises or any part thereof, as well as reasonable 
compensation for their own services, to apply the proceeds of such 
sale to the payment of the interest of said one million and five hun- 
dred thousand dollars of bonds, or so many of them as shall have 
been issued by said party of the first part and be then outstanding 
pro rata, until all such interest shall be paid, and afterwards 
111. to apply the remainder to the payment of the principal of 
said bonds pro rata until such principal shall be paid ; and, 
if any surplus remain after paying all of said matters, to pay such 
surplus to the party of the first part, and such payments shall be so 
made on said bonds whether the same shall have become due or not 
at the time of such sale: Provided that said trustee or trustees may 
in their discretion sell the said premises as an entirety, and in 
doing so shall make legal distribution of the proceeds of such sale 
accordingly. It is hereby declared that the receipt of said trustee or 
trustees making any such sale to the purchaser of the premises for 
the purchase-money shall be a full and sufficient discharge of such 
purchaser therefor, and that said purchaser shall not, after payment 
of said purehase-noney and obtaining such receipt therefor, be liable 
or in any way bound to see said purechase-money applied to this 
trust or otherwise, or in any manner answerable for its loss or mis- 
application, or obliged to inquire into the authority for making such 
sale. 
7th. At any sale of the property aforesaid or any part thereof, 
made by virtue of these presents or by judicial authority, the said 
trustee or trustees may bid for and purchase or cause to be purchased 
the property so sold ov any partof it in behalf of the holders of said 
bonds secured by this deed then outstanding at a reasonable price, 
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if only a part be sold, but if the whole property be sold ata 
112 __— price not exceeding the whole amount of said bonds and in- 
terest then outstanding, 

Sth. If default be made by the party of the first part in the pay- 
ment of any half-year’s interest on any of said bonds and the war- 
rant or coupon for such interest shall have been presented and _ its 
payment demanded, and such default shall have continued six 
months after such demand without the consent of the holder of such 
coupon or bond, then and thereupon the principal of all of the 
said bonds hereby secured shall be and become immediately due 
and payable, anything in such bonds to the contrary notwithstand- 
ing, and the said party of the second part may so declare the same 
and notify the party of the first part thereof, and upon the written 
request of the holders of a majority of the said bonds then out- 
standing shall proceed to collect both principal and interest of all 
such bonds outstanding by foreclosure and sale of said property or 
otherwise, as herein provided. 

9th. It is hereby mutually agreed by the parties hereto that the 
trustees shall-be responsible only for gross negligence and willful 
default, and that they shall not be bound to do any act touching 
the execution of the trust, except at their own option, which may 
involve them in personal expense or liability unless first duly and 
satisfactorily indemnified against the same by one or more of said 

bondholders. In case of the death or resignation or in- 
113 = ability to act of any trustee the board of directors may ap- 

point a suecessor, and, failing to so appoint, any court of com- 
petent jurisdiction may appoint a trustee to fill such vacancy on 
the application of the holders of the one-sixth part of the bonds 
hereby intended to be secured then outstanding, and such appoint- 
ment by the board or by such court shall invest the trustee so ap- 
pointed with all the interest, estate, power, and authority in the 
premises, and subject to him or them to the same obligations hereby 
given and granted to the party of the second part herein; and the 
sald party of the first part hereby further covenants and agrees with 
the party of the second part and their successors and with the 
holders of each and all of the said issue of one million and five 
hundred thousand dollars of bonds which may be issued that the 
sald party of the first part will create and make a sinking fund for 
the redemption of such bonds and each of them by setting aside 
and depositing with a sinking-fund commissioner or commissioners 
to be appointed by the party of the first part for that purpose from 
and after the first day of April, in the year 1876, and annually 
thereafter until the maturity of said bonds, from the net earnings of 
the said road and property, after the payment of all the interest on 
sald bonds,an amount of money equal to the one-half of one per cent. 
of the principal amount of all such bonds hereby secured which shall 

then be outstanding. Such sinking-fand moneys shall from 
114 time to time under the orders of the party of the first part be in- 

vested in the purchase of the bonds so issued, or in bonds of 
the Government of the United States or of the States of Illinois and 
Indiana, and the money accruing on any and all of such invest- 
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ments for interest, as fast as the same shall be received, shall be 
added to and paid into the sinking fund and compounded therein 
continually and reinvested in like manner with the other money of 
said fund, and the same shall be used solely to redeem and event- 
ually pay off said bonds herein and hereby secured ; that the board 
of directors of said railway company, party of the first part, shall 
have entire control over the management of said sinking fund and 
ev-ry person in charge of or connected with the same, and shall 
from time to time direct in what bonds or securities it shall be in- 
vested and what prices or rates and how it shall be kept and the 
manner of keeping the accounts thereof, and shall require ample 
securities to be given to them by any person in charge of its moneys 
or securities or bonds for its safe-keeping. Every bond of the said 
issue Which may be purchased and held by said sinking fund shall 
remain in full force until the whole of such issue shall have matured 
or shall have so absorbed or otherwise redeemed by said party 
115 ~— of the first part or until cane-led as hereinafter provided, and 
the interest on such bonds held by said sinking fund shall 
be paid by said railroad company regularly as the interest on its 
other similar bonds is paid, and such bonds so in the sinking fund 
shall as to the annual amount of money to be paid from net earnings 
into said fund be regarded as outstanding. 

At the annual meeting of the stockholders in the year 1877 and 
at each annual meeting thereafter all bonds of said issue and the 
eoupons thereon then being in the sinking fund purchased by said 
fund as aforesaid shall be withdrawn from said fund and canc-led 
and so certified by the commissioner and treasurer of the company, 
and the signatures thereto mutilated, and in place thereof the treas- 
urer of the company shall give to the commissioner a receipt therefor 
specifying the same and such cancellation, which receipt shall be 
filed in the office of said fund and shall semi-annually draw and 

entitle said sinking fund to the same amount of interest as 
116 the bonds so cane-led would have done and for the same 
purposes. 

[t is understood and agreed by and between the parties hereto 
that no individual liability shall attach to any stockholders of the 
party of the first part in behalf of the holders of any of the bonds 
secured by this mortgage or deed of trust, and that the holders of 
said bonds rely solely on the property rights and franchises of the 
party of the first part covered by this mortgage and the stipulations 
and covenants of the said party of the first part herein contained 
for the payment of the principal and interest of the bonds so held 
by them. 

[n witness whereof the said Chicago, Danvill- and Vincennes 
Railroad Company, the party of the first part, has caused these pres- 
ents to be executed and signed by the president of their company 
and attested by their secretary in their behalf and for the said com- 
pany, and has caused the corporate seal of the company to be hereto 
affixed the day and year first above written; and the parties 


as 
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117 ~~ of the second part have hereunto set their hands and affixed 
their seals the same day and vear aforesaid. 
CHICAGO, DANVILL- AND VINCENNES 
RAILROAD COMPANY, 


Kxecuted in presence of— 
RICH’D N. WHITLOCK. 
H. A. GILDERSLEEV E. 
By W. D. JUDSON, President. 


[SEAL. | a. S. CAMPBELL, Secretary. 
WM. R. FOSDICK, SEAL] 
JAMES D. FISH, SEAL. ] 


Trustees. 


STATE OF New YORK, ) 
- - . - id » SS * 
( ili and County Of New York, } 


Before me, the undersigned, a notary public of the’State of New 
York, in the city of New York, duly commissioned and qualified, 
came this day William D. Judson, to me personally known, and also 
known by me to be the president of the Chicago, Danville and Vin- 
cennes Railroad Company, party of the first part in the above deed 
of trust, and who executed the same on behalf of said company, and 
acknowledged that the said railroad company, and he as the presi- 
dent of said company and in its belalf, did sign, seal, and deliver 

the said indenture and deed of trust as and for its own act 
118 and deed and for the uses and purposes therein mentioned ; 

slso personally appeared before me at the same time the 
above-named William R. Fosdick, one of the trustees and one of the 
parties of the second part in the foregoing mortgage and deed of 
trust, and personally known to me as the person who signed the 
same as such, and acknowledge that he did sign, seal, and execute 
the same for the uses and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this thirteenth day of March, anno Domini 1872. 

[SEAL. }. H. A. GILDERSLEEV E, 
Notary Public, Ne MD York City and County. 


STATE OF ILLINOIS, } ne 

County of wae, + 

Before me, the undersigned, a notary public of the State of [h- 
nois, in the county of Cook, in the city of Chicago, duly commis- 
sioned and qualified, came James D. Fish, to me personally known, 
and one of the trustees and one of the parties of the second part In 
the foregoing mortgage and deed of trust, and personally known to. 
ine as the purson who signed the same as such, and acknowledged 
that he did sign, seal, and execute the same for the uses and pur- 
poses therein mentioned. 

[In testimony whereof I have hereunto set my hand and affixed 

my notarial seal this 15th day of March, anno Domini 1572. 
119 [SEAT. ] JOHN B. ADAMS, 
Notary Public in the City of Chicago, County of Cook. 
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ExnipBit G. 
Consolidated Mortgage. 


This indenture, made this twenty-fourth day of April,in the year 
one thousand eight hundred and seventy-two, between the Chicago, 
Danville and Vincennes Railroad Company, a corporation of the 
States of Illinois and Indiana, party of the first part, and William 
R. Fosdick and James D. Fish, of the city and State of New York, 
trustees upon certain trusts hereinafter specified and provided, the 
party of the second part. 


Whereas the Chieago, Danville and Vineennes Railroad Com- 
pany has heretofore issued, sold, and disposed of two thousand and 
tive hundred of its first-mortgage bonds of one thousand dollars 
each, numbered from number one (1) to two thousand and five hun- 
dred (2500), both inclusive, amounting in the aggregate to two mill- 
ions and five hundred thousand dollars, which bonds are dated the 
tenth day of March, A. D. 1889,— are due and payable on the first 
day of April, A. D. 1909, with semi-annual interest coupons attached 

thereto, payabie on the first days of April and October in each 
120. year until the maturity of said bonds, and both principal and 

interest payable in United States gold coin, and all of which 
bonds are now outstanding and unpaid; 

And whereas said corporation, in order to secure the payment of 
the principal and interest of the said two millions and five hundred 
thousand dollars of bonds, did under the date of the tenth day of 
March, A. D. 1869, aforesaid, make and execute a certain mortgage 
or deed of trust to William R. Fosdick and James D. Fish, trustees, 
conveying to them as said trustees that division of the road of said 
corporation situate, lying, and being in the counties of Cook, Will, 
Kankakee, Iroquois, and Vermillion, in the State of Illinois, together 
with certain other property of said corporation, reference belng had 
to the mortgage or deed of trust aforesaid which is recorded in the 
several counties mentioned therein fora more full description of the 
premises and property so conveyed and embraced in said deed of 

trust and forall otherand further provisions contained therein ; 
121 And whereas the Chicago, Danville and Vincennes Rail- 

road Company) have made and executed certain other of its 
tirst-mortgage bonds of one thousand dollars each, numbered froim 
number two thousand five hundred and one (2,501) to four. thou- 
sand (4.000), both inclusive, amounting in the aggregate to one mill- 
jon and five hundred thousand dollars, which bonds are dated on 
the 12th day of March, A. D. 1872, are due and payable on the first 
day of April, A. D. 1912, with semi-annual interest coupons attached - 
thereto payable on the first days of April and October in each year 
until the maturity of said bonds, and both principal and interest 
payable in United States gold coin, and which bonds said company 
are now about to sell and dispose of for the purpose of providing a 
portion of the means required for the construction and equipment 
of that division of its road situate in the State of Indiana ; 
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And whereas said corporation,in order to secure the payment of the 
principal and interest of said last-mentioned one million and five hun- 
dred thousand dollarsof bonds, did under thedate of the twelfth 
122. 3=day of March, A. D. 1872, aforesaid, make and execute a cer- 
tain other mortgage or deed of trust to William R. Fosdick 
and James D. Fish, trustees, conveying to them, as said trustees, 
that division of the road of said corporation situate, lying, and 
being in the counties of Warren, Fountain, Parke, and Clay, in the 
State of Indiana, together with certain other property of said cor- 
poration, reference being had to the mortgage or deed of trust afore- 
said which is recorded in the several counties mentioned therein 
for a more full description of the premises and property so conveyed 
and embraced in said deed of trust and for all other and further 
provisions contained therein : 

Now, for the purpose of more fully securing and assuring the 
punctual payment of the said two millions and five hundred thou- 
sand dollars of bonds before mentioned, numbered from number 1] 
to 2500, both inclusive, and dated the tenth day of March, A. D. 
1869, and due and payable on the first day of April, A. D. 1909, and 

every part thereof, and the Interest ther on, to the persons who 

25 may become the holders of the same or any of them, this 
indenture witnesseth that the said Chicago, Danville and 
Vincennes Railroad Company, party of the first part, in considera- 
tion of all and singular the premises and for the further considera- 
tion of one dollar, to them in hand paid by the said party of the 
second part, trustees as aforesaid, at and before the ensealing hereof, 
the payment of which is hereby acknowledged, in addition to the 
conveyance made by it to said party of the second part by the In- 
denture aforesaid, dated March 10, A. D. 1869, doth hereby grant, 
bargain, sell, enfeoff, release, assign, and convey unto the said 
William R. Fosdick and James D. I*ish, trustees as aforesaid, party 
of the second part, and to their successors and assigns, all and 
singular the entire division of the railroad of the party of the first 
part situate, lying, and being in the Stat ot Indiana, commencing 
on the boundary line between the States of [linois and Indiana, in 
the township of Marshfield and sounty of Warren, in the State 
of Indiana, at the point where it connects with the road of 
the party of the first part terminating on the eastern 

124 ——s line of the — of Illinois, in the town of Ross, 
in Vermillion county, in said last-named State, and distant 

about ja miles southeasterly pt the village of Rossville, extend- 
ing thenee ina southeasterly direction to Covington, in Fountain 
county; thence southerly to manntestimne in Parke county, and 
thence southeasterly to Brazil, in C! lay county, on the line of the Terre 
Haute and Indianapolis railroad: also a branch road extending 
from the main line before described, commencing at a point on said 
main line distant about three miles south from Covington, in Fount- 
ain county, and extending in an easterly direction to the village of 
Newburg, in said county, ‘the entire le ngth of the road being about 
eighty miles , and also all such additional branch roads as said party 
of the first part may hereafter construct in the State of Indiana for 
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the purpose of extending its tracts into the coal and mining regions 
in the vicinity of said main linesof road, with all its franchises, 
equipments, property, tools, issues, and profits, and all its 
125 lands, tenements, buildings, fixtures, machinery, goods, and 
chattles connected with or used in the using or operating 
of said railroad or appurtenant thereto, and all its rails, ties, fuel, 
fencing, and erections, and all its rights of way and easements, and 
all cars, engines, and to/ls, and all rents, reservations, and reversions 
of every nature and kind whatever, including all the property be- 
tween said terminal points which said party of the first part now 
has or owns and possesses or may hereafter acquire, either in law or 
equity, of every kind whatever pertinent thereto; to have and to 
hold the said railway property, premises, interests, rights, and ap- 
purtenances mentioned as aforesaid and hereby conveyed or 
intended so to be by this conveyance unto the said party of the 
second part, as such trustees as aforesaid, and to their successors in 
said trust or assigns, to and for the only use, benefit, and behoof 
of the said trustess and their cestui que trust, their successors and as- 
signs forever, subject, however, to prior lien provided for in a cer- 
tain mortgage or deed of trust made by the party of the first 
126 part hereto to the party of the second part hereto, dated 
March 12th, 1872, to secure one million and five hundred 
thousand dollars of bonds to be issued by the party of the first part 
aud hereinbefore referred to. 

And, for the purpose of more fully securing and assuring the 
punctual payment of the said one million and five hundred thou- 
sand dollars of bonds before mentioned, numbered from number 
2501 to number 4000, both inclusive, and dated the 12th day of 
March, A. D. 1872, and due and payable on the first day of April, 
A. D. 1912, and every part thereof and the interest thereon to the 
persons who nay become the holders of the sume or any of them, 
this indenture further witnesseth that the said Chicago, Danville 
and Vincennes Railroad Company, party of the first part, in con- 
sideration of all and singular the premises, and for the further con- 
sideration of one dollar to them in hand paid by the said party of 
the second part, trustee as aforesaid, at and before the ensealing 

hereof, the payment of which is hereby acknowledged, in 
127 = addition to the conveyance made by it to said party of the 

second part by the indenture aforesaid, dated March 12th, A. 
D. 1872, doth hereby grant, bargain, sell, enfeoff, release, assign, 
and convey unto the said William R. Fosdick and James D. Fish, 
trustees as aforesaid, party of the second part, and to their successors 
and assigns, all and singular the entire railroad of the party of the 
first part, lying, being, and extending from its terminus, in the city 
of Chicago, in Cook county, Illinois, southerly, through the counties 
of Cook, Will, Kankakee, Iroquois, and Vermillion, to the city of 
Danville, being in length about ene hundred and thirty miles, with 
all its franchises, equipments, property, tolls, issues, and profits, and 
all its lands, tenements, buildings, fixtures, machinery, goods, and 
chattels connected with or used in the using or operating of said 
railroad or appurtenant thereto, and all its rails, ties, fuel, fencing, 
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and erections, and all its rights of way and easements, and all cars, 
engines, and tools, and all rents, reservations, and reversions 
128 of every nature and kind whatever, including all the prop- 
erty between said terminal points which said party of the 
first part now has or owns or possesses or may hereafter acquire, 
either in law or equity, of every kind whatever pertinent thereto; 
to have and to hold the said railway, property, premises, interests, 
rights, and appurtenances mentioned as aforesaid and hereby con- 
veyed or intended so to be by this conveyance unto the said party 
of the second purt, as such trustees aforesaid, and to their successors 
in said trust or assigns to and for the only use, benefit, and behoof 
of the said trustees and their cestui que frust., their successors and 
assigns forever; subject, however, to a prior lien provided for ina 
certain mortgage or deed of trust made by the party of the first part 
hereto to the party of the second part hereto, dated March 10th, A. 
D. 1869, to secure two millions and five hundred thousand dollars 
of bonds issued by the party of the first part and hereinbefore re- 
ferred to. 
It is provided, however, that the grants and conveyances 
129 hereinbefore contained shall not include nor operate to trans- 
fer any lands, goods, chattels, preperty, machinery, equip- 
ments, or other matters which said company now owns or may 
hereafter acquire that need not be used for any purpose incident to 
the mahagement or operations of said railway or the repair thereof 
or in the buisness of said railway company, nor any franchises, power, 
or corporate right to build that portion of the line of railroad which, 
by its charter, it is authorized to locate and construct and not em- 
braced within the terminal points hereinbefore described, but all 
Which last-mentioned franchises and rights of way shall be wholly 
excepted and exempt from these presents and the grant and convey- 
ance herein specified, nor shall these presents in any way prohibit 
the party of the first part from selling and conveying or otherwise 
disposing of the same and all the proceeds thereof, nor from receiv- 
ing, using, and applying any money or personal property of said 


oa 
. 


company to the repairs of said road or its appurtenances or to 
130 = its current expenses or to the purchase of necessary machin- 
ery or the renewal thereof; and the board of directors of said 
company may likewise distribute and pay any net annual incomes 
und profits to stockholders after paying the interest on the said 
bonds and providing for any sinking fund required to be created 
and kept. It is further provided that all the property herein and 
hereby conveyed to the party of the second part shall be held by 
them in special trust and confidence and upon the conditions fol- 
lowing—that is to say: 
lst. That these conveyances are for and shall be by the said party 
of the second part, their successors and assigns, held, used, and 
owned solely for the benefit and protection and security of the per- 
sons and corporation- who shall hold and own the bonds issued as 
aforesaid by the party of the first part, and for enforeing the stipu- 
lations of said company as to said issue of bonds and the disposal 
thereof and securing the same and the final payment thereof in 
S—2:6 
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their true interest and meaning, whether contained in said 
151 bonds or the interest warrants attached to them or in this 
deed. 
2nd. That for the better assuring and confirming the title and 
powers of the said party of the second part, their successors and as- 
signs, in the said premises and property hereby conveyed, and in 
and to any premises and property or rights hereafter accruing or to 
be acquired by said party of the first part appurtenant to said rail- 
road which is intended to pass or be passed by this conveyance, the 
said party of the first part, their successors and assigns, will and 
shall, as often as may be lawfully required by the party of the second 
part or their successors or assigns holding the above-granted trust, 
do such acts and make such other and further conveyances and as- 
surances as such party in the second part shall by counsel learned 
in the law be advised are necessary for the better carrying out of 
the object of the parties to this mortgage or deed or trust. 
ord. That if the sald party of the first part, their suecessors or 
assigus.shall well and truly pay to the holders of said bonds 
132 so issued and secured the respective sums of money and in- 
terest due and accruing on said bonds on the days and times 
therein mentioned and according tothe tenor and effects of said bonds, 
then and thenceforth this indenture and all the estate hereby granted 
shall become and be utterly void and of no further effect, and the 
sume shall be by such payment wholly annulled and satisfied with- 
out any further receipt or entry of satisfaction of record whatever, 
but shall be, if required, entered and certified on any record of the 
same as so satisfied by the party of the second part or their suc-, 
cessors. 
4th. That until defaults shall have been made by the party of the 
first part in the payment of principal or interest of the said bonds 
or some of them, or until defaults shall have been made in respect 
to something herein required to be done by the said party of the 
first part, the party of the first part shall be suffered and permitted 
to possess, use, occupy, manage, and operate the said rail- 
133 road, property, and franchises and appurtenances, and to re- 
new, replace, and repair the same and every part thereof, 
and take and receive and use the tolls, rents, issues, incomes, and 
profits thereof and dispose of the same in any manner not incon- 
sistent with this instrument. 
oth. In case default shall be made in the payment of any inter- 
est on any of the aforesaid bonds issued or to be issued accord ing to 
the tenor of the coupons thereto annexed or of the provisions 
hereof, or in case default shall be made in the payment of the prin- 
cipal of said bonds or any of them when the same shall become 
due without the consent of the holder of such bond on which such 
default shall ovcur, the said party of the first part hereby cove- 
nants and agrees to and with the party of the second part and their 
successors and assigns that within six months after such default 
shall have occurred, the same defaults still continuing, the said 
party of the first part,on demand of the said trustee or trustees 
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for the time being, shall and will surrender to him or them or to 
their agent the actual possession of the herein granted and 
1384. demised railroad and premises, together with all the books, 
records, papers, accounts, and money of said company and 
all management and control thereof, and that all the expenses of 
taking, holding, managing, and operating said property, if posses- 
sion be so taken, shall be paid from the incomes and profits thereof, 
and if said property shall after such taking possession thereof be 
sold, then from the sale thereof, or such expenses may be paid from 
the sale of any personal property as the said trustees may deem 
proper, and that said party of the second part and their successors, 
having taken such possession, may manage, operate, and control 
said road and property and all of its affairs and appoint all need- 
ful agents and employees for that purpose and pay the same and 
receive all the incomes, issues, and profits thereof and apply the 
same to the payment of the said interest so in default, according to 
the true intent and tenor of the said bonds and the coupons an- 
nexed and to the terms of this deed, until such default shall 
135 have been satisfied, if such incomes and profits will satisfy the 
same, first paying all expenses of such possession and man- 
agement and all taxes, assessments, and charges on said property 
and a just compensation for their own services as such trustees; but 
in any and all cases of such taking of possession by said party of 
the second part and paying up any such default and the expenses 
aforesaid the said party of the second part shall immediately there- 
after redeliver the said railway and premises, books, records, and 
monev and accounts into the possession of the party of the first 
part: Provided, That no such demand for such possession shall be 
made by said trustee or trustees until they shall have been required 
by the holders of at leest the one-half of all of the said issue of bonds 
which shall then be unpaid and outstanding to make such demand 
and to take such possession of said road and property. 
6th. That in ease default shall be made as aforesaid and shall 
continue as aforesaid it shall be lawful for the party of the 
136 second part or their syecessors in said trust, after entry as 
aforesaid or other entry or without entry, personally or by 
agent or attorney to sell and dispose of to the highest bidder all 
and singular the premises hereby conveyed or intended so to be at 
publie auction in the city of Chicago, in the State of Illinois, or in 
the city of Indianapolis, in the State of Indiana, at such time as 
suid party of the second part may appoint, first having detnanded 
of the party of the first part fall payment of all money then in de- 
fault, and also first having given sixty days’ notice of such time and 
place of sale and a full description of the property so to be sold by 
advertisement thereof in three newspapers, one published in Chicago, 
in the State of Illinois, one published in Indianapolis, in the State 
of Indiana, and one published in the city of New York, and to ad- 
journ said sale from time to time in their discretion, and 1f edjourned 
to make such sale in manner aforesaid, without further notice, at the 
time and place to which it may be adjourned, and upon such sale 
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and receiving the purchase-money therefor to convey the same 
137 by good and sufficient conveyances to the purchaser or pur- 

chasers, and such sale and conveyance so made shall convey 
all the right, title, estate, interest, and property of the said party of the 
first part of, in,and to the said road, premises, franchises, and property 
to the said purchaser in fee simple forever, and shall bea perpetual 
bar both in law and equity, against the said party of the first part and 
their successors and assigns and against all and every person claim- 
ing or to claim the said premises or any part thereof under them 
forever; after deducting’ from the proceeds of such sale the expenses 
of the sale and conveyance and all advanees or liabilities which 
mav have been made or incurred by the party of the second part 
in operating and controlling and maintaining the said railroad and 
property and in managing its business and affairs while in posses- 
sion, and all payments for taxes, charge-, and assessments on sa id 
premises or any part thereof, as well as reasonable compensation for 

their own services, to apply the proceeds of such sale to the 
138 payment of the interest on said bonds or so many of them as 

shall have been issued by said party of the first part and be 
then outstanding pro rata until all such interest shall be paid, and 
afterwards to apply the remainder to the payment of the principal of 
said bonds pro rata until such principal shall be paid, and if any 
surplus remain after paying all of said matters to pay such surplus 
to the party of the first part, and such payments shall be so made 
on said bonds whether the same shall have become due or not at the 
time of such sale. 

It is hereby declared that the receipt of said trustee or trustees 
making any such wri to the purchaser of the premises for the pur- 
chase-money shall be a full and sufficient discharge of such pur- 
chase therefor, and th at said purchaser shall not, after payment of 
said purchase-money and obtaining such receipt therefor, be liable 
orin any way bound to see said purchase-money applied to this 

trust or otherwise or in any manner answerable for its loss 
139 = or misapplication or obliged to inquire into the authority for 
making such sale. 

7th. At any sale of the property aforesaid or any part thereof 
made by virtue of these presents or by judicial authority the said 
trustee or trustees may bid for and purchase or cause to be pur- 
ehased the property so sold or any part of it in behalf of the holders 
of said bonds, secured by this deed, then outstanding, at a reason- 
able price, if only a part be sold; but, if the whole property be sold, 
at a price not exceeding the whole amount of said bonds and inter- 
est then outstanding. 

Sth. If default be made by the party of the first part in the pay- 
ment of any half vear’s interest on any of said bonds, and the war- 
rant or coupon for such interest shall have been presented and its 
payment demanded, and such default shall have continued six 
months after such demand without the consent of the holder of 

such coupon or bond, then and thereupon the principal of 
140) all of the : sald bonds hereby secured shal] be and become 
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immediately due and payable, anything in such bonds to the 
contrary notwithstanding, and the said party of the second part may 
so declare the same and notify the party of the first part thereof, 
and, upon the written request of the holders of a majority of the 
said bonds then outstanding, shall proceed to collect both principal 
and interest of all such bonds outstanding by foreclosure and sale 
of said property or otherwise, as herein provided. 

%th. It is hereby mutually agreed by the parties hereto that the 
trustees shall be responsible only for gross negligence and willful 
default, and that they shall not be bound to do any act touching 
the execution of the trust, except at their own option, which may in- 
volve them In personal expense or liability unless first duly and 
satisfactorily indemnified against the same by one or more of said 

bondholders. In ease of the death, resignation, or inability 
141 ~=toactof any trustee the board of directors may appoint a suc- 

cessor, and failing to so appoint any court of competent juris- 
diction may appoint a trustee to fill such vacaney on the application 
of the holders of the one-sixth part of the bonds hereby intended to 
be secured then outstanding, and such appointment by the board or 
by such court shall invest the trustees so appointed with all the inter- 
est, estate, power, and authority In the premises, and subject bim or 
them to the same obligations hereby given and granted to the party 
of the second part herein. 

The foregoing grants, conveyances, and covenants In this inden- 
ture contained are made and entered into by the Chicago, Danville, 
and Vincennes Railroad Company, party of the first part hereto, 
upon the express understanding, agreement, and condition that in 
cuse the party of the first part or its successors or assigns shall deem 
it necessary or desirable at any future time, in consequence of an 
increase of the traftie of the said railroad, to issue and dispose of 

any amount of bonds or other evidences of indebtedness 
142 ~=for the purpose of providing the means for the purchase of 

additional rolling stock and equipment for the use of said rail- 
road or of said company, its successors or assigns, or for the improve- 
ment of said railroad or property, that then and in that case the said 
Chicago, Danville and Vineennes Railroad Company, its successors 
or assigns,may secure the payment of the principal and interest of 
such bonds or other evidences of indebtedness so issued and disposed 
of by mortgage upon all the roads and property of said company 
hereinbefore mentioned and described, and that such mortgage when 
so made and executed shall constitute and be and become a lien 
upon all said roads and property prior to and having precedence of 
the liens hereinbefore provided for by this instrument. 

In witness whereof the said Chicago, Danville and Vincennes 
Railroad Company, the party of the first part, has caused these 
presents to be executed and signed by the president of their com- 

pany and attested by their secretary in their behalf and 
145 for the said company and has caused the corporate seal of 
the company to be hereto affixed the day and year first above 
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written, and the parties of the second part bave hereunto set their 

hands and aflixed their seals the same day and year aforesaid. 
CHICAGO, DANVILLE AND VINCENNES 

RAILROAD COMPANY, 
[seAL.] By W. D. JUDSON, President. 
Attest: J. S. CAMPBELL, Secretary 

WM. R. FOSDICK, SEAL. 
JAMES D. FISH, Trustees. ms 


STATE OF New YORK, 
( uly and ¢ ounty of New York, | 


Before me, the undersigned, a notary public of the State of New 
York, in the city of New York, duly commissioned and qualified, 
came this day William D. Judson, to me personally known, and also 
known by me to be the president of the Chicago, Danville and Vin- 
cennes Railroad Company, the party of the first part in the above 
deed of trust, and who executed the same on behalf of said company, 

and acknowledged that the said railroad company and he, as 
l44 the president of said company and in its behalf, did sign, seal, 

and deliver the said indenture and deed of trust as and for 
its own act and deed and for the uses and purposes therein men- 
tioned. 

Also personally appeared before me at the same time the above- 
named Wilham R. Fosdick and James D. Fish, trustees, and the 
party of the second part in the foregoing mortgage and deed of 
trust, and personally known to me as the persons who signed the 
same as such, and acknowledged that they did sign, seal, and exe- 
cute the same for the uses and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this twenty-fifth day of April, anno Domini 1872. 

J. A. WELCH, 
Notary Public, Ne iv York City and County. 


[ SEAL. | 
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Certificate of indebtedness of the Chicago, Danville and Vincennes 
Railroad Co.; principal and interest payable in United States 


cold coin. 


The Chieago, Danville and Vincennes Railroad Company ac- 
knowledges itself indebted LO - or bearer —_—_ dollars, pay- 
able on the first day of February, 1879, with interest from and after 
february Ist, 1874, at seven per cent. per annum, payable semi- 
annually on the first days of February and August in ench vear, at 
the office or ageney of said company, in the city of New York, on 
the delivery of the annexed interest warrants at such place as may 
be designated by said company by advertisement published in said 
city, and both prineipal aud interest payable in United States gold 
Coll). 
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This certificate is issued by the Chicago, Danville and Viucennes 
Railroad Company in exchange for a like amount of interest cou- 
pons from its first-mortgage bonds maturing in equal proportions on 

the following dates, viz., Oct. Ist, 1873, April Ist, 1874, October 
146 Ist, 1874, and April Ist, 1875, from bonds numbered as spec- 

ified in the trustees’ certificate hereto attached for the pur- 
pose of deferring the payment of said coupons until the maturity of 
this certificate, the coupons aforesaid having been deposited in trust 
with William R. Fosdick, trustee, for the benefit, protection, and 
security of holder hereof. 

lt is agreed on the part of the said Chicago, Danville and Vin- 
cennes Railroad Company that in case of the non-payment of the 
interest hereon on demand at any time when due, or in case of the 
non-payment of the coupons from its first-mortgage bonds maturing 
October Ist, 1875, and on the first days of April and October in 
each succeeding year until the payment of this certificate, or in case 
of the non-payment of the principal of this certificate at mnaturity, 
that the holder hereof in such case shall be entitled to demand of 
and receive from the trustee above named the interest coupons 

hereinbefore mentioned, with all their rights to proceed 
147 = against the company upon the surrender of this certificate to 
said trustee. 

In testimony whereof the said company have caused the foregoing 
to be attested on its behalf by its president and treasurer aud _ its 
corporate seal to be affixed hereto, at the city of Chicago, in the State 
of Illinois, this twentieth day of November, 1875. 


, Presid ne, 
—— -——- , Treasurer 
| hereby certify that I have received interest coupons from the 
first-mortgage bonds of the Chicago, Danville and Vineennes Rail- 
roud Company, number- —, amounting to — dollars, as stated in the 
above certificate of indebtedness, which I hold in trust upon the 
terms and conditions above expressed. 


a. a, Trust e. 


The Chicago, Danville & Vincennes Railroad Company will pay 
the bearer, at its agency in the city of New York, — dollars in coin 
on the first day of February, 1879, for semi-annual interest on its 
“certificate of indebtedness.” 


Tl ey 
No. — eo = L PCUSI TCT . 
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148 exuipir Lt. 
Mortgage to Secure Convertible Mortgage Bonds. 
form of mortgage. 


This indenture made this sixteentb day of December, in the year 
one thousand eight hundred and seventy-two, between the Chi- 
eago, Danville and Vincennes Railroad Contpany, a corporation 
of the States of Illinois and Indiana, party of the first part, and 
James D. Fish and James W. Elwell, of the city and State of New 
York, trustees, upon certain trusts hereinafter specified and pro- 
vided, the party of the second part. 


Whereas the Chicago, Danvilleand Vincennes Railroad Company, 
a corporation of the States of Illinois and Indiana, under and in 
pursuance of the provisions of the acts Incorporating the same, are 
constructing and operating a railroad in said States, commencing at 


ee 


the city of Chicago and extending southerly through the counties of 


Cook, Will, Kankakee, Lroquois, and Vermillion, in Illinois, to the 
city of Danville, and also extending from a point on the line above 

described, distant about twelve miles vorth of Danville afore- 
149 ~~ saia, in a southeasterly direction to the boundary line of the 

State of Indiana, and thence, in said last-named State,in a 
southeasterly direction to Covington, in Fountain county; thence 
southerly to Montezuma, in Parke county, and thence southeasterly 
to Brazil, in Clay county, on the line of the Terre Haute and Indian- 
apolis railroad; also a branch road extending from the main line 
before described, commencing at a point on said main tine distant 
about three miles south from Covington, in Fountain county, and 
extending in an easterly direction to the village of Newburg, in said 
county, and Is now engaged in constructing and operating the same ; 

And whereas at a meeting of the board of directors of the said Chi- 
eago, Danville and Vincennes Railroad Company, the party of the 
first part, held pursuant to law on the fourteenth day of December, 
in the year one thousand eight hundred and seventy-two, the said 
board of directors resolved and enacted an order and resolution as 

follows, to wit: 
150 “ Whereas in consequence of an increase in the traffic of this 
company’s road it has become necessary to provide the means 
for the purchase of additional rolling stock and equipment for the 
use of the company and for the improvement of the company’s road 
and property: ‘Therefore, 

“ Resolved, That an issue of bonds shall be made by the company 
designated ‘convertible mortgage bonds,’ amounting to one mill- 
ion of dollars, eight hundred of said bonds to be for the sum of $1,000 
ach,and four hundred of said bonds to be for the sum of $500 each, 
ull of said bonds to bear seven per cent. per annum interest, pay- 
able semi-annually on the first days of February and August in 
each year, and the principal to be payable on the first day of Feb- 
ruary, 1893,and both principal and interest to be payable in United 
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States gold coin in the city of New York, each bond to be converti- 
ble into the capital stock qt the company at par at any time before 
maturity, Upon thirty days’ written notice to the COLD pany, and each 


bond to contain iit CXpress waiver of all recourss by the 
lol holder of the same to. any individual liability of the stock 
holders of this company. That said bonds shall be dated as 
made on the first day of Januarv, A. D. 1875. In case default be 


made in payment of any half-year’s interest on any of said bonds, 
and the warrant for said interest shall have been presented and tts 
payment demanded, and such default shall have continued for six 
months after sach demand without the consent of the holder of said 
coupon or bond, then and thereupon the principal of all such bonds 


shall become immediately due and payable. That a warrant for each 
semi-annual payment of interest shall be made and authenticated for 
and on behalf of this company by the secretary of this company and 


annexed to each bond. That said bonds shall be prepared by the 


president of the company and signed by him for and on behalf of 
this company and attested by the treasurer, and shall have annexed 
to them a certificate of authentication of the trustee or trustees under 

the mortgage made to secure them, and shall not be issued or 
152 ~— obligatory without such certificate’ 

“That for the purpose of securing the final payment of said 
issue of $1,000,000 of bonds, with all interest to accrue thereon, this 
company will makeand deliverto James D. Fish and James W. Elwell, 
as trustees, a mortgage and deed of trust, conveying to said persons, 
as trustees, for the benefit of every holder of such bonds or any of 
them all the road of this company extending from Chicago, in Cook 
county, Illinois, southerly through the counties of Cook, Will, Kanka- 
kee, Iroquois, and Vermillion tothe city of Danville, in said State of 
Illinois, and also extending from a point on the lineabove deseribed, 
situate about twelve miles north of Danville aforesaid In a south- 
easterly direction to the boundary line of the State of Indiana, and 
thence in said last-named State in a southeasterly direction to Coving- 
ton, in Fountain county; thence southerly to Montezuma, in Parke 
county, and thence southeasterly to Brazil, in Clay county, on the 

line of the ‘Terre Haute and [ndianapolis railroad, also il 
153 branch road extending from the main line before described, | 

commencing at a point on said main line distant about three 
miles south from Covington, in Fountain county, and extending In 
an easterly direction to the village of Newburg, in said county, and 
also all such additional branch roads as this company may here- 
after construct for the purpose of extending it- tracks into the coal 
and mining regions in the vicinity of its said main lines of road, 
with all the property, rights, and franchises of this company of every 
kind and description whatever pertinent to said roads between all 
said terminal points, and all the income to be had and derived from 
operating the same, in trust tosecure the final payment of said bonds 
as aforesaid, with all the rights, covenants, powers, and = au- 
thority, in case default be made by this company in such pay- 
ments as in said deed of trust shall be specified, to foreclose 
said mortgage and to sell the property so mortgaged or to 

j——°) } 6} 
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take possession of and operate the same and_ receive 
154.‘ the income thereof, but not in any,case before any default to 

disturb or interfere with this company in the possession, con- 
trol, and management thereof, or from receiving the incomes thereof, 
or from selling or exchanging any of the personal property or ma- 
chinery or equipments thereof, or any of the lands or real estate not 
necessary for the use and operation of the railroad,as to all of which 
as will be in said mortgage and deed of trust specifically stated, 
agreed upon, and set forth; that the president of this company is 
hereby authorized and fully empowered to make and sign and exe- 
cute and seal with the corporate seal of this company the said mort- 
gage and deed of trust, and to acknowledge the same for and on 
behalf of this company for record, and on the acceptance of said 
trust and signing the said deed by the said trustees to cause the 
same to be recorded according to law, and thereupon to make, sign, 

execute, and prepare said $1,000,000 of bonds for issue and 
155 — sale as shall be hereafter ordered by this board ;” 

And whereas the said Chicago, Danville and Vincennes 
Railroad Company, party of the first part, hath in accordance with 
the provisions of said order and resolution made and executed 
bonds to the amount of one million dollars of the form, denomina- 
tion, aud character prescribed by said order and resolution, and hold 
the same to be authenticated, issued, used, and disposed of for the 
purposes in said order and resolution stated: 

Now, therefore, in further pursuance of said order and resolution 
and to the end and purpose of securing and assuring the. punctual 
payment of said one million dollars of bonds and every part thereof 
which may be issued to the persons who may become the 
holders of the same, or any. of them, this indenture witnesseth 
that the said Chicago, Danville and Vincennes Railroad Com- 
pany, party of the first part, in consideration of all and singular 
the premises, and for the further consideration of one dollar to 

them in hand paid by the said party of the second part, 
156 trustees as aforesaid, at and before the ensealing hereof, the 

payment of which is hereby acknowledged, doth hereby grant, 
bargain, sell, enfeoff, release, assign, and convey unto the said James 
Db. Fish and James W. Elwell, trustees as aforesaid, party of the 
second part, and to their suecessors and assigns, all and singular 
the entire railroad of the party of the first part lying, being, and 
extending from its terminus in the city of Chicago, in Cook county, 
Illinois, southerly through the counties of Cook, Will, Kankakee, 
[roquois, and Vermillion to the city of Danville, in said State of 
Illinois, and also extending from a point on the line above described 
situate about twelve miles north of Danville aforesaid in a south- 
easterly direction to the boundary line of the State of Indiana, and 
thence in said last-named State in a southeasterly direction — Cov- 
ington, In Fountain county, thence southerly to Montezuma, In 
Parke county, and thence southeasterly to Brazil, in Clay county, 

on the line of the Terre Haute and Indianapolis railroad ; 
1o7 ~=—alsoa branch road extending from the tain line before de- 
scribed, commencing at a point on said main line distant 
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about three miles south from Covington, in Fountain county, and 
extending in an easterly direction to the village of Newburg, in 
said county, the entire length of road being about two hundred and 
ten miles; and also all such additional branch roads as said party 
of the first part may hereafter construct for the purpose of extend 
ing its tracks into the coal and mining regions in the vicinity of 
said main lines of road, with all its franchises, equipments, prop- 
erty, tolls, issues, and profits,and all its lands, tenements, buildings, 
fixtures, machinery, ~oods, and chatt/es connected with or used 
in the using or operating of said railroad or appurtenant there- 
to, and all its rails, ties, fuel, fencing, and erections, and all 
its rights of way and easements, and all cars, engines, and 
tools, and all rents, reservations, and reversions of every nature 
and kind whatever, including all the property between all said 
terminal points which said party of the first part now 
158 has or owns and possesses or may hereafter acquire, either in 
law or equity, of every kind whatever pertinent thereto: Pro- 
vided, however, that this grant and conveyance aforesaid shall not 
include nor operate to transfer any lands, goods, chattles, property, 
machinery, equipment, or other matters which said company now 
owns or may hereafter acquire that néed not be used for any pur- 
pose incident to the management or operation of said railway or the 
repair thereof or in the business of said railway company, nor any 
franchises, power, or corporate right LO build that portion of the line 
of railroad which, by its charter, it Is authorized to locate and COoli- 
struct and not embraced within tiie terminal points hereinbefore 
described, but all which last-mentioned franchises and right of wav 
shall be wholly excepted and exept from these presents and the 
grantand conveyance herein specified, nov shall these presents in any 
way prohibit the party of the first part from selling and conveying or 
otherwise disposing of the same and all the proceeds thereof, 
io? nor from receiving, using,and applyingany money or personal 
property of said company tothe repairs of said road or its appur- 
tenances or to its current expenses or to the purchase of necessary 
machinery or the renewal thereof, and the board of directors of said 
company mav likewise distribute and pay any net annual incomes 
and profits to stockholders after paying the interest on the said 
bonds and providing for any sinking fund required to be created 
and kept. To have and to hold the said railway property, premises, 
interest, rights, and appurtenances mentioned as aforesaid and 
hereby conveyed or intended so to be by this conveyance unto the 
said party of the second part as such trustees as aforesaid and to 
their successors In said trust or assigns to and for the only use, ben- 
efit, and behoof of the said trustees and their cestus (pile trust, their 
successors and assigns, forever, but in special trust and confidence, 
and Upon the conditions following—that Is to say: 
ist. That this conveyance is for and shall be by the said 
160 party of the second part, their successors and assigns, held, 
used, and owned solely for the benefit and protection and 
security of the persons and corporations who shall hold and own 
the bonds about to be Issued as aforesaid by the party of the first 
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part, and for enforcing the stipulations of said company as to said 
issue of bonds and the disposal thereof and securing the same and 
the final payment thereof in their true intent and meaning, whether 
contained in said bonds on the interest warrants attached to them 
or in this deed. 
2nd. That for the better assuring and confirming the title and 
powers of the said party of the second part, their successors and as- 
signs, in the said premises and property hereby conveyed, and in 
and to any premises and property or rights hereafter accruing or to 
be acquired by said party of the first part appurtenant to said rail- 
road which is intended to pass or be passed by this conveyance, the 
said party of the first part, their successors and assigns, will and 
shall as often as may be lawfully required by the party of 
16] the second part, or their suecessors or assigns, holding the 
above-granted trust, do such acts and make such other and 
further conveyances and assurances in law as such party of the sec- 
ond part shall by counsel learned in the law be advised are neces- 
sary for the better carrying out of the object of the parties to this 
mortgage or deed of trust. 
od. That if the said party of the first pert, their successors or 
assigns, shall well and truly pay to the holders of said one million 
dollars of bonds so to be issued and hereby secured the respective 
sums of money and interest due and accruing on said bonds on the 
days and times therein mentioned and according to the tenor and 
effect of said bonds, then and thenceforth this indenture and all the 
estate hereby granted shal] become and be utterly void and of ho 
further effect, and the same shall be by such payment wholly an- 
nulled and satisfied without any further receipt or entry of satisfac- 
tion of record whatever, but shall be if required entered and 
162 ~—certified on any record of the same as so satisfied by the party 
of the second part or their successors. 
4th. That until default shall have been made by the party of the 
first part in the payment of principal or interest of the said bonds, 
or some of them, or until default shall have been made in respect 
to something herein required to be done by the said party of the 
first part the said party of the first part shall be suffered and per- 
initted to possess, use, occupy, manage, and operate the said railroad, 
property, and franchises and appurtenances and to'renew, replace, 
and repair the same and every part thereof and take and receive 
and use the tolls, rents, issues, incomes, and profits thereof and dis- 
pose of the same in any manner not inconsistent with this instru- 
ment. 
Sth. In case default shall be made in the payment of any interest 
on any of the aforesaid bonds issued or to be issued according to the 
tenor of the COUPONS thereto annexed or of the provisions 
163 hereof, or in case default shall be made in the payment of 
the principal of said bonds or any of them when the same 
shall become due without the consent of the bolder of such bond on 
which such default shall oceur, the said party of the first part here- 
by covenants and agrees to and with the party of the second part 
and their successors and assigns that within six months after such 
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default shall have occur-ed, the same default still rs the 
said party of the first part, on demand of the said trustee or trust 
for the time being, shall and will surrender to him or them or to 
their agent the actual possession of the herein granted and demised 
ri ailroad and premises, together with all the books, records, papers, 
accounts,and money of said comp: invand allmanagement and control 
thereof, and that all the expenses of taking, holding, managing, and 
operating said property if possession be so taken shall be paid from the 
Income and profits thre reoft, and if said property shall after such taking 
POSsEsslon thereof be sold, then from the sale thereof, or such 
L64 ex pelises may be paid from the sale of any personal property, 
as the said trustees may deem proper, and that said party of 
the second part and their successors, having taken such possession, 
may manage, operate, and control said road and property and all of 
its affairs, and appoint all needful agents and employees for that 
purpose and pay the same, and receive all the incomes, issues, and 
profits thereof, and apply the same to the payment of the said inter- 
est so in default, according to the true intent and tenor of the said 
bonds and the coupons annexed and to the terms of this deed until 
such default- shall have been satisfied, if such Incomes and profits 
will satisfy the same, Bret paying all expenses of such possession 
and management and all taxes, assessments, and charges on said 
property and a just compensation for thelr own services as such 
trustees. But in any and all cases of such taking of possession by 
sald party of the second part and paving Up any such de- 
lbo fault and the expenses aiores. id the said party of the second 
part shall lmmediately thereafter redeliver the said railway 
and premise s, books, records, and mone Vy and accounts Into the pos- 
session of the party of the first pare Provided, that ho such demand 
for such possession shall be made by said trustee or trustees until 
thev shi: ll have been required by the se of at least the one-half 
of ull of the said issue of bonds which shall then be unpaid and 
outstanding to make such demand a1 nl to take such possession of 
said road and property 
6th. That in case default shall be made as aforesaid and shall 
continue as aforesaid it shall be lawful for the party of the second 
part or their successors in said trust, after entry as aforesaid 
or other entry or without entry, personally or by agent or at- 
torney, to sell and dispose of to the highest bidder ‘all and singu- 
lar the premises hereby conveyed or intended so to be at publie 
auction, in the city of Chicago, in the State of Illinois, or in the 
city of Indianapolis, in the State of Indiana, at such 
166 ~=time as said party of the second part may appoint, first 
having demanded of the party of the first part full pay- 
ment of all money then in default, and also first having given sixty 
days’ notice of such time and place of sale and a full deseription of 
the property so to be sold by advertisement thereof in three news- 
papers, one published in Chicago, in the State of Illinois, one pub- 
lished in [ndianapolis, in the State of these and one published 
in the city of New York, and to adjourn said sale from time to time 


in their discretion, and, if adjourned, to make such sale in manner 
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aforesaid without further notice at the time and place to which it 
may be adjourned,and upon such sale and receiving the purchase- 
money therefor to convey the same by good and sufficient convey- 
ances to the purchaser or purchasers, and such sale and conveyance 
so made shall convev all the right, title, estate, interest, and prop- 
erty of the said party of the first part of, in, and to tlie said 
167 ‘road, premises, franchises, and property to the said purchaser 
in fee simple forever, and shall be a perpetual bar, both in 
law and equity, against the said party of the first part and their 
successors and assigns and against all and every person claiming 
or to claim the said premises or any part thereof under them for- 
ever. After deducting from the proceeds of such sale the expenses 
of the sale and conveyance and all advances or liabilities which 
may have been made or incurred by the party of the second part 
in operating and controlling and maintaining the said railroad 
and property, and In managing its business and affairs while in 
possession, and all payments for taxes, charges, and assessments on 
said premises or any part thereof, as well as reasonable compensa- 
tion for their own services, to apply the pro-eeds of such sale to the 
payment of the interest on said bonds or so many of them as shall 
have been issued by said party of the first part and be then out- 
standing pro rata until all such tnterest shall be paid, and 
168 afterwards to apply the remainder to the payment of the 
principal of said bonds pro rata until such principal shall 
be paid, and if any surplus remain after paying all of said matters 
to pay such surplus to the party of the tirst part, and such pay- 
ments shall be so made on said bonds whether the same shall have 
become due or not at the time of such sale. 

[t is hereby declared that the receipt of said trustee or trustees 
making any such sale to the purchaser of the premises for the pur- 
chase-money shall be a full and sufficient discharge of such pur- 
chaser therefor, and that said purchaser shall not, after payment of 
said purchase-money and obtaining such receipt therefor, be liable 
or in any way bound to see said purchase-money ap plied to this 
trust or otherwise or in any manner answerable for its loss or mis- 
application or obliged to inquire into the authority for making such 
sale. 

ith. At any sale of the property aforesaid or any part 

169 thereof made by virtue of these presents or by judiciel 

authority the said trustee or trustees may bid for and pur- 

chase or cause to be purchased the property so sold or any part of 

it in behalf of the holders of said bonds fi by this deed then 

outstanding at a reasonable price if only a part be sold, but if the 

whole property be sold at a price not exceeding the whole amount 
of said bonds and interest then outstanding. 

Sth. If default be made by the party of ‘the first part in the pay- 
inent of any half year’s interest on any of said bonds and the war- 
rant or coupon for such interest shall have been presented and its 
payment demanded and such default shall have continued six 
months after such demand without the consent of the holder of 
such coupon or bond, then and thereupon the principal of all the 
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said bonds hereby secured shall be and become immediately due 
und payable, anything in such bonds to the contrary notwithstand- 

ing, and the said party of the second part may so declare the 
170 ~=same and notify the party of the first part thereof, and upon 

the written request of the holders of a majority of the said 
bonds then outstanding shall proceed to colleet both principal and 
interest of all such bonds outstanding by foreclosure and sale of 
suid property or otherwise, as herein provided. 

%h. It is hereby mutually agreed by the parties hereto that the 
trustees shall be responsible only for gross negligence and willful 
default, and that they shall not be bound to do any act touching the 
execution of the trust, except at their own option, which may in- 
volve them in personal expense or liability unless first duly and 
satisfactorily indemnified against the same by one or more of said 
bondholders. 

In case of the death, resignation, or inability to act of any trustee 
the board of directors may appoint a successor, and, failing lo SO 
appoint, any court of competent jurisdiction may appoint a trustee 

to fill such vacaney on the application of the holders of the 
171 one-sixth part of the bonds hereby intended to be secured 

then outstanding, and such appointment by the board or by 
such court shall invest the trustee so appointed with all the interest, 
estate, power, and authority in the premises and subject hiro or 
them to the same obligations hereby given and granted to the party 
of the second part herein. 

[In witness whereof the said Chicago, Danville and Vincennes 
Railroad Company, the party of the first part, has caused these pres- 
ents to be executed and signed by the president of their company 
and attested by their secretary in their behalf and for the said com- 
pany, and has caused the corporate seal of the company to be hereto 
affixed the day and year first above written; and the parties of the 
-cond part have hereunto set their hands and affixed their seals 
the same day and vear aforesaid. 

[SEAL. | CHICAGO, DANVILLE anp VINCENNES 

RAILROAD COMPANY, 
By W. D. JUDSON, President. 
JAMES D. FISH, [ SEAL. | 
JAMES W. ELWELL, Trustees. [SEAL | 
J.-S. CAMPBELL, Secretary. 


Executed in presence of— 
H. A. GILDERSLEEYV E. 
R. N. WHITLOCK. 


172 STATE OF New YORK, pale 
City and County of New York, j~° 


Before me, the undersigned, a notary public, of the State of New 
York, in the city of New York, duly commissioned and qualified, 
came this day William D. Judson, to me personally known and also 
known by me to be the president of the Chicago, Danville and Vin- 
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cennes Railroad Company, the party of the first part in the above 
deed of trust,and who executed the same on behalf of said company, 
and acknowledged that the said railroad company and _ he as the 
president of said company and — its behalf did sign, seal, and de- 
liver the said indenture and deed of trust as and for its own act and 
deed and for the uses and purposes therein mentioned ; also person- 
ally appeared before me at the same time the above-named James 
D. Fish and James W. Elwell, trustees and the party of the second 
part in the foregoing mortgage and deed of trust, and both person- 
ally known to me as the persons who signed the same as such, and 

each acknowledged that he did sign, seal, and execute the 
173 ~=same for the uses and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and 
affixed my notarial seal this nineteenth day of December, anno 
Domini 1872. 

H. A. GILDERSLEEVE, 
| SEAL. | Notary Public, New York City and County. 


ExHisir K. 
Chattle Mortgage. 


This indenture, made the twelfth day of January, A. D. one 
thousand elght hundred and seventy-five, between the Chicago, Dan- 
ville and Vincennes Railroad Company, a corporation existing under 
the laws of the States of Illinois and Indiana, party ol the first part, 
and R. Biddle Roberts, of the city of Chicago and State of Illinois, 
trustee upon certain trusts hereinafter specified and provided, the 
party of the second part, witnesseth as follows: 

That the party of the first part, in order to pay off and discharge 
certain debts and obligations incurred in the construction, equip- 

ment, and operating of said railroad, and to enable them to 

174 conduct, operate, and continue the buisness of said company, 
and also in pursuance of the resolutions of said company 
passed the second day of January, A. 1). IS7d, a COpy of which reso- 
lutions is hereto annexed, marked “A,” and forming part of this in- 
denture, have made and Issued their several bonds or obligations, 
ail having even date herewith, and which are numbered and are of 
the several denominations following, to wit: Nine hundred and 
fifteen bonds of one thousand dollars each, numbered from 1 to 915, 
both inclusive; one hundred bonds of five hundred dollars eaeh, 
numbered from number 916 to 1015, both inclusive; one hundred 
bonds of two hundred and fifty dollars each, numbered from 1016 
to 1115, both inclusive, and one hundred bonds of one hundred dol- 
lars each, numbered from 1116 to 1215, both inclusive, and each of 
said bonds being made payable to said party of the second part or 
bearer, al the said company’s othee, 1 the city of Chicago, Ol} the 
twelfth day of January, A. D. 1877, with interest thereon at 

175 the rate of seven per cent. per annum from the date thereof. 
Now, this indenture witnesseth that the party of the first 

part, in order to secure the payment of the said several bouds hereinbe- 
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fore mentioned as they respectively fall due in the hands of bona 


fide holders thereof and the interest thereon, and in consideration of 


the sum of one dollar — them in hand paid by the party of th: second 
part, the receipt whereof is hereby acknowledged, have granted, bar- 
vained, sold, assigned, released, conveyed, and confirmed, and by 
these presents do grant, bargain, and sell, assign, release, convey, 
and confirm, transfer, and set over, unto the said party of the second 
part, trustee as aforesaid, and his successors or assigns all the loco- 
motives, passenger cars, baggage cars, freight cars, shop tools, and 
all other machinery and personal property now owned by or in the 
possession of the said party of the first part, and more particularly 
named and deseribed in the schedule hereto annexed, marked “ B,” 

and which said schedule forms a part of this indenture, sub- 
176 = ject, however, to such prior liens as there may be upon the 

same or upon any portion thereof, if any such prior liens 
eXIst: 

To have and to hold the same to the said party of the seeond part 
or to his successors or assigns forever; and it is hereby turther mu- 
tually declared, granted, and agreed by the said company, party of 
the first part, and said party of the second part, trustee representing 
the rights and interests in the securities of the parties taking or hold- 
ing the said: bonds and obligations, in the form and manner follow- 
ing, viz: That if the said party of the first part shall well and faith- 
fully pay the said principal sum of said bonds on the day when the 
same are made payable by this indenture, as above mentioned, ac- 
cording to the true intent and meaning thereof, with the interest due 
thereon, or shall deliver up cancelled to the said party of the second 
all of the said bonds mentioned herein, then these presents 

shall cease and determine; that until default shall have been 
l77 made by the party of the first part in the payment of the 

principal or interest of the said bonds or some of them, or 
until default shall have been made in respect to something herein re- 
quired to be done by the said party of the first part, — shall be suf- 
fered and permitted to possess, use, occupy, Manage, and operate all 
of the chattles and property mentioned herein, and to renew and re- 
pair the same and every part thereof, and take and receive and use 
the tolls, rents, issues, incomes, and profits thereof, and dispose of the 
same in any manner not inconsistent with this instrument; but if 
default shall be made by the party of the first part in the payment 
of said bonds or obligations at the time they shall fall due, accord- 
ing to the true intent and meaning thereof, then it shall be lawful 
for the said party of the second part or lifs successors or assigns, and 
it shall be his or their duty,and they are hereby authorized and em- 
powered, either in person or bv attorney or by his agents, to take 

possession of the said chatt/es and all other articles mentioned 
178 inthe said annexed schedule, and to sell or dispose of the 

same or any part thereof, at public auction, at the best price 
he can obtain for the same, according to the statute in such cases 
made and provided, and out of the proceeds arising from such sale 
to defray the expenses of such sale and his own just and lawful 
charges, and then pay over the proceeds to and amongst the parties 
10—216 
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holding the said bonds or obligations, so far as may be necessary to 
pay the amount then due and in arrears upon the same, and the 
balance of the proceeds (if any there be) to be paid over to the said 
parties of the first part or their assigns. 

In witness whereof the said Chicago, Danville and Vincennes 
Railroad Company, the party of the first part, has caused these 
presents to be executed and signed by the president of their com- 

pany in their behalf and for the said company, and has caused 
179 the corperate seal of the company to be hereto affixed the day 
and year first above written, and the party of the second part 
has hereunto set his hand and affixed his seal the same day and 
year aforesaid. | 
(Signed) CHICAGO, DANVILLE AND VINCENNES 
RAILROAD COMPANY, 

[sEAL OF co.] By W. D. JUDSON, President. 

(Signed) R. BIDDLE ROBERTS, Trustee. (SEAL. | 


STATE OF ILLINOIS, | 


County of vok, } 


This chattle mortgage was acknowledged before me by W. D. 
Judson, president of the Chicago, Danville and Vincennes Railroad 
Company, and R. Biddle Roberts, the said trustee, and entered by 
me this thirteenth day of January, A. D. 1875. 

(Signed) J. CHARLES HAINES, 
Justice of the Peace. 


Exuisit “A.” 


tesolved, That an issue of bonds shall be made by the com- 
pany amounting in theaggregate to asum not exceeding one 

180 =million of dollars in such denominations as the officers of 
the company may deem advisable, payable in not exceeding 

two years from date of issue, either with or without interest, and 
that the said bonds be secured by a chattle mortgage to a trustee or 
trustees upon all the locomotives, passenger cars, baggage and freight 
ears, and all other machinery and shop tools and other personal 
property now owned by or iu possession of the company, subject to 
such prior liens as there may be upon the same in favor of the 
bondholders of the company or any other parties, if any such prior 
liens exist, and that the president of — company be, and he hereby 
is, authorized, directed, and fully empowered to make and sign and 
execute and seal with the corporate seal of the company the said 
chattle mortgage or deed of trust and to acknowledge the same for 
and on behalf of this company for record, and on the acceptance of 
said trust by the said trustee or trustees to cause the same to be re- 
corded according to law and thereupon to make, sign, exe- 

181 cute, and prepare the said bonds for issue, and to use and 
dispose of the said bonds to settle and pay or to secure any 
portion of the indebtedness of this company. 


ae | 
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Exuisit “ B.” 


Thirty-four (84) locomotive engines, numbered from No. 1 to 34, 
both inclusive. 

Three hundred and seventy-six (876) gondola coal cars, numbered 
from No. 1 to 376, both.inelusive. 

One hundred and fifteen (115) stock cars, numbered from No.‘501 
to 615, both inclusive. 

One hundred and fifteen (115) box cars, numbered from No. 1001 
to 1115, both inclusive. 

Two hundred and twenty-five (225) gondola coal cars, numbered 
from No. 0141 to 0365, botb inclusive. 

Six (6) caboose cars, numbered from No. 1 to 6, both inclusive. 

Four (4) baggage cars, numbered from No.1 to 4, both inclusive. 


‘> 


Three (8) mail and passenger cars, numbered from No.1 to 3, 


both inclusive. 
Kight (S) passenger coaches, numbered from No. 1 to 8, both in- 


clusive. 
The following machinery and tools in the machine shops at Dan- 


ville, Vermillion county, Illinois: -+ 
1 44-inch iron planer. 
182 1 30-inch iron planer. 


2 14-inch shaping machines. 
| slotting machine. 
1 lathe, 34-inch swing. 
l Jathe, 16-inch swing. 
l lathe, 20-inch swing. 
1 lathe, 25-inch swing. 
| axle centering lathe. 
1 hydraulic wheel press. 
1 driving-wheel lathe. 
1 car-wheel borer. 
1 boiler-maker’s shears. 
| boiler-maker’s punch. 
1 hydraulic erank-pin press. 
| steam-hammer 
| bolt-cutter. 
1 small emery grinder. 
l axle lathe. 
l drilling press. 
1 drilling press. 
| stationary steam-engine. 


endorsed: Filed Sept. 14th, 1875. Wm. H. Bradley, clerk. 
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182! In the Circuit Court of the United States for the Northern 
District of Illinois, ss: 


WitiraM R. Fospick and James D. FIsH > 
m 
Us. . ‘ 
' we "ee ' » Bill. In Chancery. 
CHICAGO, DANVILLE AND VINCENNES RAILROAD | : 
COMPANY. 


The answer of The Chicago, Danville ana Vincennes Railroad Com- 
pany, the defendant, to the bill of complaint of William R. Fosdick 
and James D. Fish, complainants. 


This respondent, now and at all times hereafter saving to itself 
all and all manner of benefit or advantage of exception or otherwise 
that can or may be had or taken to the many errors, uncertainties, 
and imperfections in the said bill contained, for answer thereto or to 
so much thereof as this respondent is advised it is material or neces- 
sary for it to make answer to, answering, saith: 

Admits that it is a corporation organized and existing under a 

law of the State of Illinois approved February 16th, A. D. 1865. 
183 Respondent also admits that it was authorized and em- 

powered to locate, construct, and build a railroad on the line 
as alleged in complainants’ bill of complaint, and by its charter was 
authorized and empowered to unite and consolidate its railroad, 
stock, and property with any other railroad company or companies 
in this or any other State whose line or lines of road should cross or 
intersect respondent's line or that should be built along or near the 
line thereof, upon terms to be mutually agreed upon, and were em- 
powered to execute contracts to perfect such consolidation. 

Respondent further admits that it was authorized to borrow 
money on its credit, not exceeding its authorized capital stock, at a 
rate of interest not exceeding ten per cent. per annum, payable semi- 
annually, and to execute bonds therefor, with coupons annexed, se- 
curing the same by a trust deed or mortgage on the property and 
income of said respondent company. 

Also admits that its board of directors were authorized to nego- 
tiate and sell said bonds at times in such places and at such rates as 
said board should deem advisable for the best interests of the com- 

pany. 
183} Respondent admits that its capital stock, on the 10th day 

of March, A. D. 1869, was $2,500,000.00, and that on said 
10th day of March, said respondent caused twenty-five hundred 
bonds to be issued, duly executed, each for the sum of one thousand 
dollars, payable in gold coin April Ist, A. D. 1909, with interest at 
the rate of seven per cent. per annum, pavable semi-annually, on 
the first days of April and October in each year, when the warrants 
annexed should be presented in the city of New York, at a place 
designated by said respondent, and also admits that Exhibit A is a 
copy of one of said bonds, interest coupon and trustees’ certificate 
thereto annexed. 
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Respondent, further answering, admits that to secure.said bonds 
and interest said respondent executed and delivered to complain- 
ants, as trustees, a mortgage or deed of trust for the benefit of the 
bondholders on the respondent’s road from Chicago, in Cook county, 
Illinois, through the counties of Cook, Will, Kankakee, Iroquois, and 
Vermillion, in said State, to the city of Danville, and thence south- 
easterly to a point on the line of the State of Indiana, with all its 
franchises, equipments, property, tools, issues, profits, lands, tene- 
ments, buildings, fixtures, machinery, goods, and chattels connected 

with or used in operating said road, and all its rails, ties, fuel, 
154 fencing, right of way, cars, engines, all rents, reservations, and 

reversions, including all property owned by said respondent 
between said terminal points, and that Exhibit B is a copy of such 
trust deed. 

Respondent also admits that said trust deed was duly executed by 
the respondent company, and was, on said 10th day of March, A. D. 
1569, delivered to said trustees. 

Respondent further admits that all of said bonds were certified by 
said trustees, and that they were thereafter sold by respondent; that 
they are now outstanding, and a legal and valid claim against this 
respondent. cae 

Respondent, further answering, says that true it is that on the 4th 
dav of March, A. D. 1872, it consolidated with the Rossville and 
Indiana Railroad Company, said consolidation taking the name of 
this respondent, and that Exhibit C is a copy of the articles of such 
consolidation. 

Respondeut also admits that on the 9th dav of March, 1872, it 
consolidated with the Western and Indiana Railroad Company, 
such consolidation retaining the name of your respondent, and that 
exhibit D is a copy of such articles of consolidation. 

Respondent also admits that on May 6th, 1872, it consolidated 

with the Attica and Terre Haute Railroad Company under 
185 ~—s the name and style of said respondent, and that Exhibit E is 
a copy of such articles of consolidation. 

Said respondent further admits that it paid all coupons maturing 
upon said bonds, and each of them, up to and including the one 
maturing April 1, 1878. 

Respondent, further answering, says that true it\is that subse- 
quent to October Ist, A. D. 1875, the holders of said bonds to the 
amount of $1,802,000.00 thereof piaced in the hands of William RK. 
l‘osdick, one of complainants ‘herein, the coupons on said bonds 
maturing October Ist, 1878, April ist and October Ist, 1574, and 
April Ist, 1875, and that each of said holders received from respond- 
ent a certificate of indebtedness for the amounts of said coupons so 
placed in the hands of said Fosdick, and which said certificates were 
each payable on April Ist, 1879, with interest from and after Febru- 
ary Ist, 1874, at seven per cent. per annum, payable semi-annually 
on the first days of February and August, respectively, in each year, 
at the office or agency of said respondent, in the city of New York, 
upon the delivery of the interest warranis annexed to said certifi- 
cates, both principal and interest payable in gold; that true it 
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that in said certificate respondent agreed, amongst other things, that 
in case of non-payment of interest thereon, on a dem: ind, when 
LS6 due or in ¢: of the non- payment of coupons m: ituring Oc- 
tober Ist, A. D. 1875, and thereafter, until payment of said 
certificate on matu rity, the holder thereof should be entitled to 
demand and receive from said Fosdick the interest coupons de- 
scribed in said certificate and with all his rights to proceed against 
this respondent. Exhibit F is a copy of one of said certificates. 

And the said respondent, further answering, says that true it Is 
that the interest warrants upon said funding certificates maturing 
August 1st, 1874, were paid by said company as presented for pay- 
ment and that all of said coupons have been paid. 

That as to such interest warrants maturing February, 1875, there 
remains unpaid only the sum of three thousand one hundred and 
sixty-seven and yy dollars ($3,167.77), all the others of said coupons 
having been paid by said respondent. 

And the said respondent says that said balance of said interest 
warrants now remaining unpaid, to wit, the sum of $3,167.77, would 
have been paid and cancelled by this respondent had they been pre- 
sented for payment at maturity, and that this respondent is not and 
should not be held responsible for such apparent default. 

Said respondent says that on the 22nd day of February, 1875, 
iS/ one Stephen Osgood, without any notice whatever to tlis 
respondent, upon his ex parte application to the judge of the cir- 
cuit court of Will county, in the said State of Illinois, wrongfully and 
fraudulently procured the appointment of receivers of all the prop- 
erty, assets, and income of the said respondent within the State of 
[llinois, and that such receivers forcibly took possession of the offices 
of said respondent on said 22d day of February, and by the aid of 
writs of assistance and other process issued by sald court or the 
judge thereof held the possession of all said property of this re- 
spondent, its earnings and income, until the lst day of June, 1875, 
at which time said receivers were removed by the order of this honor- 
able court and a receiver of all such property appointed under the 
prayer of the complainants in their said bill of complaint. 

And the said respondent says that on said 22d day of February 
it was not in default in the payment of any of said certificate war- 
ranis that matured February Ist, 1875; that all of said warrants 
were paid as presented LO this respondent prior to sald 22d day of 
February, and that such balance of $3,167.77 was not paid, for the 
reason that the action of said State court had deprived this re- 

spondent of the power to meet such payments. 
Iss But the said respondent denies that said corporation was 

on said first day of February, 1875, insolvent and unable to 
meet the payment of said certificate warrants, as charged in said 
bill of complaint; but, on the contrary, avers and charges that at all 
times after the maturity of said interest and until said 22d day of 
February said respondent had the pecuniary ability and was ready 
and willing to pay all such interest and did, in fact, pay all such 
warrants chien presented. 

And the said respondent further says and charges the fact to be 
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that the net earnings of said company during the year 1874 and the 
months of January and February of the present year were more 
than sufficient to pay all the interest accruing upon all the bonds 
issued under the trust deed to the complainant, and also the interest 
upon said certificates of indebtedness and upon all other mortgage 
bonds that have been negotiated and sold by the said respondent. | 

And the said respondent says that the said company is not In 
default in the payment of any of said certificate interest coupons 
after proper demand, and that therefore none of the holders of said 

certificates are lawfully entitled to the return from the said Fos- 
189 = dick, special trustee as afvresaid, of the bond interest warrants 
so funded and deposited with the said Fosdick. 

And the said respondent, further answering, says that it Is not 
true as stated in said bill of complaint that a large number of judg- 
ments have been obtained against this respondent, nor has a large 
amount of its property been levied upon to satisfy said judgments ; 
but.on the contrary, the respondent says that on the said 22nd day of 
February, 1875, to the best of respondent’s knowledge and belief, 
there was not in the hands of any officer of any court any execution 
against this respondent, nor were there but two or three judgme hits 
unappealed from against the respondent, antl’ your respondent avers 
that as to those satisfactory arrangements had been made for their 
gradual payment. The said respondent admits that on said 22d day 
of February a part of the property of the respondent in the State of 
lndiana was held by a writ of attachment; but the said respondent 
avers and charges the fact to be that said writ was issued on the 19th 
day of said month of February in a suit then commenced in Warren 
county, Indiana, on pretended claims and demands against the re- 
spondent, but upon which it was in no manner lable; and the said 
respondent says to the best of its knowledge and belief said suit in 

[Indiana was instituted forthe purpose of aiding thesaid Osgood 
190 ~—s in his fraudulent scheme of placing the property of respond- 

entin the hands of receivers nominated by and in the in- 
terest of himself and of those combining and confederating with 
him; that after such appointment had been made said attachment 
suit and proceedings were dismissed without any trial or hearing 
whatever. 

And the said respondent, further answering, says that it admits 
that it bas a large outstanding and unsecured indebtedness, princi- 
pally created in the purchase of rolling stock and equipment for the 
use of said company; but respondent submits to this honorable court 
that the fact of such indebtedness does not authorize the foreclosure 
of said trust mortgage, nor justify the appointment of a receiver of 
the property of this respondent, nor has there been any default in the 
payment of interest as will authorize the seizure of said property 
and income, as claimed by said bill of complaint. 

The respondent, further answering, says that it has no knowledge, 
information, or belief of the number of said bondholders under said 
deed of trust that have made demand upon said complainants that 
they should execute their said trust; but respondent says that said 
company is not and was not at the commencement of this action In 
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default to one-half of such interest, and therefore respondent 
191 says that said bondholders had no right to make such de- 
mand, and neither were the complainants nor the respondent 
required to accede to such demands by the terms of said trust deed. 

And the said respondent, further answering, says that it has no 
means of knowledge of the percent. of the holders of said interest 
warrants that matured October Ist, 1873, that presented such war- 
rants to the company and demanded pavinent thereof, but respond- 
ent says if it is true, as charged in said bill, that at least ninety per 
cent. made such demand, at least eighty per cent. of the entire num- 
ber afterwards waived such payment and consented to an extension 
thereof, as hereinbefore stated, and that as to such eighty per cent. 
said company is in no default whatever. 

And as to the holders of said six hundred and ninety-eight of 
said bonds who did not fund their interest, the said defendant says 
upon information and belief, and so charges, that a large majority 
thereof have consented to such default in the payment of said in- 
terest and have assented to such extension ; that many of the hold- 
ers of such bonds have expressed to the officers of said company 
their assent to such extension, and promised and agreed (but not in 
writing) that they would in no manner interfere with or by their 
adverse action defeat the plans of said company for the extension 

of payment of said interest. 
192 And respondent further says that it has no knowledge that 

any holder of said bonds ever elected to declare the principal 
due on account of the default of said company, with the exception 
of the said Osgood, who only claims to hold nine of said bonds. 
And as to the said Osgood the respondent says that to the best of its 
knowledge and belief the said Osgood never has nor has any one at 
his request ever demanded of the said company, or of any of its 
officers or agents, payment of any of the coupons attached to either 
of the nine bonds of which he claims to be the owner, and that the 
only notice the respondent has ever had that the said Osgood had 
so elected or that he demanded payment of either principal or in- 
terest was derived from his said bill of complaint, filed in said cir- 
cuit court of Will county, as aforesaid, on said 22d day of Febru- 
ary. ; 

And the said respondent further avers that on the 23d day of Feb- 
ruary, 1875, the said defendant offered and tendered the attorney of 
record of said Osgood in open court, in said county of Will, full pay- 
ment, principal and interest, of all the bonds held by the said Os- 
good, which was refused by said attorney, and that res ondent at the 
same time offered to deposit in court the full amount of said prin- 

cipal and interest upon condition that said rekeivers should 
193 be discharged and said property restored to safd respondent, 

which offer was refused by the said court. Ani the respond- 
ent further charges that until the different holderslof said bonds 
had been advised of the action of said court, and that said respond- 
ent had been unlawfully dispossessed of its property, no one of said 
bondholders had demanded of the complainants that they should 
demand the possession of said property of this respondent or that 
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they should in any manner interfere with its control; and the re- 
spondent states upon information that the only demand then made 
upon said complainants was that they should, as such trustees, pro- 
tect and preserve such property from such unlawful conversion. 

And respondent denies that it has received from the complain- 
ants, as trustees, notice that they had declared the principal of said 
bonds due and payable, and says that no demand of payment of 
such principal has ever been made upon this respondent. 

And said: respondent, further answering, denies that said com- 
plainants have ever been requested in writing or otherwise, by the 
holders of a majovity of said bonds, to proceed to collect either prin- 
cipal or interest of said bonds by foreclosure of said trust mortgage 

or sale of said property or in any other manner. 
194 And the said respondent says that as to the holders of said 

eighteen hundred and twelve Londs, the coupons of which 
have been funded as aforesaid, they, and each of them, are estopped 
from making any present demand upon said trustees to foreciuse 
said trust mortgage and from prosecuting any present suit for such 
foreclosure, either in their own names as plaintiffs or in the names 
of such trustees. 

And the said respondent admits that it has not created a sinking 
fund for the payment of said bonds as provided in said trust deed, 
and for reason for such failure says that there has been no net earn- 
ings since April 1, 1878, out of which said sinking fund could have 
been created. : 

And your respondent, further answering, says that the value of 
the property conveyed to said complainants by said deed of trust, 
and upon which said bonds area first and prior lien, exceeds in value 
the full amount of said bonds; that the net income of said property 
is more than sufficient to pay and discharge the interest upon said 
bonds, and respondent humbly submits that the complainants are 
not entitled to any decree herein, and that a foreclosure of said 
mortgage and sale of said property under a decree therefor would be 

grossly inequitable to the other creditors of this respondent. 
195 And this respondent denies that there is any other matter, 

cause, or thing in the said complainants’ said bill of complaint 
contained material or necessary for this defendant to make answer 
to and not herein and hereby well and sufficiently answered, con- 
fessed, traversed, and avoided or denied, is true to the knowledge or 
belief of this defendant; al! of which matter and things this defend- 
ant is ready and willing to aver, maintain, and prove as this honora- 
ble court shall direct, and humbly prays to be hence dismissed with 
its reasonable costs and charges in this bebalf most wrongfully sus- 
tained. 

(Signed) CHICAGO, DANVIULE & VINCENNES 

RAILROAD COMPANY, 
By E. WALKER, Solicitor. 


Endorsed: Filed July 12, 1875. Wm. H. Bradley, clerk. 
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196 - In the Cireuit Court of the United States, Northern District 
of Illinois. 


WixtiramM R. Fospick and JAmes D. Fisu, Com- 
plainants, | 
Us. In Chancery. 
CyHicaco, DANVILLE AND VINCENNES RaiLroap { Amended Bill. 
Company James W. Elwell, and R. Riddie 
Roberts, Defendants. 


The separate answer of the Chicago, Danville and Vincennes Rail- 
road Company, one of the defendants, to the amended bill of 
complaint of William R. Fosdick and James D. Fish, complain- 
ants. 


The defendant, now and at all times hereafter reserving to itself 
all and all manner of benefit or advantage of exception, or other- 
wise, that can or may be had or taken to the many errors and un- 
certainties and imperfections in the said arnended bill of complaint 
contained, for answer thereto or to so much thereof as this defend- 
ant is advised it is material or necessary for it to make answer 
thereto, answering saith: Respondent admits that it is a corporation 
organized and existing under and by virtue of the laws of the State 
of Illinois, and was so organized under an act of the General As- 

sembly of said State entitled “An act to incorporate the Chi- 
197 = cago, Danville and Vircennes Railroad Company,” approved 

Febraary 16th, A. D. 1865, and has been engaged since that 
time in business by virtue of said act at and within the northern 
district of Illinois; that by its charter it was authorized and em- 
powered to locate, construct, build, maintain, and operate a railroad 
from a point in Lawrence county on the Wabash river opposite 
Vincennes, in the State of Indiana, upon the most eligible route to 
Chicago, as alleged in said amended bill of complaint: also to unite 
and consolidate its railroad stock and property with any other rail- 
road company or companies in this or any other State whose line or 
lines of road should cross or intersect respondent’s road, or that 
should be built along or upon the line thereof, upon such terms as 
should be mutually agreed upon, and was empowered to execute 
contracts to perfect such consolidation. 

Adinits that in and by said charter it was authorized to borrow 
money on its credit, not exceeding its authorized capital stock, at a 
rate of interest not exceeding ten per centum per annum, payable 
semi-annually, and to exeeute bonds therefor, with interest coupons 
alunexed, securing the payment of the same by a mortgage or deed 
of trust upon the whole or any part of its road and ineome then ex- 
isting or to be afterwards acquired. 

Admits that its directors were authorized to negotiate and sell 
said bonds in the manner alleged in said amended bill of com- 

plaint. 
198 Admits that prior to March 10th, A. D. 1869, its capital 
stock was $2,500,000, and that thereafter and on said 10th 
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day of March, A. D. 1869, it caused 2,500 bonds to be issued, duly 
executed, numbered from 1 to 2,500, inclusive, each in the sum of 
$1,000, payable, in gold coin, on April Ist, A. D. 1909, with interest 
ut seven p’r ct. in gold, payable semi-annually on the first days of 
April and October in each year on delivery of said coupons in the 
city of New York at a place designated by said respondent, and also 
admits that “ Exhibit A” of the original bill herein is a copy of one 
of said bonds, with coupon attached. 

The respondent further admits that, for the purpose of securing 
said 2,500 bonds and the interest coupons thereto attached, it exe- 
cuted and delivered to complainants, as trustees, a mortgage or deed 
of trust conveying to them, for the benefit of holders of such bonds, 
all of its said railroad extending from the city of Chicago, in Cook 
county, Illinois, through the counties of Cook, Will, Kankakee, Iro- 
quois, and Vermillion to the city of Danville, and thence south- 
easterly to a point on the State line of Indiana, and all its fran- 
chises, equipments, property, tolls, rents, issues, and profits, and all 
its lands, tenements, buildings, fixtures, machinery, goods, and chat- 
tels connected with or used in the using or operating of its said 

railroad or appertaining thereto, and all its rails, ties, fuel, 
199 ~~ fences, right of way, and easements, and all cars, engines, 

tools, all rents, reservations, and reversions of every nature, 
including all property which said respondent then owned or might 
thereafter acquire between said terminal points; also admits that 
exhibit “B” attached to the original bill is a copy of said mortgage ; 
also that said mortgage, on said 10th day,of March, A. D. 1869, was 
duly executed and delivered to said trustees and the trust by them 
accepted; also that said mortgage, during said month of March, A. 
1). 1869, was duly recorded in all the counties heretofore named, 
and became a first lien upon the property of this respondent, accord- 
ing to the conditions thereof. 

Your respondent further admits that all of said bonds were cer- 
tified by said trustees, and that they were thereafter sold by re- 
spondent; that they are now outstanding and a valid hen against 
this respondent. 

Respondent further admits that it consolidated March 4th, A. D. 
1872, with the Ros-ville and Indiana Railroad Company, such con- 
solidation taking the name of this respondent, and that Exhibit 
“D” of the original bill is a copy of such articles of consolida- 
LION. 

Respondent further admits that on Mareh 9th, A. D. 1872, 

200 it consolidated with the Western Indiana Railroad Company, 

such consolidation taking the name of this respondent, and 

that Exhibit “D” of the original bill is a copy of such articles of 
consolidation. 

further admits that said Western Indiana Railroad Company 
was, prior to said last-named consolidation, a corporation of the 
State of Indiana, and that this respondent, by virtue of said con- 
solidation, became and was a corporation of the said State of In- 
diana as well asa corporation of the State of Illinois, and further 
that this respondent became and was vested with lawful power under 
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the laws of said State of Indiana to locate, construct, and operate a 
continuous line of railway, extending from the boundary line be- 
tween the States of Indiana and Illinois, at a point and through 
the counties named in said complainants’ amended bill of com- 
plaint. 

Your respondent further admits that on the 12th day of March, 
A. D. 1872, for the purpose of providing means for the construction 
and equipment of said line of road in Indiana it caused bonds to 
be executed to the amount of $1,500,000, being 1,500 bonds in $1,000 
ach, payable 40 vears after date, with interest payable, and num- 
bered, respectively, as alleged in said amended bill of complaint. 

Respondent further admits that to secure said last-named 
201 bonds and coupons thereto annexed it executed and delivered 
to complainants on said March 12th, A. D. 1872, its certain 
mortgage or trust deed conveying to said trustees respondent’s en- 
tire length of road in Indiana, described in complainants’ said 
amended bill of complaint, and also such additional branch roads 
as respondent might thereafter construct in extending its track into 
the coal and mining regions in the vicinity of said main line of road, 
with all its franchises, equipments, property, tolls, issues, and profits, 
and all its lands. tenements, buildings, fixtures, machinery, goods, and 
chattels connected with or used in operating said line of road, and 
all its rails, ties, fuel, fencing, and erections, right of way, easements, 
cars, engines, tools, and all rents, reservations, and reversions of 
every kind; that Exhibit “F” is substantially a copy of said mort- 
gage. 
further admits that afterwards, to wit, on said 12th day of March, 
A. D. 1872, said mortgage was delivered to complainants, as trus- 
tees, and said respondent believes that said complainants accepted 
the trust thereby created and entered upon the performance of their 
duties, and duly certified all of the said bonds so issued. Respond- | 
ent further admits that said bonds were disposed of in the manner 
alleged in said amended bill of complaint and are now outstanding 
and valid obligations of this respondents; further, that said mort- 
gage was during said month of March, A. D. 1872, duly recorded 
in Warren, Fountain, Parke, and Clay counties, in the State 
202 of Indiana, and became a first lien upon all the property and 
franchises of respondent within said counties. 

Your respondent, further answering, admits that it did, by its 
proper officer, on the 24th day of April, A. D.1872, execute a further or 
so-called consolidated mortgage for the purposes stated in said mort- 
gage, a copy of which is filed with said amended bill of complaint 
as Exhibit “G,” and respondent avers that by the terms of said 
mortgage it is provided and the right to said corporation given to 
execute a sti.! further mortgage for the purpose of providing means 
whenever necessary for the purchase of additional rolling stock and 
equipment for the use of its said railroad, which should have a 
priority of lien to the said mortgage of April 24th, 1872; that the 
necessity of such additional equipment became apparent to the 
officers of said corporation in the summer of 1872, and it was then 
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determined to issue the so-called convertible mortgage which was 
afterwards executed by said company. 

For this reason said mortgage of the 24th of April. 1872, was 
never recorded in any of the counties upon the line of either divis- 
ion of said company’s road and did not become and is not a lien 

upon any of the property of this respondent. 
203 Respondent further admits that on May 6th, A. D. 1872, it 
consolidated with the Attica and Terre Haute Railroad 
Company, and that these two corporations became a consolidated 
corporation by the name and style of this respondent. Exhibit 
“EE” of original bill herein is substantially a copy of such articles 
of consolidation. 

Admits further that it proceeded with the construction of its line 
of railroad in the States of Indiana and Illinois and has constructed 
and put in operation a large portion thereof, and that said line of 
road in Illinois commences at Dalton, 20 miles south of Chicago, 
and runs south of Chicago and runs southerly to Danville, in Ver- 
million county, a distance of about 108 miles, with a branch from 
Bismarck, in said Vermillion county, to the east line of said State, 
a distance of about 7 miles, making a total of about 115 miles. 

Admits that it runs its cars over the hme of the Chicago and 
Southern railroad from a point near Dalton into Chicago; also that 
it uses a portion of the line of the Pittsburgh. Cincinnati and St. 
Louis Railway Company near and within Chicago, and that it has 
side tracks of its own in said city. 

Respondent furtheradmits that in Indiana it has constructed 

204 and completed main line of about 15 miles and about 5 miles 

of branch road. From Snoddy’s Mills to Montezuma, a dis- 

tance of about 18 miles, the right of way has been procured and 

about twenty per cent. of the grading finished. lI'rom Montezuma 

to Brazil coal-fields, about 25 miles, the right of way has been pro- 

cured and 85 per cent. of the grading done, all the bridging, and 

about 2 miles of track laid; that respondent’s road in Indiana is 

known as the Indiana Division and its road in Illinois as the Illinois 
Division. 

Admits that it paid all coupons maturing upon said bonds and 
each of them up to and including the one maturing April 1, 1875 


9 
Respondent, further answering, says that true it is that subse- 
quent to October Ist, A. D. 1873, the holders of said 4,000 bonds, to 
the amount of $2,801,000 thereof, placed in the hands of William R. 
l‘osdick, one of the complainants herein, the coupons on said bonds 
maturing October Ist, 1873, April Ist and October Ist, 1874, and 
April Ist, 1875, and that each of said holders received from re- 
spondent a certificate of indebtedness for the amounts of said 
coupons so placed in the hands of said Fosdick and which said certifi- 
cates were each payable on April Ist, 1879, with interest from and 
after February Ist, 1874, at seven per cent. per annum, payable 
semi-annually, on the first davs of February and August, re- 

205 spectively, in each year, at the office or agency of said_re- 
spondent, in the city of New York, upon the delivery of the 
interest warrants annexed to said eertificates, both principal and 
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interest payable in gold; that true it is that in said certificates re- 
spondent agreed, among other things, that in case of non-payment 
thereon, on demand, when due or in case of the non-payment of 
coupons maturing October Ist, 1875, and thereafter, until payment 
of said certificates on maturity, the holder thereof should be enti- 
tled to demand and receive from said Fosdick the interest coupors 
described in said certificates and with all his rights to proceed 
against this respondent. Exhibit “H” is a copy of one of said 
certificates. 

And said respondent, further answering, says that the interest 
warrants upon said funding certificates maturing August J, 1874, 
were paid by said company when presented for payment, and that 
all of said coupons have been paid. 

That as to such interest warrants maturing February Ist, 1875, 
there remains unpaid only the sum of $3,167.77, all the others of 
said coupons having been paid by said respondent. 

And the respondent says that said balance of said interest war- 
rants then remaining unpaid, to wit, the sum of $3,167.77, would 
have been paid and eancelled by this respondent had they been 
presented for payment at maturity, and that this respondent is not 

and should not be held responsible for such apparent default, 
206 Said respondent says that on the 22d day of February, A. 
D. 1875, one Stephen Osgood, without any notice whatever 


to this respondent, upon his ex parte application to the Judge of the - 


‘ireuit court of Will county, in the said State of Illinois, wrongfully 
and fraudulently procured the appointment of receivers of all the 
property, assets,and income of the said respondent within the State of 
[}linois, and that such receivers forcibly took possessiun of the office 
and all the property of said respondent on said 22d day of February, 
and by the aid of writs of assistance and other process issued by 
said court or the judge thereof held the possession of all said prop- 
erty of this respondent, its earnings and income, until the first day 
of June, 1875, at which time said receivers were removed by the 
order of this honorable court and a receiver of all such property 
appointed under the prayer of the complainants in the said original 
bill of complaint contained. 

And this respondent says that on said 22d day of February it was 
not in cefault in the payment of any of said certificate warrants that 
matured February Ist, 1875; that all of said warrants were paid 
us presented to this respondent prior to said 22d day of February, 
and that such balance of $5,167.77 was not paid for the reason that 
the action of said State court had deprived this respondent of the 

power to meet such payments; but the said respondent de- 
207 nies that said corporation was on said first day of February, 

L875, insolvent and unable to meet the payment of said cer- 
tificate warrants, as charged in said amended bill of complaint; but, 
on the contrary, avers and charges that at all times after the ma- 
turity of said interest, and until said 22d day of February, said re- 
spondent had the pecuniary ability and was ready and willing to pay 
allsuch interest, and did, in fact, pay all such interest. warrants when 
presented. 
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And the said respondent further says and charges the fact to be 
that the net earnings of said coumpany during the year 1874 and the 
months of January, February, April, and May of the present year 
were more than sufficient to pay all the interest accruing upon the 
bonds issued under the trust deed to the complainants, and also the 
interest upon said certificates of indebtedness and upon all other 
mortgage bonds that have been negotiated and sold by said re- 
spondent. 

And the said respondent says that the said company is not in de- 
fault in the payment of any certificate interest coupons after proper 
demand, and that therefore none of the holders of said certificates 
are lawfully entitled to the return from thesaid Fosdick,special trustee 
as aforesaid, of the bond interest warrants so funded and deposited 
with the said Fosdick. 

Your respondent admits that the contracts for funding said inter- 

est warrants are substantially set forth in said complainants’ 
208 amended bill, and that the holders of about four-fifths of the 

said 4,000 first-mortgage bonds then, and about three-fourths 
of all now, outstanding entered into said agreement and so funded 
their said interest warrants. 

Your respondent, further answering, admHs the issue of a so-called 
convertible bond by said corporation, bearing date the first day of 
January, A. D. 1873, to the amount of one million dollars, which said 
bonds were secured by a deed of trust dated the 16th day of Decem- 
ber, A. D. 1872, by which the said company conveyed to the said 
James D. Fish and James W. Elwell, as trustees, all its property, 
rights, and franchises in the States of Indiana and Illinois, subject, 
however, to the prior liens created by the trust deeds of Mareh 10th, 
A. D. 1869, and of Mareh 12th, A. D. 1872, all of which said bonds, 
amounting in the aggregate to one million dollars, have either been 
sold or hypotheeated by the said company. 

Your respondent also admits the resignation of the said James D. 
Fish of his said trust, and that the said [Elwell is now sole trustee 
under said deed of trust. 

Your respondent, further answering, denies that said mortgage of 
December 16th, A. D. 1872, creates a third lien upon the property of 
said corporation. It admits that the trust deed of March 12th, A. D. 
1872, is a first and prior lien upon all the property of said respond- 

ent situate within the State of Indiana, and that the lien cre- 
209 ated by the trust deed of March 10th, A. D. 1869, is a first 

and prior lien upon all the property described therein—that 
is to say, all the property, rights, and franchises of said company 
embraced within the terminal points of the road it was authorized 
by its charter to construct, and necessary to the management and 
operation of said road ; but said respondent avers that all other prop- 
erty, rights, and franchises of every kind and character belonging 
to said company or thereafter to be acquired is by the terms of said 
trust deed expressly reserved from the lien thereby created ; and 
respondent says that prior to the first day of January, 1S73, it did, 
under authority conferred by its charter, construct a branch road 
from Bismarck, a station on its main line, in thesaid county of Ver- 
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million, in a southeasterly direction to the west line of ihe State of 
Indiana, a distance of about seven miles, upon which said branch 
road said mortgage of December 16th, A. D. 1872, is a first and only 
lien. 

And your respondent, further answering, says that it is not true 
as stated in said amended bill of complaint that at the time of the 
filing of the original bill herein a large number of judgments had 
been obtained against this respondent, nor had a large amount of 
its property been levied upon to satisfy said judgments ; but, on the 
contrary, respondent says that on the said 27th day of February, A.D. 

1875, to the best of respondent’s knowledge and belief, there 
210 was notin the bands of any officer of any court any execu- 

tion against this respondent, and there were only two or three 
judgments unappealed from against the respondent, and your re- 
spondent avers as to those satisfactory arrangements had been made 
for their gradual payment. 

Respondent admits that on said 22d day of February a_ part of 
its property in the State of Indiana was held by a writ of attach- 
ment; but thesaid respondent avers and charges the fact to be that 
said writ was issued on the 19th day of said month of February, in 
a suit then commenced in Warren county, Indiana, on pretended 
claims and demands against your respondent, but upon which it 
was Inno manner liable; and respondent says to the best of its 
knowledge and belief said suit in Indiana was instituted for the pur- 
pose of aiding the said Osgood in his frandulent action of placing 
the property of respondent in the hands of receivers nominated by 
and in the interest of himself and of those combining and confed- 
erating with him. 

That after such appointment had been made said attachment suit 
and proceedings were dismissed without any trial or hearing what- 
ever. 

And the said respondent, further answering, says that it admits 
that it has a large outstanding and unsecured indebtedness, princi- 
pally created in the purchase of rolling stock and equipment for the 

use of said company; but respondent submits to this honor- 
211 able court that the fact of such indebtedness does not author- 

ize the foreclosure of said trust & mortgage, nor justify the 
appointinent of a receiver of the property of this respondent, nor 
has there been any default in the payment of interest as will au- 
thorize the seizure of said property and income, as claimed by said 
amended bill of complaint. 

Your respondent, further answering, admits that said company, 
by its proper officer, did, on the 12th day of January, A. D. 1875, 
make, execute, and deliver to the defendant, R. Biddle Roberts, a 
chattel mortgage, whereby said company conveyed to the said Rob- 
erts as trustee the personal property therein named to secure the 
payment of certain bonds to be issued by said company, amounting 
in the aggregate to the sum of one million dollars; that said mort- 
gage was executed by authority of the board of directors of said 
company aud in pursuance of a resolution of said board adopted on 
the — day of December, A. D. 1874. 
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And your respondent avers that said mortgage was not intended 
to and did not in fact affect the securities or equities of the com- 
plainants or of any other bond creditors of said company, but that 
said bonds were designed to be used only to “settle, pay, or secure 
any portion of the then existing indebtedness of said company, as 
expressed in said resolution, and that said bonds have been used for 
such purposes and no other. 
212 Your respondent, further answering, says that it has no 
knowledge, information, or belief of the number of said bond- 
holders under said deeds of trust that have made demand upon said 
complainants that they should execute their said trust; but respond- 
ent says that said company is not, and was not at the commence- 
ment of the action, in default to one-half of such interest, and there- 
fore respondent says that said bondholders had no right to make 
such demand, and neither were the complainants nor respondent 
required to accede to such demands, by the terms of said trust deed. 

And the said respondent, further answering, says that it has no 
means of knowledge of the per cent. of the holders of said interest 
warrants that matured October Ist, 1873, that presented such war- 
rants to the company and demanded payment thereof; but respond- 
ent says if it is true, as charged, that at least ninety per cent. made 
such demand, at least eighty per cent. of the entire number after- 
wards waived such judgme nt and consented to an extension thereof, 
as hereinbefore stated, and that as to such eighty per cent. said com- 
pany is in no default whatever. 

And as to the holders of said six hundred and ninety-eight of 
said bonds who did not fund their interest the said respondent says, 
upon information and belief, and so charges, that a large majority 
thereof have consented to such default in the payment of said inter- 

est and have assented to such extension; that many of the 
213 holders of such bonds have expressed to the officers of said 

company their assent to such extension and promised and 
agreed (but not in writing) that they would in no manner interfere 
with or by their adverse action defeat the plans of said company 
for the extension of payment of said interest; and respondent fur- 
ther says that it has no knowledge that any holder of said bonds 
ever elected to declare the principal due on account of the default 
of said company, with tie exception of the said Osgood, who only 
claimed to hold nine of said bonds. 

And as to the said Osgood the respondent says that to the best of 
its knowledge and belief the said Osgood never has nor has any 
one at his request ever demanded of : said company or of any of its 
officers or agents payment of any of the coupons attached to any of 
the nine bonds of which he claims to be the owner, and that the 
only notice the respondent has ever had that the said Osgood had 
so elected or that he demanded payment of either principal or 
iuterest was derived from his said bill of complaint filed in said 
circuit court of Will county, as aforesaid, on said 22d day of February ; 
and the said respondent further avers that on the 23d day of 
february, 1875, the said defendant offered and tendered the attor- 
ney of record of said Osgood in open court in said county of Will 
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full payment, principal and interest, of all the bonds held by the 
suid Osgood, which was refused by said attorney, and that re- 
spondent at the same time offered to deposit 1m court the full 
214. amount of said principal and interest upon condition that 
said receivers should be discharged and said property restored 
to said respondent, which offer was refused by the said court; and 
the respondent further charges that until the different holders 
of said bonds had been advised of the action of said court and said 
respondent had been unlawfully dispossessed of its property no one 
of said bondholders had demanded of the complainants that they 
should demand the possession of said property of this respondent 
or that they should in any manner interfere with its control, and 
the respondent states upon information that the only demand 
then made upon said complainants was that they should, as such 
trustees, protect and preserve such property from such anlawful 
conversion. 
And respondent says that it has never received from the com- 


plainants, as trustees, notice that they had declared the principal of 


said bonds due and payable, and says that no demand of payment 
of such principal has ever been made upon this respondent. 

And said respondent, further answering, denies that said com- 
plainants have ever been requested in writing or otherwise by the 
holders of a majority of said bonds to proceed to collect either 
principal or interest of said bonds by foreclosure of said trust 

mortgage or sale of said property or in any other manner. 
215 And the said respondent says that as to the holders of said 

eight hundred and one bonds, the coupons of which have 
been funded as aforesaid, they and each of them are estopped from 
making any present demand upon said trustees to foreclose said 
trust mortgage and from prosecuting any present suit for such fore- 
closure either in their own names as complainants or in the names 
of such trustees. 

And the said respondent, further answering, neither admits nor 
denies that said Indiana Division of respondent’s road is insufficient 
to secure the payment of the said Indiana Division bonds, and 
humbly submits to this honorable court that such allegation is 
wholly immaterial to the issues herein presented. 

And your respondent admits that the value of its said Illinois 
Division of road greatly exceeds the amount of bonds issued under 
and secured by said mortgage of March 10th, A. D. 1869, and charges 
the fact to be that the net income derived from said Illinois Division 
is greatly in excess of the current interest upon all of said bonds. 

And your respondent denies that there is any other matter, cause, 
or thing in the said complainants’ said amended bill of complaint 
contained material or necessary for this defendant to make answer 
to which is not herein and hereby well and sufficiently answered, 
confessed, traversed, and avoided or denied; all which matters and 

things this defendant is ready and willing to aver, maintain, 
216 ~=and prove as this honorable court shall direct, and humbly 
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prays to be hence dismissed with its reasonable costs and charges 
In this behalf most wrongfully sustained. 
CHICAGO, DANVILLE AND VINCENNES 
RAILROAD CO., 
By W. D. JUDSON, President. 


ki. WALKER, Solicitor. 


ca 217 In the Circuit Court of the United States for the Northern 
A District of Illinois. 
WittiaAM R. Fospick and JAMes D. Fisn ) 


Vs. a Chancery. 
CuicaGo, DANVILLE AND VINCENNES RarLroap { Amended Bill. 
CoMPANY et al. J 


The demurrer of the Chicago, Danville and Vincennes Railroad 
Company to the amended bill of complaint of William R. Fos- 
dick and James D. Fish, complainants. 


This defendant, by protestation, not comessing or acknowledging 
all or any of the matters and things in the said amended bill of 
complaint to be true in such manner and form as the same are 
therein and thereby set forth and alleged, as to so much of said 
amended bill of complaint and on the eleventh page thereof as 
charges that it will be impossible for said company to fulfill the 
conditions of said funding agreements, and that the holders of said 


— 


i certificates have the right to rescind said agreements, and to so 
much of the said amended bill and on said page thereof as charges 
that the principal of said bonds has become due and payable, this 
' defendant doth demur thereto, and for cause of demurrer showeth 


that the said complainants have not by their said amended 
218 bill made such a ease as entitles them in a case of equity to 

any relief from or against this defendant as to the matters 
hereinbefore specified or any of such matters. 

Wherefore, and for divers other good causes of demurrer in the 
said amended bill contained, as to so much of the complainants’ 
said amended bill as before is set forth, this defendant doth demur, 
und prays the judgment of this honorable court whether it shall be 
compelled to make any further or other answer to such part of the 
said amended bill as is sodemurred unto as aforesaid. 


| certify that in my opinion the foregoing demurrer of the Chi- 
cago, Danville and Vincennes Railroad Company, defendant, to the 
amended bill of complaint of William R. Fosdick and James D. 
Fish, complainants, is well founded in law and proper to be filed in 
the above cause. 


EK. WALKER, 


Solicitor and of Counsel for Defendant. 
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Unitrep STATES OF AMERICA, ee 

Northern District of Illinois, ) ” 

Edwin Walker, being duly sworn, does depose and say that he 

is the attorney of The Chicago, Danville and Vincennes Railroad 

Company, the defendant named in the foregoing demurrer, and duly 

authorized and empowered as such attorney to make this affidavit 

in its behalf. He further swears that he has read the foregoing de- 

murrer to the amended bill of complainant in this suit, and 

219 that the same Is not interposed for the purpose of delaying 
said suit or any proceedings therein. 


EDWIN WALKER. 


Subseribed and sworn to before me Oct. 23, 1875. 
EK. A. DRUMMOND, U. S. Com’r. 
Filed Oct. 25, 1875. 


WM. H. BRADLEY, CUZ. 


220 Afterwards, to wit, on the sixth day of January, 1876, in the 

December term of said court, 1875, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Thomas Drum- 
mond, circuit judge, is the following entry, to wit: 


WILLIAM R. Fospick et al. ) 
Us. | C] 
-_ - In Chancery. 
fHe CaicaGo, DANVILLE AND VINCENNES RAILROAD | 
CoMPANy ef al. J 


On mation, leave is given Stephen Osgood ef al. to file petition 
herein without prejudice, and, the same being now filed, it is ordered 
by the court that the same be referred to Henry W. Bishop, Esq., 
master in chancery of this court, to take proofs thereon and report 
the same to the eourt. 


221 liate rvening Petition of Stephen Osgood et al. 
Circuit Court of the United States, Northern District of Illinois. 


WILLIAM R. Fospick and James D. Fisu | 

Y. | . 

THE Cuicaco, DANVILLE & VINCENNES RAILROAD | in Chancery, 
CoMPANY and Others. 
Your petitioners, Stephen Osgood, Frederick W. Hindekoper, 
Thomas W. Shannon, John M. Dennison, George W. Gill, Alexander 
A. Sumner, Chandler Robbins, and William T. Hickok, respectfully 
show unto the court that they are the owners and holders of a large 
amount of the bonds and coupons issued by the defendant, The 
Chicago, Danville & Vincennes Railroad Company, the payment of 
which is secured by the execution and delivery of the trust deed or 
mortgage dated March 10, 1869, and the supplementary trust deed 
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or mortgage dated April 24th, 1872, both which trust deeds were 
duly executed, acknowledged, and delivered unto the said original 
complainants herein, William R. Fosdick and James D. Fish, as 
trustees, for the use, benefit, and behoof of your petitioners and all 
other bondholders of said issue of bonds. 
222 And your petitioners further show that on the 27th day of 
February, 1875, the complainants filed their bill of complaint 
herein, alleging that in divers respects the conditions of said trust 
deeds had been broken bv the said railroad company, and that it 
had forfeited all and singular its title aud estate in said mortgaged 
property, and that the said corporation was insolvent, and praying 
that the said mortgage should be foreclosed and the property therein 
specified should be sold under the orders of this court to satisfy the 
principal and interest of the bonds issued under said mortgage, and 
thatan account should be taken of the amount due on such securities. 

And afterwards, to wit, on the day and year last aforesaid, the 
said Chicago, Danville and Vincennes Railroad Company duly en- 
tered its appearance to said action and submitted itself to ihe juris- 
diction of this court. 

And afterwards, to wit, on the 14th day of September, 1875, the 
said complainant- duly filed in this court their amended bill, pray- 
ing the same relief as aforesaid, and the said railroad company hath 
filed its answer to said amended bill. 

And these petitioners pray reference to the said reference to the 
said original and amended bill of complaint and unto the said an- 

swer to said amended bill of complaint as the same remain 
223 upon the files of the court, and these petitioners aver that all 

aud singular the statements and allegations of said amended 
bill of complaint touching the execution, delivery, and record of 
said trust mortgages, the non-payment of interest upon such bonds, 
the insolvency of said railroad company, and the breach of condition 
of said mortgages are true as they are set out in said amended bill 
of complaint, and these petitioners pray the benefit of all and singu- 
lar such allegations to the same extent as though they had again 
specifically set them out at length in this petition. 

And your petitioners also show that this court upon the prayer of 
the said bill appointed a receiver of all and singular the property of 
said railroad corporation and has been and still is administrating 
the property thereof so within its jurisdiction for the benefit of the 
creditors thereof according to their several priorities. 

And your petitioners show that the said line of railroad con- 
structed and operated by the said corporation in the State- of [h- 
nois and Indiana bas always been managed as one property and 
the equipment has been used promiscuously over and upon each 
part of S; aid road eek d no se po arate accounts lh; uve be Cll ke pt and pre - 

served of the exact earnings, rece Ipts, or opere iting e 2” enditures 
224 on each division of said line, and that the entire first-mort- 
gage bonded debt of said corporation Is $4,000,000, which 
bears interest at and upon the rate of 7 per centum per annum, 
pavable in gold coin on the first days of April and October; that 
each such interest installment amounted to the sum of $140,000 
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eold, and that the said corporation has not paid any portion of the 
coupons falling due October 1, 1873, April 1, 1874, Oct. 1, 1874, and 
April 1, 1875, and has not been in the receipts of earnings or funds 
from any source to enable it to satisfy any portion of the principal 
of such four coupons. 

And your petitioners show that on the first day of October, 1875, 
the said railroad corporation defaulted in the payment of interest on 
its bonds as aforesaid, and that large numbers of the coupons matur- 
iug on said day were presented at the office of the corporation, in the 
city of New York, the payment thereof duly demanded, and pay- 
ment thereof was refused for want of funds, and the said corpora- 
tion by its board of directors passed and recorded a resolve and pub- 
lished circulars to the bondholders announcing the inability of said 
corporation to pay any portion of said current coupon falling due 

Oct. 1,’73, and also the three succeeding interest warrants 
225 due in April and October, 1874, and April, 1875. | 
And being so in default and having broken the condition 


of said mortgages the said railroad corporation by its then board of 


directors published a circular asking indulgence from its bond- 
holders on the statements and conditions stated in the said original 
and amended bill herein, viz., that the said four coupons on the 
bonds were to be deposited in trust with a special trustee and cer- 
tificates issued for the principal thereof, payable February 1, 1879, 
with interest at seven per cent., with the distinct agreement that In 
case of the non-payment of the interest on any such certificate on 


demand at any time when due, or in ease of the non-payment of 


the coupons of the first-mortgage bonds due October 1, 1875, and on 

the first davs of April and October in each succeeding year until 

said February 1, 1879, that the holder of said certificate should be 

entitled to surrender such certificate and receive and proceed against 

the corporation upon such original interest warrants deposited with 

the trustee. <A copy of such circular and form of certificate 1s hereto 
annexed and refference prayed thereto. 


226 And your petitioners show that the statements of the said 
corporation and its officers presenting such funding scheme 


to the bond creditors were false and fraudulent and largely con- 
cealed and understated the indebtedness and coneealed the Clii- 
barrassed and insolvent condition of the corporation, and also that 
sald Fosdick and Fish were cognizant of such statements and the 
nature thereof, and at the request of the corporation assisted in cir- 
culating the same among and procuring the assent of the bond 
creditors and were Compens ited therefor. ; 

And relyings upon the said statements the holders of S409,000 out 
of the SO60 000 principal of said jour COUPONS consented to such 


funding arrangement, but the holders of the remainder thereof 


never at any time consented to any extension of time or in any 
manner agreed or barred themselves from proceeding against said 
corporation by reason of such original default, and your petitioner, 
Qseood, never at any time funded or agreed to fund any of the 


coupons on his said bonds. 


r 
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And your petitioners show that the said Chicago, Danville 

227 = =0and Vincennes Railroad Company was not at and before 

August 1, 1875, in such financial condition that it could pay 

the interest due upon the said scrip certificates, but the said cor- 

poration was then and ever since has been insolvent, and it did not 

pay or cause to be paid the said interest upon such scrip certificates, 

and as shown by the report of the receiver of this court the entire 

cash on hand on August 1, 1875, belonging to said corporation was 

only $7,426.03 in currency, with the pay-rolls and supply bills for 
the previous month to be paid therefrom. 

And your petitioners further show that the said railroad COFpo- 
ration became and was wholly insolvent at and before October 1, 
IS75, and that on that day it did not pay or cause to be paid tie 
sum of $140,000, gold coin of the United States, due for interest 
upon the said first-mortgage indebtedness of $4,000,000 in gold, al- 
though large numbers of such coupons were presented for payment 
at the said company’s agency in New York and payment demanded 
und refused, and in truth and fact the entire cash in hands of the 

receiver belonging to said corporation at said October 
228 1, 1875, and available for such interest payment, would not 

exceed about one-tenth part of what avas then and there due 
for such interest installment, and for the want of such funds the 
said $140,000 gold coin due October 1, 1875, from said railroad com- 
pany remains wholly unpaid and due unto your petitioners and 
others, the holders of said bonds, and by reason of such insolvency 
and default the said funding scheme has become wholly inopera- 
tive and void as to those who accepted it solely upon conditions as 
aforesaid, and by reason of such default in the payment of said in- 
terest warrant due October 1, 1875, and the insolvency of said cor- 
poration all such persons who consented to the extension of the 
payinent until 1879 of said four previous coupons are now In equity, 
and according to such trust entitled to enforce the same against said 
company in all respects as though the said funding agreement had 
never been by them assented to, and very many of said bondholders 
who had been induced to accept such Scrip certificates have nott- 

tied said trustee since October 1, 1875, that by reason of such 
229 default and insolvency they claimed recourse upon their cou- 

pons held in trust by him and tendered back the said certifi- 
cates, 

And your petitioners claim that by reason of such default and 
insolvency the entire amount of said five coupons, amounting to 
S700,000 in gold, is now due for interest aione upon the said first- 
mortgage liability of said corporation. 

And your petitioners further show that demand was also made at 
the office of said corporation in New York in December, 1874, for 
the payment of sundry coupons due April 1, 1874, and which were 
never funded or agreed to be so, and that payment thereof was re- 
fused and the said presentment and non-payment was duly evi- 
denced by a public instrument of protest by a notary public in and 
lor said county and city of New York, and the said coupons still re- 
main unpaid, and more than six months having expired since the 
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demand of payment of said coupons in October, 1873, and the default 
thereon, and more than six months having also expired since the 

demand of payment of such coupons in December, 1874, and 
230 ~~ the default thereupon, your petitioners claim that by the con- 

ditions of said conveyances the said principal of all and sin- 
cular the said bonds has also become due, and that there Is now 
due and owing by the said corporation the full sum of $4,700,000 
upon said first-mortgage indebtedness. 

And your petitioners show that as to the said supplemental mort- 
Page, dated April 24. 1872, both the said James W. Elwell and 
James D. Fish, who were trustees in said latter mortgage of January 
1, 1873, were both directors of said corporation at both said dates, 
and when they accepted the trusts of said latter conveyance were 
both personally cognizant of the existence, terms, and delivery of 
suid conveyance of April 24, 1872, and had voted for its execution 
and delivery as directors of said railroad corporation. 

And in that behalf your petitioners show that if said Fish has in 
fact ever resigned his trust under said mortgage of January 1, 1873, 
thatsuch resignation was made after the Institution of this action, and 

was colorably done undertheadvise of counsel so that he might 


23 be better able to maintain himself in his position as trustee in 
the said first mortgage as aforesaid against the wishes of a 


majority of the bondholders. 

And notwithstanding such resignation the said Fish has a direct 
hostile interest against the cestur qui trusts for that the said Fish is 
now and for some tite has been the president and a large stock- 
holder in the Marine Bank of New York City, which said corpora- 
tion has for about two years last past been a holder of $180,000 of 
such convertible bonds, and, therefore, directly and materially in- 
terested to defeat, delay, and lessen the security and recovery of your 
petitioners. 

And your petitioners show that the capital stock of said railroad 
corporation is limited by its charter to $5,000,000, and that prior to 
January 12, 1875, the said bonded debt authorized to be issued and 
then outstanding was the sum of $5,000,000, and that in and by the 
charter of the said corporation its power of borrowing money on 
bond and mortgage is expressly limited to the amount of its author- 
ized capital stock, and your petitioners further show that the said 
chattel-mortgage and bonds of January 12, 1875, recited in the bill 

of complaint herein were never authorized to be issued or 
932 executed by any vote of the stockholders as required by law, 

and that with the exception of S50.000 of said chattel-mort- 
gage bonds now held as collateral! by N.S. Bouton on a loan of 
$12,000 none of said chattel-mortgage bonds are held in good faith 
and for value and in the usual course of business, but that the same are 
held as follows: E.C. Bozart,$25,.000 bonds: A.T. Chur, 831.000 bonds: 
Marine Bank of New York,$100,000 bonds; W. B. Stevens, $20,000 
bonds; each and all such bonds being held as collateral security for 
debts existing prior to such issue and delivery of bonds, they being 
merely received as additional security and without any considera- 
tion paid at the time: and there are also others held by W. D. Jud- 


“ 
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son and Amos Tenney, $624,000 bonds, $200,000 of which are claimed 
to be held by them as collateral security for a certain mortgage by 
them previously executed, and $424,000 being claimed to be held as 
collateral security for their precedent endorsements of the notes of 
the said railroad company, and also $100,000 other of such bonds 
held by W. B. Stevens, claimed to be held by him as collateral 
security for the benefit of the holders of convertible mortgage bonds 
then outstanding. 
233 And your petitioners claim that as to the said bonds held by 
the said Marine Bank of New York they were actually taken 
und received by the said Fish, as the officer thereof, or with his 
knowledge and consent, after the filing of the bill herein, and that 
his interest in such $100,000 bonds is hostile to the interest of your 
petitioners and all other bondholders, and your petitioners claim 
that the said chattel mortgage and bonds are for the reasons afore- 
said illegal, fraudulent, and void,and do not constitute any valid or 
prior lien on any part of said property as against the liens of your 
petitioners. 

And further in that behalf your petitioners show that in and by 
the mortgage of March 10, 1869, it is provided that the liea thereof 
shall attach to all property, real and persgnal, which the said cor- 
poration then owned or might thereafter acquire in law or equity of 
any kind whatever appurtenant to said railroad, and said corpora- 
tion did further covenant that to better secure and confirm the title 

of said trustees in and to all property which might thereafter 
23 be acquired by it as appurtenant to said railroad, as it would, 

as often as it might be lawfuily required by said trustees, 
make such further conveyances and assurances as might be neces- 
sary to better carry out the said trust, and notwithstanding such 
grants and covenants in said trust mortgage, and that both said 
Mish and Fosdick were personally cognizant of the fact that the said 
corporation had acquired a large amount of equipment, engines, 
cars, and tools since the said delivery of said conveyance to them in 
1869, they wholly failed, neglected, and refused to discharge their 
duties as trustees in that regard or to demand or procure any con- 
veyance or assurance whatever from the said mortgagor corporation 
in order to more fully and completely vest in them for the use of 
your petitioners and others an indefeasible title to such after-acquired 
property; but, on the contrary thereof, the said Fish, as a director 
of said corporation, voted for the execution of said chattel mortgage 
directly against the interests of such bondholders, and both said 

trustees have permitted the said bonds to be disposed of and 
“30 appropriated in the manner and upon the considerations 

and by the persons and corporations aforesaid without at- 
tempting to prevent the same. 

And your petitioners show that at the date when the said trust 
mortgage of March 10, 1869, was executed and delivered that the 
said covenant and condition thereof extending the lien thereof to 
after-acquired property as a paramount and prior claim was a valid, 
continuing covenant, binding all equipment whenever acquired, 
and that by the judgment of the court of higher resort in said State 

v—216 


QS JAMES W. TRUSTER, &¢., VS. 


ELWELL, 


RN 
rthtntton tomer fit 


of Tllinois there had been a fixed rule of interpretation validating 
and effectuating such covenant, and your petitioners and others 
purchased their securities relying upon the validity and interpreta- 
tion of such covenant, and your petitioners therefore claim that no 
law of a date subsequent to such covenant and mortgage can In any 
manner be invoked or be operative to impair the lien and secur iby 
of such contract with them, and that for the reasons and upon the 
facts aforesaid your petitioners and the and the other first-mort- 

cage bondholders of said railroad company have a hen and 
236 claim upon all and singular the property of said corporation 

of every kind, real and personal, now in existence on the line 
of railroad and the income therefrom which is in equity prior and 
superior to the claim of any other creditors whatsoever, and they 
pray that the court will so find and decree. 

And as to the claim and pretense of the said railroad corporation 
and its officers that its net earnings have been and are sufficient to 
discharge and satisfy the interest upon the said bonded debt, and 
that for sueh reason a foreclosure will not be decreed, these peti- 
tioners aver that said pretense is wholly false, and in that behalf 
show to the court that on Octcber 1,1875, there was due for current 
interest on the: first-mortgage bond debt of $4,000,000 an install- 
meut of $140,000 in gold, which had vever been funded or agreed 
so to be; that the entire amount of caso on hand held by tlie re- 
celver was only $27,766.66 in currency, with the previous month’s 
bills, his own salary, and divers rentals to be deducted therefrom 
and paid out of such balance. 

And your petitioners would further show that prior to the 
237 default in interest on the bonded debt on October 1, 1873, 
the said corporation stated that it owed a floating debt as fol- 


lows: 
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That since said date, though the corporation now claims it has 
been in receipt of large net earnings, it has not therefrom paid 
uny Interest on its first-mortgage bonds, but the unpaid and past- 
due interest on such prior debt has accumulated until it is now 
represented by five coupons of $140,000 each, or $700,000 gold, or 
about $798,000 currency, and in addition thereto the receiver offi- 
clally reports to this court that the floating debt of said corporation 
on June 1, 1875, was a- follows: 
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showing an increase of floating liability since October 1, 1873, of 
$350,058.66, and adding to that sum the arrears of Interest accrued 
during that period, as aforesaid, making an aggregate Increase of 
indebtedness since October 1, 1875, of about $1,128,058.66 cur- 
reney. 
238 And these petitioners show that in truth and fact the said 
corporation defendant did not even pay the interest on its 
funding scrip due on August, 1874, and February, 1875, out of any 
net revenue earned by it by the operations of its road, but that it 
was forced to raise the first installment by procuring the sale of cer- 
tain Chicago and Southern Railroad Company’s bonds charged upon 
its books as being sold to it by J. E. Young & Co., and the last In- 
stallment was paid out of money which it borrowed for the pur- 
pose and for which the said corporation’s paper is still outstanding. 

And your petitioners show that said corporation is hopelessly in- 
solvent and it has no real or substantial interest in the property 
covered by said mortgages, and that the revenues and incomes 
actually derived from the operation of said road, as siiown by its 
books and the receiver’s reports and accounts, are entirely inadequate 
to satisfy the evrrent interest or the arrears of interest due your pe- 
titioners and other bond creditors or even-any considerable fraction 

thereof, and that although they are entitled to the prior claim 
239 upon all said property and its income that they are not in fact 

in the receipt of any sums whatever upon their several de- 
mands, and the aggregate of their said debt is constantly and largely 
increasing; and your petitioners claim that it would be grossly in- 
equitable to refuse, on the false pretense of their bankrupt debtor, to 
delay in ordering the sale of said mortgaged property, so that they 
mav be able to realize some portion of their demands. 

Your petitioners therefore pray that the court will entertain this 
petition and will ascertain the facts thereof and will speed this cause 
and direct an account to be forthwith taken of the sums due on such 
first mortgage to your petitioners and others and will decree the pay- 
ment thereof, and that such amount constitutes a first len on all 
and singular the property, real and personal, of said corporation 
and its income in the hands of the receiver, and direct the sale 
thereof by the master of this court to satisfy the said sums so ascer- 
tained and adjudged to be due; and your petitioners pray for all 

further and other relief that may be necessary to secure the 
240 rights to themselves and all the hirst-mortgage bondholders 
of said corporation and as this court may be competent to 
award by reason of the premises. 
STEPHEN OSGOOD, 
rk. W. HUIDEKOPER, 
AND OTHERS, 
Mitione is. 
H. CRAWFORD, 
J. EK. MCDONALD, 


Solicitors. 
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STaTE OF INDIANA, ii 
Marion County, }~ 

F. W. Huidekoper on oath says that he 1S one of the petitioners 
above named,and that he has read the foregoing petition and knows 


the contents thereof, and that the matters therein stated are true, as 
he verily believes. 


KF. W. HUIDEKOPER. 


Subscribed and sworn to before me this 15th day of December 
1875. 
| SEAL. | FRANK W. MORRISON, 
Notary Public. 


(Endorsed :) Filed Jan. 6, 76. Wm. H. Bradley, cl’k. 
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In the Cireuit Court of the United States for the Northern District 
of Illinois. 


WittraM R. Fospick and JAmes D. Fisu ) 
Us. 
CHICAGO, DANVILLE AND VINCENNES RAILROAD } In Chancery. 
Company, James W. Elwell, and R. Biddle Rob- | 
erts. ) 
To the honorable the judges of the circuit court of the United States 
for the northern district of Illinois, in chancery sitting: 


The separate answer of R. Biddle Roberts, one of the respondents, 
to the amended bill of complaint of the said William R. Fosdick 
and James D. Fish. 


This respondent, now and at all times hereafter saving to himself 


all and all manner of benefit or advantage of exception or 
212 otherwise that can or may be had or taken to the many 

errors, uncertainties, and imperfections in the said bill con- 
tained, for answer thereto or to so much thereof as this respondent 
is advised it is material or necessary for him to make answer to, 
answers and says that he is a stranger to all and singular the mat- 
ters and things In the said bill of complaint contained, and _ there- 
fore leaves the complainants to make such proof thereof as they shall 
be able to produce, without this, that true it is that this respondent, 
at the solicitation and by request of Edwin Walker, Esq., the solic- 
itor, and W.D. Judson, Esq., the president, of the Chicago, Danville 
& Vincennes Railroad Company, did consent to become and did 
become the trustee under and by virtue of a certain chattel mort- 
gage made by the said Chicago, Danville and Vincennes Railroad 


Company, as party of the first part, to this respondent, as party of 


the second part, which said chattel mortgage was dated the 12th day 
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of January, A. D. 1875, recorded in the counties of Cook, Will, Iro- 
quois, Vermillion, and Kankakee, in the State of Illinois, in the 
proper otheces for the recording of such instruments, on the L4th, 
15th, and 16th days of January, A. D. 1875, and which conveyed to 
your respondent the following property, to wit: All the locomotives, 

passenger cars, baggage cars, freight cars, shop tools, and all 
243s other machinery and personal property then owned by or in 

the possession of the said Chicago, Danville and V ineennes 
Railroad Company, to be held by this respondent and his assigns or 
successors upon ecertaln trusts therein Sper ified, i COpy of which said 
chattel mortgage your respondent believes to be correctly riven as 
Exhibit K, attached to complainants’ bill. 

This respondent, further answering, says that said chattel mort- 
gage was made to him as such trustee for the purpose of securing 
certain bonds of the said railroad company, and that as such trustee 
he signed the “ trustees’ certificate” attached to said bonds at the 
time following, to wit (the said bonds having been handed to this 
respondent, duly signed by the officers, with the seal of the company 
attached): 

Nos. 1 to 300, inclusive, $1,000 each; signed January 18th, 1875; 
returned to W. D. Judson, president of said company, January 19th, 
1S7o. 

Nos. 1116 to 1215. inelusive, S100 each: signed January 22nd, 
1875; returned by express to W. D. Judson, president, New York, 
January 25th, 1875. 

Nos. 916 to 1015, inelusive, $500 each; signed January 22nd, 
1875; returned by express to W. D. Judson, president, New York, 
lanuary 25th, 1870. 

Nos. 1016 to 1115, inclusive, $250 each; signed January 
244 23rd, 1875; returned by express to W. D. Judson, president, 
New York, January 25th, 1875 

Nos. 300 to 399, inclusive, $1,000 each signed January 2rd. 
1875; returned by express to W. D. Judson, president, New York, 
January 25th, 1879. 

Nos. 400 to 699, inclusive, $1,000 each: signed February Oth, 
1875; returned to W. D. Judson, president, in Chicago, February 
19, 1875. 

Nos. 700 to 915, inclusive, $1,000 each: signed February 18, 
S75; returned to W. D. Judson, president, in Chicago, February 
19, 1870. 

And this respondent, further answering, says that whether the 
said chattel mortgage was executed, acknowledged, and filed of 
record, as provided by law, 1s a qui stion this respondent respect- 
fully submits to the court as not properly within the purview of the 
pleadings herein and as not properly to be decided in this action, 
nor whether the three mortgages referred to are anterior liens 
or hot. 

And this respondent further avers that he has no knowledge as 
to whether the said bonds or any portion of the same have been 
sold nor to whom, or whether they have been hypothecated is col- 
lateral security for any purpose, having never intermeddled with 
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the same since the delivery thereof to the president of said company 
as hereinbefore stated. 


245 All which matters and things this respondent is ready and 
willing to aver, maintain, and prove as this honorable court | 
shall direct, and humbly prays to be hence dismissed with his 
reasonable costs and charges in this behalf most wrongfully sus- : 
tained. 
(Signed) R. BIDDLE ROBERTS. 
| ™* ,— 9 7 - 7 
Endorsed: Filed March 8, 1876. Wm. H. Bradley, clerk. 
246 Answer of Wm. R. Fosdick & James D. Fish. j 
UNITED STATES OF AMERICA, ! 


Northern District of Illinois, ( roi 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


Wm. R. Fosptck and James D. Fisx ) 
2 | 
cs, { ‘ i>: 
Mm ) oes >InChaneery. Bill. 
MHe CuicaGco, Danvitte & VINCENNES RAIL- { ‘ 
ROAD COMPANY. 
JAMES W. ELWELL 
is 


THe Curcaco, DANVILLE & ViINcENNEs Rattr- } Cross-Bill. 
road Company, Wm. R. Fosdick, & James D. | 
Kish. 


The answer of William R. Fosdick and James D. Fish to the said 
cross-bill, or so much thereof as they are advised is necessary to 
be answered unto. 


These respondents admit that James Elwell is a resident and citi- 

zen of the State of New York, and that these defendants ex- 

247 hibited their bill in this honorable court, as is in said cross- 
bill alleged. 

Respondents, further answering, admit, on information and belief, 
that on the sixteenth day of December, A. D. 1872, said Chicago, 
Danville and Vincennes Ratiroad Company executed its certain 
deed of trust or mortgage to James D. Fish and James W. Elwell, 
as isin said bill alleged, to secure the convertible bonds in said 
cross-bill described ; but precisely what property or premises are 
described in said trust deed they are not informed and cannot state, 
and call for proof in that regard. 

Respondents, further answering, say that they are not advised 
and cannot state what the terms and conditions of said trust deed 
to said Fish and Elwell were or are, nor whether the allegations in 
that regard in said cross-bill contained are true, and they eall for 
full proof regarding the same. 

They are not advised and cannot state whether “ Exhibit A” to 


—4. 
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said cross-bill is a copy of said trust deed, and call for proof in that 
regard. 


They are not advised and cannot state whether said rail- 

248 road company had full authority under its charter to execute 

said trust deed, nor whether the same was duly exeented by 

said corporation or acknowledged or recorded, as in said cross-bill 
alleged. 

They are not advised and cannot state whether said Elwell ac- 
cepted said trust or has been ready and willing to execute the same, 
as is in said cross-bill alleged; but they admit that said James D. 
‘ish has declined to act as trustee under said trust deed and has 
formally resigned his position as trustee. 

Respondents, further answering, say that they are not advised 
whether the said railroad company, under authority of its charter 
and in accordance with a resolution of its board of directors, did, 
on the first day of January, A. D. 1873, issue its convertible mort- 
gage bonds to an aggregate of one million of dollars, as is in said 
cross-bill alleged, nor are they advised asto the character of said bonds 
or whither “ Exhibit B” is a copy of said bonds, nor whether said 

bonds have been sold and are now outstanding and legal 
249 obligations against said corporation, as in said cross-bill al- 
leged; and they call for strict proof in that regard. 

Nor are they advised as to whether said trust deed ts a valid and 
subsisting lien upon the real estate, property, and franchises de- 
scribed therein, subject to the trust deed to these respondents in said 
cross-bill mentioned. 

They are not advised and cannot state what interest, if any, has 
been paid upon said bonds. 

‘They deny that the said railroad company is not in default in 
the payment of the interest warrants or coupons attached to the 
two millions five hundred thousand first-mortgage bonds In said 
cross-bill mentioned. 

Respondents, further answering, admit that the holders of first- 
mortgage bonds of said railroad company tothe amount of one 
million eight hundred and two thousand dollars, or about that sum, 
placed in the hands of Wilhlam Kk. Fosdick, as special trustee, the 
coupons of their bonds maturing October first, 1875, April first, 

1874, October first, 1874, and April first, 1875, and received 
250 from said railroad company in consideration therefor certifi- 

cates of indebtedness to the amount of the coupons so placed 
in the hands of the said Fosdick by said holders, and respondents ad- 
mit that “ Exhibit C” of said cross-bill is a copy of one of said cer- 
tificates, and that the others were similar in form ; but respoudents 
allege that the said railroad company has not paid the interest on 
suid certificates and has not fulfilled the conditions mentioned as 
set forth in said certificates or either of them, and in consequence 
thereof these respondents allege that the payment of the said cou- 
pons so deposited in the hands of the said Fosdick as aforesaid 1s 
not deferred until the first day of February, A. D. 1879; but, on the 
contrary thereof, they allege that by reason of the default of said 
company to fulfill the conditions set forth in said certificates the 
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said coupons and each of them long since became and now are due 
and payable; and they further aver that the coupons upon the two 
millions five hundred thousand first-mortgage bonds, except the 
one million eight hundred and two thousand hereinbefore men- 

tioned, which fell. due October first, A. D. 1875, April first, 
251 toy October first, 1874, April first, 1875, and October first, 

1875, have all long since become due and payable and have 
never ta paid or satisfied in any way, and that they never have 
been in any way funded, and that by reason of the non-payment 
thereof the said company is in default, and that the trust deed se- 
curing the payment of said bonds and the coupons thereon was, at 
the time of the filing of the original bill by respondents, subject to 
foreclosure, and that these respondents, as trustees, were fully au- 
thorized to file their bill to obtain a foreclosure thereof on applica- 
tion of any of the holders of the said two million five hundred 
thousand bonds other than the one million eight hundred and two 
thousand, the coupons of which had been funded, as alleged in said 
cross-bill. 

Respondents, further answering, deny that the holders of the 
balance of the issue of said twenty-five hundred bonds have acqul- 
esced in an extension of payment of interest thereon. 

Respondents, further answering, admit that the said rail- 
252 ~=road cameameei wis by the action of the circuit court of Will 
county, in the State of Illinois, on the 22nd of February, A. 
D. 1875, dispossessed cf all its property; that a receiver was ap- 
pointed therefor by said court, and that said reeeiver took actual 
possession thereof; but as to whether the appointment of said re- 
ceiver was wrongful or unlawful or fraudulent these pespoudents 
say is a question of law, and which they, not being advised an 
learned in the law, are not competent to solve. 

Respondents, further answering, say that the receiver appointed 
by the said Will county circuit court are [is] not now in possession 
of said property, but that said property is now in the possession of 
a receiver appointed by this honorable court, and aver that the said 
property has been managed by the said last-mentioned receiver with 
great care, diligence, and ability, and that, under the management 
of said last-mentioned receiver, the same has been made to yeald as 

large an income as at [it] was capable of veilding, but that the 
253 said income has not been and is not sufficient, as these re- 

spondents are advised and believe, to pay the current expenses 
of operating said road and the interest already accrued and still aeeru- 
ing upon the said first-mortgage bonds of the said railroad company, 
and they therefore deny that the net income derived from a proper 
and economical use of said property is or will continue to be more 
than sufficient to pay all the interest warrants as then became due 
and payable on the bonds issued under the deed of trust to these 
responde nts. 

These respondents, further answering, upon information and _ be- 
lief admit that certain holders of bonds under the deed of trust to 
these respondents have determined to demand and require of these 


respondents that they shall without delay declare the principal of 


»e? 
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all of said bonds presently due and payable, and will insist that 
these respondents proceed to prosecute their original bill in this be- 
half to speedy foreclosure and procure the sale of the property and 
franchises of said railroad company to satisfy said bonds. 
254 These respondents, further answering, say that they are 
also informed and believe, and therefore charge the fact to 
be, that other holders of said bonds are in favor of and propose to 
demand that no such foreclosure and sale shall be had for the pres- 
ent, but what number of bondholders are in the one class or in the 
other these respondents are not advised and cannot state, but in 
that regard they say that they will endeavor to faithfully perform 
all their duties as trustees in this behalf and submit all such ques- 
tions as may arise to the determination of this honorable court. 

Respondents, further answering, say that if such foreclosure and 
sale is the proper and only adequate relief which the holders of 
bonds issued under the trust deed to these respondents can have, 
they deny that in such case such foreclosure or sale would be unjust 
or inequitable as against the holders of bonds under the trust deed 
issued to the said complainant in the said cross-bill. 

Further answering, respondents say that they are not ad- 
255 vised and cannot state what precise’ number the holders of 
past-due coupons of bonds issued under the trust deed to 
these respondents have —- presented for payment, but they allege that 
it is immaterial whether one or more of said COUpOoNns have been so 
presented ; that inasmuch as the said’ coupons have not been paid 
and a large amount thereof, as hereinbefore stated, have long since 
become due and payable, and these respondents have been by some 
of the holders of said coupons called upon as trustees to foreclose 
the said mortgage, they are thereby vested with full authority to 
proceed to such foreclesure. 

Respondents, further answering, upon information and_ belief 
admit that the said railroad company is encumbered and embar- 
rassed by a considerable amount of floating and unsecured debts, 
amounting to several hundred thousand dollars, some portion of 
which is in Judgment, upon which executions have issued, and that 
suits are threatened against said company fora large amount of 

unsecured indebtedness, but they deny that the effect of the 
256 same will be to interfere with the proper and successful op- 

eration of said road, inasmuch as the same is now in the 
hands of this honorabie court and operated by its receiver, and 
they deny that any of the income of said road produced by the 
operation thereof by said receiver will be improperly diverted to 
any purpose, but say that the same will be applied under the orders 
of this honorable court and for such purposes as in its judgment 
are proper and legal. 

And now, having fully answered the said cross-bill, they pray to 
be hence dismissed with their reasonable costs in this behalf most 
unjustly sustained. 

WM. R. FOSDICK & JAMES D. FISH 
By LAWRENCE, CAMPBELL & LAWRENCE, 
The ii’ Solicitors. 
14—216 
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Endorsed: Filed March 10, 1876. Wm. H. Bradley, el’k. 


ai Replication. 


Unrrep STatTes OF AMERICA, aap 
Northern District of Illinois, J ~ ° 


In the Cireuit Court thereof. 


WiiitramM R. Fospick & James D. F isu ) 

Us, Ly ical 

Cuicaco, Danvinte & Vincennes Rartroap Com- foo ~a8cery: 
PANY et ai. 


The replication of William R. Fosdick & James D. Fish, complain- 
ants, to the answer of R. Biddle Roberts. 


These repliants, saving and reserving to themselves now and at 
all times hereafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insuffi- 
ciencies of the said answer of the said defendant, for replication there- 
unto, say that they will aver, maintain, and prove their bill of 
complaint to be true, certain, and sufficient in the law to be an- 
swered unto, and that the said answer of the said defendant is 
uncertain, untrue, and insufficient to be replied unto by these repli- 
ants, without this, that any other matter or thing whatsoever in the 
said answer contained material or effectual in the law to be replied 
unto, and not herein and hereby well and sufficiently replied unto, : 
confessed and avoided, traversed or denied, is true; all which mat- 
ters and things these repliants are ready to aver, maintain, and 

prove as this honorable court shall direct, and humbly pray 
258 as in and by their said bill thev have already praver. 
LAWRENCE, CAMPBELL & LAWRENCE, 


Solicitors for Complainants. 


Endorsed: Filed this 11th day of March, A. D. 1876. Wm. H. 
Bradley, clerk. 


259 UnireDd STATES OF AMERICA, eae 
Northern Di trict of Tllinois. ) —" 
In the Cireuit Court thereof. 
Witt1AM R. Fospick and James D—. Fisn 


in 


CuicaGo, DANVILLE AND Vi‘cennes RaAILRoap f{ 
Company et al. 


In Chancery. 


The separate answer of James W. Elwell, a citizen of the State of 
New York, to the complainants’ amended bill of complaint. ' 
This defendant, now and at all times hereafter, saving to kimself | 
all and all manner of benefit or advantage of exception or other-’ &: 
| 
t 
| 
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wise that can or may be had or taken to the many errors, un- 
certainties, and imperfections in the said bill contained, for 
answer thereto, or to so much thereof as this defendant is advised 
it is material or necessary for him to make answer to, answering, 
saith : 

This defendant admits the organization of the Chicago, Danville 

and Vincennes Railroad Company and the execution of the 
260 trust mortgage of the 10th day of March, A. LD). 1869, by said 

company, and the sale and delivery of its bonds thereunder 
to the amount of two millions five hundred thousand dollars, as 1s 
charged in said amended bill of complaint. 

This defendant also admits that on the 12th day of March, A. D. 
1872, the said railroad company executed and delivered to the com- 
plainants as trustees its certain other trust deed, by which said rail- 
road company conveyed all its property of every kind and character 
situate in the State of Indiana, for the purpose of securing another 
issue of bonds by said company, amounting in the aggregate to the 
sum of one million and five hundred thousand dollars, as charged 
in said complainants’ amended bill of complaint. 

The said defendant, further answering, says that he is not advised 
whether the full amount of said bonds bas been issued and sold by 
said company or what amount of the same has been sold or hypothe- 
cated, and asks that said complainants be required to make full and 
strict proof of the same. 

This defendant, further answering, admits that said railroad com- 
pany did, by its proper officers, on the 24th day of April, A. D. 1872, 
execute a further or so-called consolidated mortgage for the pur- 

poses stated in said mortgage, a copy of which is filed with 
261 said amended bill of complaint as Exhibit “G;” and re- 

spondent avers that by the terms of said mortgage It 1s pro- 
vided and the right to said corporation given to execute a still fur- 
ther mortgage for the purpose of providing means, whenever neces- 
sary, for the purchase of additional rolling stock and equipment for 
the use of the said railroad, which should have a priority of lien to 
the said mortgage of April 24th, 1872; that the necessity of such 
additional equipment became apparent to the officers of said corpo- 
ration in the summer of 1872, and it was then determined to issue 
the so-called convertible mortgage which was afterwards executed 
by said company. 

lor this reason said mortgage of the 24th of April, 1872, was 
never recorded in any of the counties upon the line of either division 
of said company’s road, and did not become and is not a lien upon 
any of the property of said company. 

Your respondent admits that on the 6th day of May, 1872, said 
Colm pany consolidated with the Attica and Terre Haute Railroad 
Company, and that these two corporations became a consolidated 
corporation by the name and style of said Chicago, Danville and 
Vincennes Railroad Company. 

Respondent further admits that said railroad company has 
262 constructed its lines of railroad in Indiana and Illinois, and 
is operating in said State of Illinois, in all about 115 miles, 
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and, for a distance of 21 miles, runs its cars over the line of the 
Chicago and Southern railroad, and that it uses a portion of the 
line of the Pittsburgh, Cincinnati and St. Louis Railway Company, 
as charged in said amended bill of complaint. 

Respondent further admits that said company has constructed In 
Indiana its line of road from the State line to Snoddy’s Mills, a dis- 
tance of 18 miles, and various other branches to coal mines, in all 
about 5 miles; that from Snoddy’s Mills to Montezuma, a distance 
of 18 miles, the right of way has been procured and about 20 per 
cent. of the grading finished; that from Montezuma to Brazil coal- 
ficld, a distance of 25 miles, said company has procured the right 
of way and finished about 85 per cent. of the grading and all the 
bridging and laid about 2 miles of the track ; and that the road in 
[ndiana is known as the Indiana Division and the road in Illinois 
as the Illinois Division. 

Your respondent, for further answer, says he is informed and be- 
leves that said company has paid all the coupons maturing upon 
the Illinois and Indiana Division bonds up to and including the 

one due April 1, 1875, and made default on the one matur- 
263 ing October Ist, 1875, and thereafter, but this. respondent 

avers that about eighty per cent of the holders of its said 
bonds waived and excused such default and funded their interest 
warrants, as charged in said amended bill of complaint. 

And respondent avers that all the interest warrants upon the dif- 
ferent classes of bonds of said railroad company were promptly paid 
by said company until that maturing October Ist, 1873; that on 
and subsequently to said last-named day the holders of said first- 
mortgage bonds, to the amount of two millions eight hundred and 
one thousand dollars ($2,801,000) thereof, placed In the hands of the 
said William R. Fosdick, as special trustee, the coupons of all their 
said bonds maturing October Ist, 1873, April Ist, 1874, October Ist, 
1874, April Ist, 1875, and October Ist, 1875, in pursuance of a cer- 
tain agreement entered into between the holders of said bonds re- 
spectively and the said corporation, whereby each of such holders 
agreed to defer the payment of each and all of the coupons so held 
by them, maturing as aforesaid, until the first day of February, A. 
D. 1879, and received from said corporation, in consideration there- 
for, certificates of indebtedness for the amount of coupons So placed 

in the hands of the said Fosdick by such several holders. 
264 That said certificates were made payable on the first day of 

february, A. D. 1879, with interest payable semi-annually, to 
wit, on the first days of February and August of each year. — 

And said respondent, further answering, says that said corpora- 
tion is not in default in the payment of interest upon its said first- 
mortgage bonds to the amount of two millions eight hundred and 
one thousand dollars ($2,801,000), but. on the contrary, respondent 
avers that said company has adjusted and settled with the holders of 
said bonds to the amount as above stated and received an extension 
of payment of all such interest coupons now past due and that will 
mature prior to the first day of October, 1875. 

The said respondent, further answering, says that said corporation 
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has paid to the holders of said certificates of indebtedness all inter- 
est coupons attached to said certificates as the same matured and In 
accordance with the terms thereof. 

And respondent, further answering, avers, upon information and 
belief, that the holders of the balance of suid bonds have acquiesced 
in) said ext nsion of payment of interest and excused such default. 

and have not demanded the payment of the interest coupons 


265 nor attempted to enforce the collection of the same. 
The said respondent, further answering, admits that on the 


l6th day of December, A. D. 1872, the said railroad company made, 
executed, and delivered to this respondent and the said James D. 
ish its certain other trust deed, and conveyed all its property and 
franchises situate in the States of Illinois and Indiana for the pur- 
pose of securing an issue of bonds amounting In the aggregate to 
one million dollars, all of which bonds have been issued bv said 
company and are now outstanding and valid liens upon all the 
property of said company ; that thesaid James D. ish has resigned 
his trust under said deed and refuses to execute the same, and that 
your respondent is now the sole trustee under said trust deed. 

The said respondent admits that the trust Mortgages deseribed in 
ihe complainants’ amended bill of complaint havea priority of lien 
over the said mortgage executed to this respondent upon ali the 
property of said railroad company, save and except on that portion 
of said line of road situate and lving between Bismarck, in the 
county of Vermillion, in the State of Illinois, and the east boundary 
line of said State, a distance of seven (7) miles, upon which said 

section of said company’s line of road the defendant avers 
266 that the said mortgage of the 16th day of December, A. D. 
1872, is the first and prior lien over all other mortgages. 

And said respondent, further answering, says that the interest 
warrants upon said funding certificates maturing August 1, 1574, 
were paid by said company when presented for payment, and that 
all of said coupons have been paid. 

That as to such interest warrants maturing February 1, 1875, 
vour respondent is informed and believes that there remains unpaid 
only this sum of 85,167.77, all the others of said coupons having 
been paid by said railroad company, and that said sum would have 
been paid if presented prior to the 22nd day of February, A. D. 
1875, at which last-mentioned date the income and property of said 
company was wrongfully and fraudulently taken from it by the ac- 
tion of the Will county circuit court, in said State of Illinois, upon 
the er parte application of one Stephen Oscood, without any notice 
to said railroad company, and placed in the hands of a receiver. 

Your respondent, further answering, says he has no knowledge 
whatever of the execution of a chatte! Mortgage, as charged in said 
bill, but leaves complainants to the prool thereof. 

Respondent, further answering, says that he isadvised and 

207 believes and so avers that the property SO conveyed LO sald 
complainants, Fosdick and Fish, by the trust deed so made 

to them of date March 10th, 1869, greatly exceeds in value the amount 
of bonds so issued under the said deeds of trust, and that the net 
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income or revenue derived from a proper and economical use of said 
property is and will continue to be more than sufficient to pay all 
of the interest warrants as they may become due and payable On all 
the bonds issued under the sald deeds of trust. 

And, for further answer, this respondent states, upon information 
and belief, that certain hol lers of bonds issue d under the deeds of 
trust so made to the complainants, Fosdick and Fish, trustees us 
aforesaid, whose names this defendant will furnish if required by 
this honorable court, have resolved and determined to have and re- 
quire of them that they shall without delay declare the principal of 
all of their said bonds presently due and pay’ able, and that they 
shall] prosecute said action oa speedy deere eC of foreclosure of said 
trust mortgage and shall enforce sale of all the property and fran- 
chises of said railroad company under said decree, thereby render- 
Ing the oy of the bonds issued under the deed to this respond- 
ent utterly valu 
And res spon de nt further says th: it such action will be grossly uli- 

sent and inequitable towards the cestuis que trust of this re- 


eless, 


268  spondent and other creditors of said company, especially as 

about elohty per ce 2 of all said bondholders have extended 
the payment of their said it rest warrants, as hereinbefore stated, 
and waived and excused the default of said company in the pay- 
Inent of sald interest. 

And this respondent, for further answer, states, upon information 
and belief, that none of the holders of the bonds issued under the 
said trust deeds executed to complainants, except avery Incousider- 
able number thereof, have presented to and demanded of said rail- 
road company payment of any of the past-due interest warrants or 
coupons of said bonds, as required by the Sth article or condition of 

aid tr ust deeds, and therefore respondent says that the said trustees, 
i osdick and Fish, have no authority under said trust deeds to col- 
lect the principal of said bonds by foreclosure and sale or otherwise. 

And the said respondent, for further answer, says that the said de- 
fendant corporation did fulfil all the terms and conditions of said 
funding certificates and contracts, as hereinbefore stated, until it was 
dispossessed of its property and enjoined from controlling and re- 
ceiving the income thereof by the action of the said State court, and 

that on said 22nd day of February, 1875, said company was 
269 not in default in the payment of any of the coupons attached 

io said certificates of indebtedness, nor was there.any such 
default on the Ist day of Juny, 1875, at which time the receiver 
appointed by this honorable court took possession, under the orders 
of this eourt, of all the property of said corporation. 

And the said respondent further states, upon information and be- 
lief, and charges the same to be true, that the said Osgood, Hinde- 
koper, and others who have filed their petition 1D this cause as 1n- 
tervening bondholders have, since said 22nd day of February, 1875, 
In open court, re sisted the payment of the interest upon said certifi- 
cates of indebtedness by the receiver, and have refused to have an 
order of said court entered authorizing such payment out of the 
earnings of said road. 
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And this respondent respectfully submits to the Judgment of this 
honorable court that the said company cannot be charged with any 
default in the payment of any of its interest warrants attached to 
said certificates of indebtedness or for the default in the payment of 
any of its interest coupons attached to its bonds issued under the 
trust deed of March 10th, A. D. 1869, maturing after the said 22nd 
day of February, 1875, and that the holders of said certificates are 

not entitled to rescind said funding arrangement or to demand 
270 = and enforce payment of said coupons so funded, as charged 
in said amended bill of complaint 

And the said respondent, further answering, says it is not true, 
as stated in said amended bill of complaint, that the principal and 
interest has become due and payable on all of the said Indiana and 
Illinois Division bonds, as therein stated, in consequence of said 
company’s default in the payment of its interest coupons that be- 
came due and payable prior to the commencement of this suit. 

And the said respondent charges that on account of said funding 
contracts and the consent of other bondholders who did not sign said 
funding agreement, as hereinbefore stated, said bondholders excused 
and waived said default and extended the payment of said interest 
warrants maturing prior to the first day of October, 1876, until the 
first day of lebruary, 1879, SO that nD fact. at the columencement of 
this suit, said company was not in default in the payment of any 
of its said interest warrants. 

And the said respondent expressly denies that the holders of a 
majority of the said Illinois Division or that the holders of 
anv of the bonds of either division have requested in writing the 
plaintiffs as such trustees to proceed to collect the principal and in- 

terest of all of said bonds by foreclosure and sale of all the 
24 property and franchises of said railroad company, as charged 

in said amended bill of complaint and as required by the 
terms and conditions of said deed of trust 

And the said respondent charges, upon information and _ belief, 
that a majority of said bondholders do not desire such foreclosure 
and sale; that they believe and admit that the security pledged to 
the payment of said Illinois Division bonds exceeds in value the 
aggregate amount of such bonds, and that the net income of such 
property is in excess of the current interest Upon said bonds, and 
that such sale would be prejudicial to the interests of said bond- 
holders. 

And the sald respondent, in the interest of his said cestuis (pire 
trust, respectfully protests against such decree and sale as destructive 
of the interests of his said cesfuis que trust. He admits the priority 
of lien to be in the owners of the bonds issued under the trust deed 
of March 10th, A. D. 1869, and says that next in priority is the lien 
upon said Illinois Division created by said trust deed of December 
l6tb, A. D. 1872, under which this respondent is now sole trustee 
and this respondent respectfully demands that all the net income 
derived from the said Illinois Division of said railroad should be 

first applied to the payment of the interest of said bonds of 
272 March 10th, 1869, and that the excess (and the respondent 
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avers that there is and will continue to be a large excess) should 
be paid to this respondent for the use and benefit of his said 
cestuis que trust according to the terms, tenor, and effect of said sev- 
eral trust deeds. 

And this respondent denies that there is any other matter, cause, 
or thing in the said complainants’ amended bill of complaint con- 
tained material or necessary for this respondent to make answer 
unto and not herein and hereby well and sufficiently answered, 
confessed, traversed, and avoided or denied is true to the knowledge 
or belief of this respondent; all which matters and things this re- 
spondent is ready and willing to aver, maintain, and prove as this 
honorable court shall direct, and humbly prays to be hence dis- 
missed, with his reasonable costs and charges in this behalf most 
wrongfully sustained, 

(Signed) JAMES W. ELWELL, 
: By E. WALKER, 
: His Solicitor. 


Endorsed: Filed May 10, ’76. Wm. H. Bradley, clerk. 
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973 Master's Report. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


WILLIAM R. Fospick and James D. FisH ) 


rs, - 


Tue Cuicaco, DaNvILLE AND VINCENNES Rar~roAp ComPANy. } 


Report on the intervening petition of F. W. Huidekoper and other 
bondholders filed in the above-entitled cause. 


To the honorable the judges of said court: 

I respectfully report that on the reference of the intervening pe- 
tition in the above-entitled cause to me, under the order of the court, 
I was attended from time to time by the solicitors of the several 
parties interested, and evidence was introduced in support of the 
matters set forth in said intervening petition and also in opposition 

thereto. On consideration of such evidence I.find that the 
274 Chicago, Danvilleand Vincennes Railroad Company on March 

10th, 1869, duly executed and delivered to William R. Fos- 
dick and James D. Fish its mortgage conveying all its line of rail- 
road in the State of Illinois, from Chicago to Danville,in Vermillion 
county, and thence southeasterly to a point on the State line of In- 
diana, about 140 miles long, with all its franchises, equipments, 
property, tolls, issues and profits, lands, fixtures, machinery, goods, 
and chattels connected with or used in the operating — said rail- 
road, and its tools, engines, and cars then in existence or thereafter 
to be acquired ; which mortgage was duly recorded according to 
law in the several counties through which said road runs, and has, 
since its date, constituted the first and paramount line [lien | on said 
line of said railroad and its appurtenances. 
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2. I further report that the said mortgage was given to secure 
$2,500,000 of bonds of said railroad company dated March 10th, 
1869, with interest at 7 per cent., payable semi-annually on the first 
days of April and October, and both interest and principal payable 
in gold coin, and that all such bonds were negotiated by said com- 
pany prior to the institution of the said action and are now out- 
standing and constitute a valid debt of said railroad company. 

3. I further report that on April 24th, 1872, the said corpora- 

tion also executed and delivered to said William R. Fosdick 
275 and James D. Fish the supplemental mortgage referred to 

in the said intervening petition by way of additional security 
for the existing bonds of said corporation. 

4. I further report that the said Chicago, Danville and Vincennes 
Railroad Company on March 12th, 1872, duly executed and deliv- 
ered to said Fosdick and Fish its certain other mortgage conveying 
the line of railroad in Indiana made and to be made, and its appur- 
tenances therein described, as security for bonds to the amount of 
$1,500,000, bearing 7 per cent. interest, payable semi-annually on 
the first days of April and October, and both principal and interest 
payable in United States gold coin, and that such mortgage consti- 
tutes the first lien on said road and its appurtenances and equip- 
ments in the State of Indiana. 

5. I further report that all of said $1,500,000 bonds were, prior 
to the institution of the said action, negotiated by said railroad cor- 
poration and now constitute an outstanding indebtedness of said 
corporation. 

6. I further report that besides such indebtedness, by reason of 
such two mortgages, that the said corporation is further indebted 
by morigage, as follows: 

Convertible bonds secured by mortgage to James D. Fish and 
James W. Elwell, dated January Ist, 1873,0n the whole line of road, 

both in Indiana and Illinois, to the amount of $1,000,000 ; 
276 ~chattel mortgage bonds, purporting to be secured by mort- 
gage to R. Biddle Roberts, dated January 12th, 1875, on cer- 


tain scheduled rolling stock and personally to the amount of 
$1,000,000. 


7. That besides such indebtedness by way of mortgage the said 
corporation was indebted in floating debt at the time of the institu- 
tion of his action to the further amount on December, 1873, 
$1,773,276.10, exclusive of Walker liability. 

5. 1 further report that on February 26th, 1875, the said trustees, 
l‘osdick and Fish, served on the said railroad corporation a written 
notice (the original of which was introduced in evidence) that for 
the default of more than six months in the payment of interest 
due October Ist, 1873, on said issue of bonds secured by the mort- 
gage of March 10th, 1869, the entire principal of all such bonds 
had become due and payable, and such written notice was duly ac- 
cepted in writing by the president of said railroad company. 

%. I further report that on October 1st, 1873, the said corporation 
did not pay any of the interest falling due on that day on the issue 
of bonds dated March 10th, 1869, or of the issue dated March 12th, 
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1872, nor has the said corporation paid any of the subsequent in- 

stalments on any of said $4,000,000 of bonds falling due 
277 at either of the dates following, viz., April Ist, 1874; 

October Ist, 1874; April Ist, 1875; October Ist, 1875, and 
April Ist, 1876, and that demand was duly made for the payment 
of divers of such coupons on October Ist, 1873, and one of said 
coupons was protested for such non-payment more than six months 


prior to the institution of the said action on the written notice of 


such trustee declaring the principal of all such bonds to be due and 

payable, and there is consequently now due to the divers holders 

of bonds dated March 10th, 1869, the sum of $3,505,500, as follows: 
Chicago, Danville and Vincennes Railroad, Illinois Division. 


$2? 500.000 
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$3,905,500 
278 10. And there is also due from the said railroad corpora- 


tion to the divers holders of bonds dated March 12th, 1872, 
the further sum of $2,103,300, as follows: 


Chicago, Danville and Vincennes Railroad, Indiana Division. 
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BU Ty Feild etmnnndnnn commen 52,500 
IE cenit Ceti ienewt mnie 787 50 

FOR 5, Bh ecu iia ccqweccnal 26,250 

LS ea ee $1,869,600 

233,700 


$2 103,300 


11. I further report that no interest has been paid on the series of 
convertible bonds dated January Ist, 1875 (with the exception of a 
few bonds), and that so far as the evidence shows there is now due 
to the holders of such bonds interest warrants to the extent of 

$210,000, gold coin. 
279 12. I further report that it appears that the chattel-mort- 
gage bonds have been hypothecated, and that no interest has 
been paid on any of them since their issue in January, 1875. 

15. I further report that the evidence shows that for some time 
prior to the institution of the said action the said Chicago, Danville 
and Vincennes railroad was in embarrassed circumstances and un- 
able to meet its debts, and was, in fact, insdlvent, and still so con- 
tinues. 

14. I further report that a funding scheme was proposed, in No- 
vember, 1573, by the corporation after its default in the payment of 
interest in October, 1873; that such a scheme was accepted by a 
portion of the bondholders and their coupons surrendered, in trust, 
to W. R. Fosdick, according to the terms of the certificates, which 
are all introduced in evidence and are set out as exhibits to the bill; 
that a considerable number of the bondholders did not assent to 
such scheme and never surrendered their coupons. 

The intervening petitioners claim that such funding scheme was 
assented to by those who surrendered their coupons, in consequence 
of false misrepresentations of the condition of the property and its 
debts. 

As to all these matters and the effect of such surrender and the 

effect of the failure of the company to pay the Coupons due 
280 October Ist, 1875, I am not required by the order of reference 

to examine or report; and as to those matters [ make no 
finding, or as to the allegation of fraud set up in the petition, no 
testimony having been taken before me or submitted to me on that 
charge. 

ld. I further report that the intervening petitioners, I. W. Huide- 
koper and others, have introduced in evidence before me 1,520 of 
the first-mortgage bonds of said company, dated Marth 10th, 1869, 
on the Illinois Division of the said railroad, for one thousand dol- 
larseach and such coupons as were attached; and that of such 
number there were 453 bonds which have all the coupons attached 
thereto, falling due continuously from October Ist, 1875, to the ma- 
turity of the bounds; and 298 of the first-mortgage bonds of said 
company, dated Mareh 12th, 1872,0n the Indiana Division of the 
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said railroad, for one thousand dollars each and such: coupons as 
were attached, and certificates of indebtedness thereto belonging. 
16. I further report that the intervening petitioners, J. J. Shryock 
& others, introduced in evidence 298 bonds of the issue of March 
12th, 1872, with the coupons and certificates of indebtedness thereto 


belonging. 
The whole of which is respectfully submitted. 
281 HENRY W. BISHOP, 


Master in Chancery of the Circuit Court of the United States 
for the Northern District of Illinois. 
Dated Chicago, June 24th, 1876. 
(Endorsed :) Filed June 24, 1876. W.H. Bradley, cl’k. 
282 Afterwards, to wit, on the third day of July, in the July 
term of said court, 1876,in the record of the proceedings 


thereof in said entitled cause, before Hon. Thomas Drummond, cir- 
cuit judge, is the following entry, to wit: 


Wiiit1amM R. Fospick et al. ) 
is, | 
THe CHIcAGo, DANVILLE AND VINCENNES RAILROAD COMPANY 
et al. 


The motion to confirm the master’s report being now called up 
for hearing, on motion of defendants’ solicitor, thirty days’ time 
from the filing of said report is given defendant in which to file 
exceptions herein. 

And thereupon the defendant moves to suppress the depositions 
of James D. Fish and others taken before E. L. Owen, Esq., com- 
missioner, in New York city; which said motion is overruled by 
the court, with leave to defendant to file counter-affidavit herein, if 
it shall so elect. 


283 Notice. 


UnitED STATES OF AMERICA, i 
Northern District of Illinois, {°° 


In the Circuit Court. 


WittiAM R. Fospick and James D. Fisn 
vs. Chancery. 
Tak Cnicaco, DANVILLE & VINCENNES R. R. Co. et al. 


To Messrs. Crawford & McConnell, R. Biddle Roberts, and FE. 
Walker: 
Please take notice that on the 24th day of July, A. D. 1876, at 10 
o'clock a. m., or as soon thereafter as counsel can be heard, before 
his honor Judge Drummond, we shall call up for dispusal the ex- 


ceptions to the master’s report in the above cause, and also ask for 
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confirmation of said master’s report and the entry of a final decree 
of foreclosure and sale. 
LAWRENCE, CAMPBELL & LAWRENCE, 


For Complainants. 
Service by copy acknowledged this 21st day of July, A. D. 1876. 


Endorsed: Filed July 24th, 1876. W. H. Bradley, clerk. Craw- 
ford & McConnell, sol’s for intervening petitioners. E. Walker, sol’r 
for def’t, C.. D. & V. R. R. Co. RK. Biddle Roberts, sol’r for Ed. H. 
Wright, complainant in cross-bill. 


984 Unitep States Circuit Court, } 
Northern District of Illinois, 


:a 
OOD « 


WittrAmM R. Fospick and James D. Fisu ) 
US. >» Chancery. 
THE CuicaGco, DANVILLE & VincEeNNES R. R. Co. 


In the matter of the intervening petition of Stephen Osgood and 
others. 


Please take notice that on Monday morning, at 10 o'clock, the 
24th day of July, 1876, or as soon thereafter as counsel can be 
heard, we shall, before his honor Judge Drummond, call up for 
disposition the exceptions to the master’s report in above cause, and 

ae also ask for the confirmation of said master’s report and the entry 
of a decree of foreclosure and sale. 
CRAWFORD & McCONNELL, 


4 Solrs for Intervening Petitioners. 


Service accepted this Llth day of July, A. D. 1876. 
JEWETT & ADAMS, 
Per P. H. S., JR. 
.. BIDDLE ROBERTS, 
Per S. M. B. 
EK. WALKER, 


285 Master’s Report. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Wittiam R. Fospick and James D. isn, Complainants, 

ns. 
> Tue CHicaco, DANVILLE AND VINCENNES RAILROAD COMPANY, | 
* James Etwett, and R. Bropte Roserrs, Defendants. 


Master’s report of sale. 


To the honorable the judges of the said court: 
The undersigned, Henry W. Bishop, as master in chancery of said 
r court, respectfully reports—- 
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That it was, in a deeree of the said.court entered in the above- 
entitled cause on the fifth (5th) day of December, A. D. 1876 (one 
thousand eight hundred and seventy-six), among other things, or- 
dered, adjudged, and decreed that the said defendant, The Chicago, 
Danville and Vincennes Railroad Company, pay or cause to be paid 
to the said complainants, as trustees for the holders of the Illinois 
Division bonds and coupons, the several sums of money, with in- 

terest thereon as thereinbefore found to be due and owing. 
286 within twenty (20) days from and after the entry of the said 

decree, and, in default thereof, that all of the said railroad, 
premises, property, and franchises described in the trust deed dated 
March 10th, A. D. 1869, and thereinbefore described as the Illinois 
Division of said railroad, together with all the rights, franchises, 
property, and appurtenances thereof and the rolling stock thereto 
belonging and therein particularly scheduled and set forth, and all 
the contract rights of said company for the use of tracks of other 
railroads between Thornton and Chicago, and all other rights, privi- 
leges, and appurtenances of the said Illinois Division of said rail- 
road as the same was thereinafter specifically scheduled, and all the 
right, title, interest, and equity of redemption of the said Chicago, 
Danville & Vincennes Railroad Company therein should be sold as 
an entirety by Henry W. Bishop, the master in chancery of this 
court, at public auction to the highest and best bidder for casn 
therefor, payable as thercinafter provided, at the west door of the 
Republic Life Insurance Company building, in the city of Chicago, 
in the State of Illinois, after having first given notice of the time 
and place and terms of sale and a description of the property to be 
sold by advertisement thereof in some public newspaper published 
iu the city of Chicago for the space of thirty (80) days prior to such 
day of sale. The terms of such sale should be as follows: ‘Twenty- 
tive (25) per cent. of the purchase-money to be paid to said master 

in chancery in cash at the time of sale; one-half of the balance 
287 ~— of the purchase-money to be paid to said master in cash within 

three months from the day of sale, and the remainder to be 


paid to said master in cash within six months from said day of 


sale. 

{nd it was further ordered, adjudged, and decreed that the said 
master make report of said sale to this court, and that upon con- 
firmation thereof and the full payment of the whole of the purchase- 
money that the said Bishop, as master in chancery of this court, 
should convey as therein mentioned. 

And it was further ordered, adjudged, and decreed that the said 
master should, out of the proceeds of such sale— 


lirst. Pay all the costs of this suit and the costs and expenses of 


such sale, including the fees of said master. 

Second. Pay all expenses and compensations of the said com- 
plainants as trustees of the said bond and coupon holders, inelud- 
ing attorneys’ fees incurred in the course of this trust and in the 
prosecution or defense of any and all suits brought by or against 


them as trustees whieh should be allowed by or under the order of 


tls eourt. and also all other costs and attorneys’ fees which should 
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be allowed by or under the order of this court in favor of the parties 
to this suit or intervening petitioners therein 
Third. Pay the balance to the clerk of this court. 
That in accordance with the said decree of the said court the un- 
dersigned, us such master In chancery, advertised the said 
288 premises and property for sale at public auction, to the highest 
bidder for cash, in the Chicago Tribune, a daily newspaper 
of general circulation, priuted and published in the city of Chicago, 
county of Cook and State of Illinois, the date of the first paper con- 
taining the said advertisement being the third day of January, A. D. 
1877, and the date of the last paper containing the same being the 
fifth day of February, A. D. 1877, the said advertisement having 


, 
; 


been inserted for thirty-four times previous to the said day of sale, 
as appears by a certified copy of the said advertisement and certifi- 
cate of publication hereto attached aud made a part hereof. 

That at the hour, day, and place fixed and mentioned in the said 
advertisement, to wit, at the hour of ten (10) o'clock in the forenoon 
of the seventh (7th) day of February, A. b. 1877 (one thousand 
eight hundred and seventy-seven), at the west door, on La Salle 
street, of the Republic Life Insurance building, in Chicago, Illinois, 
the undersigned, as such master in chancery, did offer the premises 


’ 
i 


and property in the said advertisement and decree mentioned and 
described as all and singular the [lijinois Division of the said Chicago, 
Danville & Vineennes Kailroad Company, being about 108 imuiles 
in length, together with terminal tracks in Chicago, about seven and 
eiglit-tenths (7,5;) miles in length, and a branch from Bismarck to 
the Indiana State line, about four and »ix-tenths (4,5;) miles in 
length, together with all the rights, franchises, and appurtenances 

thereto pertaining and the rolling stock thereto belonging, 
289 ~=and all the contract rights of said company and all the right, 

title, and equity of redemption of said Chicago, Danville & 
Vincennes Railroad Company, all the said property, appurtenances, 
and franchises to be sold as an entirety, and the same are specifically 
described and scheduled in the said decree as follows: 

1. The main line of the Chicago, Danville & Vincennes railroad, 
from Dalton, in the county of Cook, southerly to Danville, in the 
county of Vermillion, a distance of one hundred and eight (108) 
miles, and a branch line from Bismarck, in said Vermillion county, 
southeasterly to the east line of the State of Lilinois, a distance of 
four and six-tenths (4,5;) miles, together with the right of way, 
station, and other grounds, grading, bridges, culverts, tracks, shops, 
including fixtures and tvols, stations and other buildings and struct- 
ures, fences and appurtenances thereof, and all wood, coal,and other 
supplies for the use and operation thereof 

2. ‘The contract rights of the said Chicago, Danville & Vincennes 
Railroad Company to the use of the tracks and appurtenances of the 
Chicago & Southern Railroad Company and the tracks and appurte- 
nances of the Pittsburgh, Cincinnati & St. Louis Railway Company 
from Thornton, in Cook county, to and into the city of Chicago 

3. The terminal tracks, sidings, switches, and appurtenances of 
said Chicago, Danville & Vincennes Railroad Company at and near 


; 
e 
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said city of Chicago, whether the same are situate on the 
290 grounds and rights of way of said company or otherwise, ag- 

gregating a length of seven and eight-tenths (7;5;) miles, to- 
gether with all rights of way or contracts therefor or rights to have 
and maintain such tracks or any part thereof, and all buildings, 
structures, erections, and appurtenances thereof, including a Water- 
tank and an undivided interest in an engine-bouse of fourteen (14) 
stalls, situate on grounds of the said Chicago & Southern Railroad 
Company adjacent to the city of Chicago, and all wood, coal, and 
other supplies, tools, and fixtures, for the use of said Chicago, Dan- 
ville & Vincennes Railroad Company, and situate or used within 
said city of Chicago or along the line of said Chicago & Southern 
Railroad Company on said Pittsburgh, Cincinnati & St. Louis Rail- 
way Company north of said Thornton. 

4. The south eighteen (13) feet of lot twelve (12) and lots thirteen 
13) and sixteen (16), in block thirteen (13), and lot six (6), in block, 
nine (9), Carpenter’s Addition to Chicago; also lot twenty-four (24), 
in block seven (7), Carpenter’s Addition to Chicago, subject to a lien 
of about twenty-five hundred dollars. 

Lots twenty-nine (29), thirty (30), and thirty-two (32), and a lease- 
hold interest in lot thirty-one (31), all in block four (4), Magee & 
High’s Addition to Chicago, with the tracks and buildings and fix- 
tures thereon, said lots twenty-nine (29), thirty (80), and thirty-two 
(52) being subject to a first lien of about twenty-three hundred 

dollars ($2,300). 
291] oO. Twenty-five (25) locomotives, numbered 1, 2,3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 19, 20, 21, 22, 24, 30, 31, 32, 33, 
and 24. 

Six (6) passenger cars, numbered 38, 4, 5, 6, 7, and 8. 

Three (3) baggage cars, numbered 2, 3, and 4. 

Three (3) mail cars, numbered 1, 3, and 4. 

Kight (8) caboose ears, numbered 3, 4, 5, 6, 7, 8, 9, 10. 

One hundred and sixty-one (161) box cars, being those bearing 
numbers between 564 to 615, both inciusive, and 1001 to 1115, both 
inclusive. 

Eighty-five (85) box ears (Adams), being those bearing numbers 
between 11386 to 1220, both inclusive. 

Three hundred and eighteen (318) coal cars, being those bearing 
nuinbers between 1 to 100, both inclusive, and 145 to 376, both in- 
clusive. 

One hundred and eighteen (118) block coal cars, being those bear- 
ing numbers between 01 to 0118, both inclusive. 

Thirty-four (54) stock cars, being those bearing numbers between 
501 to 534, both inclusive. 

6. All of the franchises of the said Chicago, Danville & Vincennes 
Railroad Company within the State of Llinois and all of the prop- 
erty and premises within said State other than that in this schedule 

specifically described in which the said railroad company has 
292 «any interest held by it for use in the maintenance and opera- 
tion of the said line of railroad, for sale at public auction to 
the highest bidder, having first stated that the sale would be made 
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for gold and subject to all taxes, and then and there struck off and 
sold the same to F. W. Huidekoper, T. W. Shannon, and J. M. Deni- 
son for the sum of one million four hundred and fifty thousand 
dollars ($1,450,000), that sum being the highest and best sum bid 
for the same and they being the highest and best bidders therefor. 

And I further report that there has been paid to me as such trus- 
tee the sum of three hundred and sixty-two thousand & five hun- 
dred dollars in gold, being one-fourth of the amountof the said bid, 
as provided in the said decree, and which is held by me subject to 
the further order of this court. 

All of which is respectfully submitted. 

HENRY W. BISHOP, 
Master in Chancery of the Circuit Court of the United States 
for the Northern District of Illinois. 


Dated Chicago, February 10th, 1877. 


293 Joseph Medill, of the city of Chicago, in the county of 
Cook, State of Illinois, doth hereby certify that he 1s vice- 
president of the Tribune Company and duly authorized to sign for 
said company, publishers of the Chicago Tribune, a daily news- 
paper of general circulation published in said county, and that the 
notice of master’s sale of which annexed isa true copy was printed 
and published in the regular edition and issue of said Chicago ‘T'ri- 
bune for thirty-four times, to wit, the first publication being on 
the third day of January, 1877, and last on the fifth day of Feb- 
ruary, 1877 
Dated at Chicago, Ill., this sixth day of February, 1877. 


J. MEDILL, V. P. 


Sworn & subscribed to before me this sixth day of February, 1877. 
W. L. OGDEN, 
Notary Public. 


Legal. 


Unirep States oF AMERICA, | ins 
North ri District of [llinois, j i. 


In the Cireuit Court thereof. 


» 


WitniAM R. Fospick and James D. Fisu, Com- } 
plainants, 
VS. 
THe Cuicaaco, DANVILLE & VINCENNES RAILROAD 
Company, James Elwell,and R. Biddle Roberts, 


>In Chancery. 
| 
Defendants. J 


Master’s sale. 


294 Notice is hereby given that by virtue of a decree of fore- 
closure of the circuit court of the United States forthe north- 

ern district of Illinois, rendered on December 5, A. D. 15876, in a 

certain suit in chancery wherein William R. Fosdick and James D, 
16—216 
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Fish are complainants and The Chicago, Danville & Vincennes 
Railroad Company and others are defendants, the undersigned, mas- 
ter in chancery of said court, will sell at public auction to the high- 
est bidder for cash all and singular the Illinois Division of the said 
Chicago, Danville & Vincennes Railroad Company, being about 108 
miles in length, together with terminal tracks in Chie: ago, about 
seven and eight- tenths (7,8;) miles in length, and a branch from 
Bismarck to ‘the Indiana State line, about four and six-tenths (4,%) 
miles in length, together with all the rights, franchises, and appur- 
tenances thereto belonging and the rolling- stock thereto belonging, 
and all the contract rights of said company, and all the right, title, 
and equity of redemption of said Chicago, Danville & Vincennes 
Railroad Company, all the said property, appurtenances, and fran- 
chises to be sold as an entirety, and the same are specifically de- 
scribed and scheduled in the said decree as follows : 

The main line of the Chicago, Danville & Vincennes railroad 
from Dalton, in the county of Cook, southerly to Danville, in the 

county of Vermillion, a distance of one hundred and eight (108) 
miles, and a branch line from Bismarck,in said Vermillion county, 
southeasterly to the east line of the State of Illinois, a distance 

of four and six-tenths (4,5;) miles, together with the right 
295 of way, stations, and other grounds, grading, bridges, cul- 

verts, tracks, shops, including fixtures and tools, stations and 
other buildings and structures, fences, and appurtenances thereof, 
and all wood, coal, and other supplies for the use and operation 
thereof. 

The contract rights of the said Chicago, Danville & Vincennes 
Railroad Company to the use of the tracks and appurtenances of the 
Chicago and Southern Railroad Company and the tracks and ap- 
purtenances of the Pittsburgh, Cincinnati & St. Louis Railway Com- 
pany from Thornton, in Cook county, to and into the city of Chi- 
cago. 


The terminal tracks, sidings, switches, and appurtenances of ° 


said Chicago, Danville & Vincennes Railroad Company at and near 
said city of Chicago, whether the same are situate on the grounds 
and rights of way ‘of said company ‘or otherwise, aggregating a length 
of seven and eight-tenths (7 s-) miles, together with all rights of way 
or contracts therefor or rights to have and maintain such tracks or 
any part thereof, and all buildings, structures, erections, and appur- 
tenances thereof, including a water-tank and an undivided interest 
In an engine- house of fourteen (14) stalls, situate on grounds of the 
said Chicago & Southern Railroad Company adjacent to the city of 
Chicago, and all wood, coal, and other supplies, tools, and fixtures 
for the use of said Chicago, Danville & Vincennes Railroad Com- 
pany and situate or used within said city of Chicago or along the 
line of said Chicago & Southern Railroad Company or said Pitts- 
burgh, Cincinnati & St. Louis Railw: ay Company north of said 
Thornton. 
296 4. The south eighteen (18) feet of lot twelve u and lots 
thirteen (13) and sixteen (16), in block thirteen (13), and lot 
six (6), in block nine (9), Carpenter’s Addition to Chicago; also lot 
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twenty-four (24), in block seven (7), Carpenter’s Addition to Chicago, 
subject to a lien of about twenty-five hundred dollars. 

Lots twenty-nine (29), thirty (30), and thirty-two (32) and a lease- 
hold interest in lot thirty-one (31), all in block four (4), Magee & 
High’s Addition to Chicago, with the tracks and buildings and fix- 
tures theron, said lots twenty-nine (29), thirty (50), and thirty-two 
(52) being subject to a first lien of ‘about twenty-three hundred dol- 
a ($2. 300). 

Twenty-five (25) cocomotives, numbered L, 2, 3, 4, 5, 6, 7 
10 “Ul. 12, 13 3, 14, 15, 19, 20, 21, 24, 30, 31, 32, 33, and 34. 

Six (6) passenger cars, we 3, 4, 5, 6, 7, and 8. 

Three (8) baggage cars, numbered 2, 3, and 4. 

Three (3) m: ail cars, numbered 1, ey 4. 

Kight (8) caboose ears, numbered : 3d, 4 d, 6, 7, 8, 9, 10. 

One ad er and sixty-one (161) box cars, being those bearing 
numbers between 564 to 615, both inclusive, and 1001 to 1115, both 
inclusive. | 

Kighty-five (85) box cars (Adams), being those bearing numbers 
between 1136 to 1220, both inclusive. 

Three hundred and eighteen (518) coal cars, being those 
297 bearing numbers between 1 to 100, both inclusive, and 145 
to 376, both inclusive. 

One hundred and e ighteen (118) block coal cars, being those bear- 
ing numbers between O01 and 0118, both inclusive. 

Thirty-four (84) stock cars, being those bearing numbers between 
501 to 534, both inclusive. 

6. All of the franchises of the said Chicago, Danville & Vincennes 
Railroad Company within the State of [linois and all of the prop- 
erty and premises within said State other than that in this schedule 
specitically described in which the said railroad company has any 
interest held by it for use in the maintenance and operation of the 
said line of railroad. 

Terms, ete.: The said sale will be at the hour of 10 o’clock a. m 
of the seventh (7th) day of February, A. D. 1877, at the west door of 
the Republic Life Insurance building, on La Salle street, in Chicago, 
[llinois. 

One-quarter of the bid is to be paid in cash at the time of sale 
and one-half the balance to be paid in cash in three months and the 
remainder to be paid in cash in six months from the day of sace. 

n the confirmation of the sale and the full payment of the pur- 
chase-money a conveyance will be made to the purchaser, which 
will entitle him tothe possession of all the property so directed to be 
sold. 

HENRY W. BISHOP, 
Master in Chancery of the Cirewit Court of the United 
States for the Northern District of I/linois. 
298 January 2, 1877. 
LAWRENCE, CAMPBELL & LAWRENCE, 


Complainants’ Solicitors. 


(Endorsed :) Filed February 17,1877. Wm. H. Bradley, clerk. 
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299 Petition of Frederick W. Huidekoper et al. 
Cireuit Court of the U. S., Northern District of Illinois. 

Wititram R. Fospick & James D. Fisa ) 
against | In C ce 
: ; ag eee -In Chancery. 
THe Cuicaco, DaxviILteE & VINCENNES RAILROAD : 

) 4 
Co. & Others. J 


Your petitioners, Frederick W. Huidekoper, Thomas W. Shan- 
non, & Jolin N. Denison, respectfully show: 

1. That upon the 7th day of February, 1877, they became the 
accepted bidders, at the master’s sale under the decree in this cause, 
of all and singular the Illinois Division of the Chicago, Danville & 
Vincennes railroad for the sura of $1,450,000 in gold, and they upon 
the same day paid to the master the one-fourth of said bid in cash, 
as required by the decree. 

2. On the 9th day of February, 1877, they also became the ac- 
cepted bidders at the master’s sale in Indiana of all and singular 
the Indiana Division of said railroad for the sum of $115,000, and 
they have paid in eash the one-fourth of said sum dn cash. 

3. Petitioners show that besides being the bidders at such sales 
thev are the owners and holders of 2,315 Illinois Division first- 
mortgage bonds and 1,207 Indiana Division first-mortgage bonds, 
and as such holders are entitled to receive nearly the entire bid on 

the surrender of their said bonds, and they stand ready to 
300 produce and surrender their bonds and coupons as directed 
by the court. 

4. Petitioners further represent that the adjudicated preferred 
claims against the property amount to about $100,000, and that after 
the payments of such amounts and costs and expenses your petition- 
ers will be entitled to nearly the entire amount of said bid remaining, 
and they therefore pray that after a determination by the master of 
the probable amount of costs, expenses, and preferred claims that 
the pro rata share coming tothe bondholders be stated, and that 
your petitioners be allowed at once to pay and discharge said bid 
by surrendering their bonds and coupons for their proportionate 
share, and petitioners will pay the cash for the remaining portion 
of such bonds unsurrendered, and your petitioners pray that upon 
such payment and adjustment of said bid a conveyance be executed 
and delivered to them at once and they be let into immediate pos- 
session of the property so purchased by them. 

And petitioners pray for a confirmation of said sale and all other 
relief. 

hr. W. HUIDEKOPER. 
T. W. SHANNON. 
JNO. M. DENISON. 


Subscribed & sworn to before me Feb. 17, 1877. 
Hl. W. BISHOP, 


U.S. Com. 


Endorsed: Filed February 17, 1877. Wm. H. Bradley, clerk. 
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30] Answer of James W. Elwell. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


WittiaAmM R. Fospick and JAmes D. Fisu 

is. ‘ ‘ 

EEL kc : >In Chancery. 
CHICAGO, DANVILLE AND VINCENNES RAILROAD | : 


CoMPANY, JAMES W. ELWELTL, ef al. } 


The answer of James W. Elwell, one of the defendants in said 
cause, to the intervening petition of Frederick W. Huidekoper, 
Thomas W. Shannon, and John N. Denison, filed herein on the 17th 
day of February, A. D. 1877, respectfully shows unto your honor— 

That the said defendant was made a party defendant to said bill 
of complaint, and that he filed his answer thereto, together with 
his certain cross-bill, as shown by the record of said cause; that by 
suid bill and ecross-bill it is made to appear that on the first day of 
January, A. D. 1873, the said defendant, the said Chicago, Danville 
and Vincennes Railroad Company, made,executed,and delivered to 
the said Elwell and the said James D. Fish its certain deed of trust, 
whereby it conveyed to the said flwell and Fish all its property, 
both real and personal, situate in the States of Illinois and Indiana, 

together with the franclises of said company, for the purpose 
302 of securing principal and interest of an issue of bonds of said 

company, amounting in the aggregate to the sum of one 
million dollars. 

It is further shown by said bill and ecross-bill the said Fish had 
resigned his said trust, and that the said Elwell was sole trustee 
under said deed. 

\nd the said defendant further shows that by the order of said court 
the said cross-bill and the issues thereunder were referred to the 
master in chancery of said court, with directions to hear proof and 
report thereon ; : 

That proof by the said Elwell was submitted to the said master 
of the execution of said deed, and that the same had been duly re- 
corded in each and every county in the States of Indiana and Illi- 
nois through which the road of said railroad company passes; 

That of said bonds the entire amount had been issued by said 
company; that no interest had been paid except upon a small 
amount thereof; and that all of said. bonds are valid and subsisting 
liens upon all the property conveyed by said deed; and that said 
master so reported to said court prior to the entry of the final decree 
In said cause. 

But the said defendant says that his rights and equities under his 
said cross-bill and said report have not vet been decreed, adjudged, 
or determined by said court. 

The said defendant, further answering, says that he has no know!l- 
edge of the number of bonds of either division of said road now 
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held by said petitioners, nor of the amount of unpaid adju- 
303 dicated claims that have priority of lien over said bonds, nor 

of the amount of costs, fees, or other expenses first to be paid 
out of said fund so bid by the petitioners for said property; but the 
defendant respectfully shows that by the terms of said decree the 
purchaser or purchasers at said sale are required to pay to the mas- 
ter the full amount of their bid in cash within the time fixed and 
limited by the terms of said decree. 

The said defendant, further answering, says that whether said bonds 
are received as prayed for or if the full amount of the petitioners’ 
said bid shall be immediately paid the master in gold, that in neither 
case can the master lawfully make a deed or conveyance of said 
property to said petitioners until the expiration of fifteen mo-ths from 
the date of said sale. 

The said defendant respectfully shows unto your honor that the 
said Chicago, Danville and Vincennes Railroad Company is a cor- 
poration created under and by virtue of the laws of the State of I1h- 
nois; that the said mortgage to the complainants and the bonds 
issued thereunder were executed in said State, and that the property 
conveyed by said mortgage is situate wholly within said State of 
Illinois; that at the time of the execution of said mortgage and 
bonds there was, and now is, in full force, operative and binding, a 
statute providing, among other things, that when any real estate 
shall be sold by virtue of any execution, judgment, or decree of fore- 
closure it shall be the duty of the sheriff or master in chancery, 

instead of executing a deed for the premises sold, to give the 
304 purchasers a certificate describing the premises purchased, 

the amount bid, and when such purchaser shall be entitled 
to a deed if. such premises are not redeemed; and that under said 
law the said defendant, his grantees or any person interested in such 
premises as grantees or mortgagees, have the lawful right to redeem 
said premises upon or compliance with the terms and conditions of 
said statute, and that by the terms thereof such right of redemption 
in favor of such parties and judgment creditors does not lapse until 
the expiration of fifteen months from tle date of said master’s sale, 
to wit, from the 7th day of February, A. D. 1877. 

And the defendant respectfully shows that under and by virtue of 
said laws he has the lawful right to redeem the property so sold for 
the use and benefit of his cestuis que trust. at any time before the 
expiration of twelve months from the date of said sale by the pay- 
ment to said master the amount the said petitioners bid for the 
same, together with interest thereon at the rate of ten per centum 
per annum. 

Wherefore said defendant prays that the rights so reserved be not 
embarrassed or in any manner interfered with by the execution of 
any conveyance by the said master to the petitioners, and that the 
said master be directed to execute and deliver to the petitioners a 
certificate of purchase of said premises as by the statute in such case 
made and provided. 

JAMES W. ELWELL, 
By EK. WALKER, Solicitor. 


e 
. 
if 
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Endorsed: Filed February 25, 1877. Wm. H. Bradley, clerk. 


OUD Afterwards, to wit, on the 26th day of February, 1877, in 

the December term of said court, 1876, in the record of the pro- 
ceedings thereof in said entitled cause before Hon. Thomas Drum- 
mond, circuit judge, is the following entry, to wit: 


Order. 


Witntram R. Fospick and JAmes D. FIsn 
va. 
CHicaGo, DANVILLE AND VINCENNES RAILROAD 
CoMPANY e¢ al. 


in ¢ thancery. 


| 

On motion, the petition of Frederick W. Huidekoper, Thomas W. 
Shannon, and John W. Dennison, the purchasers, filed February 
seventeenth, A. D. 1877, asking for the immediate discharge and 
payment of their bid as therein set forth, together with the answers 
thereto, are referred to Henry W. Bishop, master, to take evidence 
and report thereon. 


~ 


O06 Afterwards, to wit, on the 12th day of April, in the adjourned 

March term of said court, 1877, in the record of the proceed- 
ings thereof in said entitied cause before Hon. Thomas Drummond, 
circuit judge, is the following entry, to wit: 


WiciiAM R. Fospick and JAMes D. F isu ) 
a \ In Chancery 
Tue Cuicaco, DANVILLE AND VINCENNES RAILROAD [ imran 
Company ef a/. 


lt appearing to the satisfaction of the court, from the report of the 
master made and filed on the petition of the purchasers, Frederick 
W. Huidekoper, Thomas W. Shannon, and John M. Dennison, that 
there has been paid to said master on said sale three hundred and 
sixty-two thousand five hundred dollars ($362,500.00) in gold ; that 
the said purchasers have also proven up before said master two 
thousand three hundred and twenty-eight (2,528) of the two thou- 
sand five hundred (2,500) first-mortgage bonds of the Illinois Divis- 
ion of the Chicago, Danville and Vincennes Railroad Company, 
together with the coupons and certificates of indebtedness or con- 
vertible mortgage bonds thereto attached and belonging; and it 
further appearing from said report that there remains unpaid 

307 of the several preferred claims heretofore allowed by the court 
not to exceed one hundred thousand dollars ($100,000.00), and 

that such sum of three hundred and sixty-two thousand five hun- 
dred dollars ($362,500.00) in gold paid into court will more than 
satisfy all the preferred claims and the costs and expenses of the 
cause and allowances to the master, trustees, and their solicitors, and 
also pay the pro rata share due on the amount of the bid unto the 
holders of the one hundred and seventy-two first-mortgage bonds 
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and their coupons and certificates of indebtedness other than those 
held and offered now to be surrendered on their said bid by the 
purchasers : 

It is therefore ordered that the said master’s report be confirmed 
and that the surrender unto him by said purchasers on the two 
thousand three hundred and twenty-eight (2,528) first-mortgage 
Illinois Division bonds of the Chicago, Danville and Vincennes 
Railroad Company, together with their accompanying coupons and 
certificates of indebtedness or convertible mortgage bonds, as speci- 
fied in said master’s report, the said Henry W. Bishop, master In 
chancery, do make, execute, acknowledge, and deliver unto said 
Frederick W. Huidekoper, Thomas W. Shannon, and Jolin M. Det- 
nison a good and sufficient deed conveying to them in fee simple 
all and singular the property, rights, and franchises heretofore sold 

by him under the decree of this court herein. 
308 And on the delivery of such conveyance, as aforesaid, the 

said purchasers shall be let into possession of said premises 
and franchises so conveyed to them, and the receiver of this court 
herein is hereby directed, upon exhibition to him of such master’s 
deed, to deliver over the possession to said purchasers of all and 
singular the Illinois Division of said Chicago, Danville and Vin- 
cennes Railruad Company, together with all its appurtenances, 
equipments, and property of every kind and description. 

And it is further ordered that out of the moneys in court the clerk 
be directed to forthwith pay all and singular the claims heretofore 
allowed by the court against the fund, taking proper vouchers there- 
for, and that he do also, upon demand, pay in gold coin a dividend 
to the one hundred and seventy-two (172) outstanding first-mortgage 
bonds and their accompanying coupons and certificates of indebted- 
ness at and after the rate of five hundred and twenty dollars ($520); 
in gold coin, on each of seid one hundred and seventy-two (172) 
bonds, with the eccupons and certificates of indebtedness thereto be- 
longing, all such dividend payments to be made in accordance with 
the terms of the decree of December fifth, A. D. 1876, as to priorities 
and deductions for payments made on any such coupons or certifi- 

ates of indebtedness since October, A. D. 1873. 
d09 And the remainder of the fund in court shall be reserved 
to abide the further direction of the court as to its distribu- 
tion. 


310 Master’s Report. 
In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 
WILLIAM R. Fospick et al. 
Us, 

THE CHICAGO, DANVILLE AND VINCENNES RAILROAD ComPANY el al. 
To the Honorable Thomas Drummond, judge of said court: 

I, Henry W. Bishop, master in chancery of the said court, hereby 
report that in pursuance of a decree of the said court entered in the 


we, 


we, 
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said cause on the 5th day of December, A. D. 1876, and of another 
order of said court entered in said cause on the 12th day of April, 
A. D. 1877, I have executed to Frederic W. Huidekoper, Thomas W. 
Shannon, and John M. Denison, purchasers under the sale hereto- 
fore made by me under a decree of this court of the property therein 
mentioned and described, which deed is marked upon each leaf 
thereof by me for the purpose of identification, and which I 
311 now and herewith present to the court for its approval and 
confirmation. 

I further report that in compliance with the order of the said court, 
dated the 12th day of April, A. D. 1877, the said purchasers have 
surrendered to me twenty-three hundred and twenty-eight of the 
twenty-five hundred first-mortgage bonds of the Illinois Division of 
the Chicagu, Danville and Vincennes Railroad Company, together 
with their coupons and certificates of indebtedness thereto attached, 
as specified in my former report. 

All of which is respectfully submitted. 

HENRY W. BISHOP, 
Master in Chancery of the Circuit Court of the United 
States for the Northern District of Illinois. 


Dated Chicago, April 16th, A. D. 1877. 


(Endorsed :) Filed April 16, 1877. Wm. H. Bradley, clerk. 


012 Exceptions. 
Circuit Court of the United States, Northern District of Illinois. 


WitniAM R. Fospick & James D. Fisu ) 

against ( 

THE CuicaGco, DANVILLE & VINCENNES RAILROAD | 
Company & J. W. ELWELL. 


In Chancery. 


The exceptions of Stephen Osgood, Frederic W. Huidekoper, 
Thomas W.Shannon, John M. Denison, George W. Gill, Alanson 
A. Summer, Chandler Robbins, and William ‘T. Hickok, mterven- 
ing bondholders in said cause, to the report of Adna Anderson, 
receiver, and the report of the master thereon. 


First. Said intervening bondholders except to the report of the 
said receiver and the report of the master thereon because the same 
show that the said receiver has credited himself with salary since 
the 18th day of April, 1877. 
Second. Said exceptants except to the said report because 
313 they show and allow the receiver salary for services during 
the time he was in the management of the railroad property 

more than $6,000 per year. 

Third. The said exceptants except to the allowance to the said re- 
ceiver of more tian $6,000 per year for his services as receiver. 

Fourth. The said exceptants except to the allowance to the said 
receiver of any salary after the 18th day of April, 1877. 

17—216 


cae a - posers 
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Fifth. The said exceptants except to the allowance of payment by 
the said receiver of any salary for legal services to KE. Walker, Esq. 
since the said 18th day of April, 1877. 

STEPHEN OSGOOD, 
FREDERIC W. HUIDEKOPER, 
THOMAS W. SHANNON, 
JOHN M. DENISON, 
GEORGE W. GILL, 
ALANSON A. SUMMER, 
CHANDLER ROBBINS, 
WILLIAM T. HICKOK, 
By CRAWFORD & McCONNEL&, 
Their Solicitors. 


(Endorsed :) Filed Mareh 7th, 1878. Wm. H. Bradley, cl’k. 


o14 Appeal Lond. 


Know all men by these presents that we are held and firmly 
bound to the Southwestern Car Company in the penal sum of five 
hundred dollars, lawful money of the United States; for the pay- 
ment of which said sum, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally 
by these presents. 

Sealed with our seals and dated this eighth day of November, A. 
.D. 1877. 

The condition of the above obligation is such that whereas on 
the sixth (6th) day of October, A. D.1877,a decree or decretal order was 
entered. in a cause entitled William R. Fosdick and James D. Fish 
vs. The Chicago, Danville &§Vincennes Railroad Company et al., 
pending in the circuit court of the United States for the northern 
district of Illinois, decreeing and directing the clerk of the said 
court to pay to the Southwestern Car Company tiie sum of twelve 
thousand seven hundred and _ fifty ($12,750.00) dollars out of the 
fund in court obtained from the sale of the property of the said 

railroad company under decree of the said United States 
015 court; and whereas the said William R. Fosdick and James 

D. Fish and Frederic W. Huidekoper, Thomas .W. Shannon, 
John M. Denison, George W. Gill, Alanson A. Summer, Chandler 
Robbins, and William ‘Tl. Hickok, bondholders intervening in said 
cause, have prayed aud been allowed an appeal from said decree 
or decretal order in favor of said Southwestern Car Company to the | 
Supreme Court of the United States: | 

Now, the condition of this obligation is such that if the said Wil- ’ 
liam R. Fosdick and James D. Fish and Frederick W. Huidekoper, 
Thomas W. Shannon, John M. Denison, George W. Gill, Alanson A. 
Summer, Chandler Robbins, and William T. Hickok, or any of them, 
prosecute the said appeal with effect and perform such judgment and 
pay all the costs awarded against them or any of them by the Su- 
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preme Court of the United States, then this obligation to be void ; 
otherwise to remain in full foree and effect. 


rr. W. HULDEKOPER. [SEAL._ 


T. W. SHANNON & SEAL. | 
J. M. DENISON, SEAL. 
By F. W. HUIDEKOPER. SEAL. | 


HENRY CRAWFORD.  [seat., 
ALANSON 8S. DUNHAM. [seat.. 


(Endorsed :) Filed November 8, 1877. Wim. H. Bradley, clerk. 


olb Krceptions. 


In the Cireuit Court of the U. S., Northern District of [llinols. 


WitiraAM R. Fospick & JAmes D. F isu ) 

vs, ~~ 

Tur Curcaco, DANVILLE & VINCENNES RAILROAD | ae 
COMPANY. } 


In the matter of the intervening petition of Joseph 'T. Sanger. 


The exceptions of F. W. Huidekoper, Thomas W. Shannon, and John 
M. Di nison, intervening bondholders in the above-entitled suit, to 
the report of the masier in chancery of said court filed herein. 


These exceptarnts, excepting and objecting to the said master’s re- 
port, for cause of exception show to the court— 

1. That said report is against and contrary to the evidence ad- 
duced before said master. 

2. That said report is against the law governing such matters em- 
braced therein. 

3. That the said master should have reported against the allow- 

ance of the claim. 
O17 4. That the said certificates so petitioned upon by said 
Sanger have been paid in full by said Chicago, Danville & 
Vincennes Railroad Company. 

o. That the said certificates so held by said Sanger constitute no 
part of the indebtedness of said defendant railroad company for 
which these exceptants as such intervening bondholders can be held 
liable. 

6. That the said trustees’ conclusions of law as laid down in his 
said report are incorrect. 
Fk. W. HUIDEKOPER, 

THOMAS W. SHANNON, 

JOHN M. DENISON, 

By H. CRAWFORD, 
Their Solicitor. 


(Endorsed :) Filed Jan’y 21, 1879. Wm. H. Bradley, cl’k. 
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318 Appeal Bond. 


Know all men by these presents that we, Frederic W. Huide- 
koper, Thomas W. Shannon, and John M. Denison, as principals, 
and Henry Crawford and Herbert C. Ayer, as sureties, are held and 
firmly bound unto Joseph T. Sanger, his heirs, executors, administra- 
tors, and assigns, in the penal sum of twenty-five hundred dollars, 
lawful money of the United States; to the payment of which said 
sum, well and truly to be made, we hereby bind ourselves, our 
heirs, executors, administrators, and assigns, individually and col- 
lectively, by these presents. 

Witness our hands and seals this 21st day of July, A. D. 1879. 

Whereas a certain suit was instituted in the circuit court of the 
United States for the northern district of Illinois, on the chancery 
side of said court, by William R. Fosdick and James D. Fish, as 
trustees, against the Chicago, Danville and Vincennes Railroad 
Company and others for the foreclosure of a certain mortgage made 
by said railroad company to said complainants in said suit, wherein 

said suit the said Huidekoper, Shannon, and Denison, as 
319 bondholders of the said Chicago, Danville and Vincennes 

Railroad Company, by due intervention, were admitted and 
made parties; and 

Whereas afterwards the said Joseph T. Sanger filed his interven- 
ing petition in said suit, and such proceedings were afterwards had 
thereon that the said court, by a certain decree entered on the tenth 
(10th) day of July, A. D. 1879, confirmed in all things the report of 
the master in chancery of said court on said petition and ordered 
the payment out of the fund in the registry of said court—the sum of 
seventy-seven hundred dollars; from which said decree the said 
Huidekoper, Shannon, and Denison have applied for and obtained 
an appeal to the Supreme Court of the United States: 

Now, therefore, the condition of the obove obligation is such that 
if the said Frederic W. Huidekoper, Thomas W. Shannon, and John 
M. Denison shall prosecute their said appeal with effect and, more- 
over, pay the amount of the said decree, together with costs, interest, 
and damages awarded or to be awarded against them in case the 
said decree is affirmed, then this obligation to be void ; otherwise to 
remain in full foree and effect. 

hREDERIC W. HUIDEKOPER. [sgat. 

THOMAS W. SHANNON. SEAL. 

JOHN M. DENISON, es 
By F. W. HUIDEKOPER. 

HENRY CRAWFORD. SEAL. 

H. C. AYER. a 


020 STATE OF ILLINOIS, | _ . 
Cook County, if va 
Herbert C. Ayer on oath says that he is fully worth ten thousand 
dollars over and above the payment of all his just debts and lia- 
bilities. 
H. C. AYER. 


WILLIAM R. FOSDICK ET AL., &C. 


Subscribed & sworn to before me July 21, 1879. 
[ SEAL. | HORACE G. STONE, 
Notary Public. 
STATE OF ILLINOIS, | a 
Cook County, ee 
Henry Crawford on oath says that he is fully worth ten thousand 
dollars over and above his just debts and liabilities. 
HENRY CRAWFORD. 
Subscribed & sworn to before me July 21, 1879. 


[SEAL. | H. G. STONE, 
Notary Public. 


Law offices of Walker & Carter—E. Walker, Leslie Carter—rooms 
10 and 11, Ashland block. 
CuicaGco, July 21st, 1879. 
II. Crawford, Esq. 

Dear Str: We will accept the writ as signed by Mr. Herbert C. 
Ayer and yourself in the Sanger appeal without requiring either to 
qualify. ee 
Yours truly, WALKER & CARTER. 


(Endorsed:) Filed July 22,1879. W. H. Bradley, cl’k. 


o2] Exceptions. 


Circuit Court of the United States, Northern District of Illinois. 


WittiAM R. Fospick & James D. isn } 

vs. | linea 

Tux Cuicaco, Danvinie & Vincennes Rattroap Com- ( ~ 8 US8tY: 
PANY. 


In re the intervening petition of Michael Schall. 


The complainants, William R. Fosdick, James D. Fish, and the 
intervening bondholders, Frederic W. Huidekoper, Thomas W. 
Shannon, & John M. Denison and others, except to the master’s 
report in the matter of the said intervening petition, and for cause 
say: 

First. That the said report of the master is not supported by the 
evidence. 

Second. That the master’s report and the conclusions thereof are 
contrary to law. 

Third. That it appears from the said evidence and master’s report 
that the title to the property is already in the Chicago, Danville 

& Vincennes Railroad Company, and that the said petitioner 
322 has no title to said property as against these exceptants. 
Fourth. That the master erred in reporting in favor of the 
said petitioner being entitled to said property or to any allowance 
or compensation therefor upon any ground whatever. 
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For which reasons these complainants pray that the report may 
be rejected and the said petition be dismissed. 
CRAWFORD & McCONNELL, 
Sol’rs for Exceptants. 


(Endorsed :) Filed April 30,’77. Wm. H. Bradley, cl’k. 


323 Appeal Bond. 


K now all men by these presents that we are held and firmly bound 
unto Michael Schall in the penal sum of five hundred dollars, lawful } 
money of the United States, for the payment of which said sum, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally by these presents. 
Sealed with our seals and dated this eighth day of November, A. 
D. 1877 
The Seaditien of the above obligation is such that whereas on the 
sixth (6th) day of October, A. D. 1877, a decree or decretal order was 
entered in a cause entitled William R. Foswick and James D. Fish 
The Chicago, Danville & Vineennes Railroad Company et al., 
pending in the circuit court of the United States for the northern 
district of Illinois, deereeing and directing the clerk of said court to 
pay to the said Michael Schall the sum of fourteen thousand five 
hundred and sixty-eight -°, dollars out of the fund in court ob- 
tained from the sale of the property of the said railroad com- 
324 pany under decree of said United States court; and whereas 
the said William R. Fosdick and James D. Fish and Fred- 
eric W. Huidekoper, Thomas W.Shannon, John M. Denison, George 
W. Gill, Alanson A. Summer, Chandler Robbins, and William T. 
Hickok, bondholders intervening in said cause, have prayed and 
been allowed an appeal from said decree or decretal order in favor 
of said Michael Schall to the Supreme Court of the United States : 
Now, the condition of this obligation is such that if the said Wil- 
liam R. Fosdick and James D. Fish and said Frederic W. Huide- 
koper, Thomas W. Shannon, John M. Denison, George W. Gall, 
Alanson A. Summer, Chandler Robbins, and William T. Hickok, 
or any of them, prosecute the said appeal with effect and perform 
such judgment and pay all costs awarded against them or any of 
them by the Supreme Court of the United States, then this obli- 
gation to be void, otherwise to remain in full force and effect. 
Ih. W. HUIDEKOPER. §[seav. 
“ W. SHANNON & SEAL. | 
. M. DENISON, SEAL. | 
By 4 W. HUIDEKOPER. 
HENRY CRAWFORD. pag 
A. S. DUNHAM. | SEAL. | 


] — —_ 


(Endorsed :) Filed November 8, 1877. Wm. H. Bradley, clerk. 
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325 Mandate. 
Unitrep STATES OF AMERICA, 88: 


The President of the United States of America to the hon- 
[| SEAL. | orable the judges of the circuit court of the United States 
for the northern district of Illinois, Greeting: 


Whereas lately in the circuit court of the United States for the 
northern district of Illinois, before you or some of you, in a cause 
between William R. Fosdick and James D. Fish, complainants, and 
The Chicago, Danville & Vincennes Railroad Company, James W. 
Elwell and R. Biddle Roberts, defendants (in bill), and James W. 
Elwell, complainant, and The Chicago, Danville & Vincennes Rail- 
roud Company, William R. Fosdick and James D. Fish, defendants 
(in cross-bill), wherein the decree of the said circuit court entered in 

said cause on the 5th day of December, A. 1. 1876, is in the 
326 following words, viz: 

It appearing to the court that the said several defendants 
have entered their appearance and filed their several answers in said 
cause, and that the said complainants haverfiled their replications to 
the said several answers, and that heretofore the said cause was by 
order of said court referred to Henry W. Bishop, the master in chan- 
cery of said court, to take proofs and report, and that the report of 
said master was made and filed in said cause on the 24th day of 
June, A. D. 1876, and that the exceptions to said report have been 
and are overruled by the court. 

Now this day this cause came on to be heard upon the said bill, 
the answers of said defendants and the replications thereto, and the 
report of said master and proofs taken in open court, and it appear- 
ing to the court that the said defendant, The Chicago, Danville and 
Vincennes Railroad Company, was organized as a corporation under 
and by virtue of the laws of thate [the State] of Illinois during 

the year A. D. 1865, and from thence hitherto has been 
327 ~=— and still is such corporation, and that as such corporation it 

was authorized to borrow money and execute its bonds there- 
for, with interest coupons annexed, and secure the payment of the 
sume by mortgage or deed of trust upon its railroad and property 
then existing or afterward to be acquired; and it further appearing 
to the court that heretofore and on ‘the 10th day of March, A. D. 
1869, the said railroad company caused to be executed and issued 
twenty-five hundred (2,500) bonds numbered from one (1) to twenty- 
five hundred (2,500), both inclusive, each for the sum of one thou- 
sand (1,000) dollars, payable in gold coin on the first day of April, 
in the year nineteen hundred and nine (1909), with interest at the rate 
of seven (7) percent. per annum in gold coin, payable semi annually 
on the first days of April and October in each year, and that to secure 
payment of said bonds and the interest coupons thereto attached the 
said railroad company, on thesaid 10th day of March, A. D.1869, exe- 
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cuted and delivered tothe said complainants, William R. Fos- 
328 dick and James D. Fish, as trustees, a mortgage or deed of trust 

of even date with the said bonds in and by whieh the said rail- 
road company conveyed to the said trustees all and singular the 
entire railroad of the said railroad company lying, being, and ex- 
tending from its terminus in the city of Chicago, in Cook county, 
Illinois, southerly through the counties of Cook, Will, Kankakee, 
lroquois, and Vermillion, to the city of Danville and thence south- 
easterly to a point on the State line of the State of Indiana, Joining 
and connecting at said point with the Evansville, Terre Haute and 
Chicago railroad, being in length about one hundred and forty (140) 
miles, with all its franchises, equipments, property, tolls, Issues, and 
profits, and all its lands, tenements, buildings, fixtures, machinery, 
goods, and chattels connected with or used in the using or operat- 
ing of said railroad or appurtenant thereto, and all its rails, ties, 
fuel, fencing, and erections, and all its rights of way and easement, 

and all cars, engines, and tools, and all rents, reservations, 
329 = and reversions of every nature and kind whatever, including 

all the property between said terminal points which said 
railroad company then owned and possessed or might thereafter 
acquire, either in law or equity, of every kind whatever appurtenant 
thereto. 

And it further appearing to the court that the said deed of 
trust so executed and delivered to them as aforesaid was by them 
thereafter and during the said month of March, A. D. 1869, duly 
filed for record and recorded in each of said counties of Cook, Will, 
Kankakee, Iroquois, and Vermillion, in the State of Illinois, and 
thereby then and there became and was and still is a first hen upon 
all of the railroad property, franchises, and appurtenances in said 
deed of trust described. 

And it further appearing to the court that the said railroad 
company had long prior to the filing of the bill in said cause sold 
and disposed of all of the twenty-five hundred bonds secured by said 
deed of trust, and that the same and the coupons thereto attached 

were then and there all outstanding and valid obligations 
30) of said railroad company and secured to be paid by the said 
trust. deed. 

And it further appearing to the court that heretofore and on the 
4th day of March, A. D. 1872, the said Chicago, Danville and Vin- 
cennes Railroad Company entered into articles of consolidation with 
the Rossville and Indiana Railroad Company, which was then and 
there a corporation of the State of Illinois, whereby-the said two cor- 
porations became and were consolidated under the name and style 
of the Chicago, Danville and Vincennes Railroad Company. 

And that thereafter and on the 9th day of Mareh, A. D. 1872, the 
said last-named company entered into articles of consolidation with 
the Western Indiana Railroad Company, which was then and there 
a corporation organized and existing under the general laws of the 
State of Indiana, by which said articles the said two corporations 
became and were a consolidated corporation by the name and stvle 
of the Chicago, Danville and Vincennes Railroad Company, and 
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became and was then and thereand from thence hitherto has 
331 been and still is a corporation in the State of Indiana as well 

as in the State of Illinois, and as such corporation of the 
State of Indiana was authorized to construct, maintain, and operate 
a line of railroad extending from the boundary line between the 
States of Indiana and Illinois at a point in Warren county south- 
wardly through the counties of Warren, Fountain, Parke, and Clay 
to the town of Brazil, in said last-named county, with branclies to 
coal mines and other appurtenances. 

And it further appearing to the court that thereafter and on the 
12th day of March, A. D. 1872, the said consolidated corporation, for 
the purpose of providing means to construct and equip the line of 
said company in Indiana, caused to be executed fifteen hundred 
(1,500) bonds, each for the sum of one thousand dollars, payable on the 
first day of April, in the year nineteen hundred and twelve (1912), 
with interest at the rate of seven (7) per cent. per annum, both prin- 

cipal and interest payable in American gold coin, which said 
332 bonds were numbered from 2501 to 4000, inclusive, and were 

of the same form as the said Illinois Division bonds and had 
similar coupons attached. 

And it further appearing to the court that for the purpose of 
securing the payment of said Indiana Division bonds the said rail- 
road company, on the said twelfth day of March, A. D. 1872, exe- 
cuted and delivered to the complainants, William R. Fosdick and 
James D. Fish, as trustees, its certain mortgage or deed of trust, in 
and by which the said railroad company conveyed to the said 
trustees all and singular the entire railroad of said railroad com- 
pany situate, lying, and being in the State of Indiana, commencing 
on the boundary line between the States of Illinois and Indiana, in 
the township of Marshfield and county of Warren, in the State of 
Indiana, at the point where it connects with the road of the said 
company, terminating on the eastern boundary line of the State of 
I}linois, in the town of Ross,in Vermillion county, in said last- 
named State, and distant about ten miles southeasterly from the 
viilage of Rossville, extending thence in a southeasterly direction to 

Covington, in Fountain county; thence southerly to Monte- 
333 zuma,in Parke county, and thence southeasterly to Brazil, 

in Clay county, on the line of the Terre Haute and Indian- 
apolis railroad; also a branch road, extending from the main line 
before described, commencing at a point on said main line distant 
about three miles south from Covington, in Fountain county, and 
extending in an easterly direction to the village of Newburgh, in 
suid county, the entire length of the road being about eighty miles, 
and also all such additional branch roads as said railroad company 
might thereafter const-uct for the purpose of extending its tracks 
into the coal and mining regions in the vicinity of said main lines 
of road, with all its franchises, equipments, property, tolls, issues, 
and profits, and all its lands, tenements, buildings, fixtures, ma- 
chinery, goods, and chattels connected with or used in the using or 
operating of said railroad or appurtenant thereto, and all its rails, 
ties, fuel, fencing, and erections, and all its rights of way and ease- 
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iments, and all cars, engines, and tools, and all rents, reservations, 

and reversions of every nature and kind whatever, including all 

the property between said terminal points which said company then 
had or owned and possessed or might thereafter acquire, 

oo4 either in law or equity, of every kind whatever appurtenant 
thereto. 

And it further appearing to the court that the said trust deed 
was thereafter and during the month of Mareh, A. D. 1872, 
duly recorded in each of the counties of Warren, Fountain, Parke, 
and Clay, in the State of Indiana, and then and there thereby be- 
came and was and still isa first fien upon all of the railroad prop- 
erty, franchises, and appurtenances in said trust deed described. 

And it further appearing to the court that of the said fifteen hun- 
dred bonds there had been issued and sold prior to the filing of the 
bill in this cause twelve hundred aud forty-three (1245) the reof, and 
that the remaining two hundred and fifty-seven (257) of said fifteen 
hundred bonds had been issued and pledged as collateral to certain 
floating indebtedness of said company, and that all of the said fifteen 
hundred bonds and the coupons thereto attached are still outstanding 
and secured by the said last-mentioned trust deed. 

And it further appearing to the court that thereafter and on the 
24th day of April, A. D. 1872, the said railroad company executed 

and delivered to the said complainants, as_ trustees, a certain 

30. mortgage or trust deed of that date,in and by which the 
said railroad company then and there conveyed to the 

said complainants for the purpose of more fully securing and as- 

suring the punctual payment of the said two millions five hundred 
thousand dollars of bonds hereinbefore mentioned as numbered 
from one (1) to twenty-five hundred (2500), both inclusive, dated 
March 10th, 1869, and due April Ist, 1909, all and singular the en- 
tire division of the railroad of the said company situate, lying, and 
being in the State of Indiana, commencing on the boundary line be- 
tween the States of Illinois and Indiana, in township of M: irshfield and 
county of Warren, in the State of Indiana, at the point where it con- 
nects with the road of the said company, terminating on the eastern 
boundary line of the State of Illinois, in the town of Ross, in Ver- 
million county, in said last-named State, and distant about ten 
miles southeasterly from the village of Rossville; extending thence 
in a southeasterly direction to Covington, in Fountain county ; 
thence southerly to Montezuma, in Parke county, and thence south- 
easterly to Brazil, in Clay county, on the line of the Terre Haute and 
Indianapolis railroad ; alsoa branch road extending from the 

3396 main line before described, commencing at a point on said 
main line distant about three miles south from Covington, 

in Fountain county, and extending in an easterly direction to the 
village of Newburgh, in said county, the entire length of road being 
about eighty miles, and also all such additional branch roads as 
said company might thereafter construct in the State of Indiana for 
the purpose of extending its tracks into the coal and mining re- 
gions in the vicinity of said main lines of road, with all its fran- 
chises, equipments, property, tolls, issues, and profits, and all its 
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lands, tenements, buildings, fixtures, machinery, goods, and chattels 
connecting with or used in the using or operating of said railroad 
or appurtenants thereto, and all its rails, ties, fuel, fencing, and erec- 
tions, and all its rights of way and easements, and all cars, engines, 
and tools, and all rents, reservations, and reversions of every nature 
and kind whatever, including all the property between said terminal 
points which said company then had or owned and _ possessed or 
might thereafter acquire, either in law or equity, of every kind 
whatever appurtenant thereto. 
And it further appearing to the court that in and by the 
337 said last-meutioned trust deed the said railroad company, for 
the purpose of more fully securing and assuring the punctual 
payment of the said one million five hundred thousand dollars of 
bonds hereinbefore mentioned as numbered from twenty-five hun- 
dred and one (2501) to four thousand (4000), inelusive, dated March 
12th, 1872, and due April Ist, nineteen hundred and twelve (1912), 
and the interest thereon, also conveyed to the said complainants as 
trustees all and singular the entire railroad of the said company 
living, being, and extending from its terminus in the city of Chicago, 
in Cook county, [linois, southerly through the counties of Cook, 
Will, Kankakee, Ir-quois, and Vermillion, to the city of Danville, 
being in length about one hundred and thirty miles, with all its 
franchises, equipments, property, tolls, issues, and profits, and all its 
lands, tenements, buildings, fixtures, machinery, goods, and chattels 
connected with or used in the using or operating of said railroad, or 
appurtenant thereto, and all its rails, ties, fuel, fencing, and erections, 
and all its rights of way and easemeuts, and all cars, engines, and 
tools, and all rents, reservations, and reversions of every nature and 
kind whatever, including all the property between said terminal 
points which said company then had or owned and possessed or 
might thereafter acquire, either in law or equity, of every kind 
whatever appurtenant thereto; and it further appearing to the court 
that the said trust deed was duly delivered to said trustees 
und accepted by them as further security for the uses and 
purposes therein expressed, and that it then and _ there be- 
came and was a second lien upon all of the said rail- 
road, property, franchises, and appurtenances In the State of 
Indiana in the said deed described as security for the pay- 
ment of the said twenty-five hundred bonds numbered from one (1) 
to twenty-five hundred (2,500), both inclusive, and that the said 
mortgage then and there became and was a second lien on the line 
of railroad of said company in the State of Illinois, and the fran- 
chises and appurtenances thereof, as in the said trust deed described 
as security for the payment of the said fifteen hundred bonds num- 
bered from twenty-five hundred and one (2501) to four thousand 
(4000), both inclusive, except as provided by t!e last clause of said 
deed, which was and is as follows: 

“The foregoing grants, conveyances, and covenants in this in- 
denture contained are made and entered into by the Chicago, Dan- 
ville and Vineennes Railroad Company, party of the first part 
hereto, Upon the eXpress understanding, agreement, and condition 
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that in case the party of the first part or its successors or assigns 
shall deem it necessary or desirable at any future time, In 
339 consequence of an increase of the traffic of the said railroad, 
to issue and dispose of any amount of bonds or other evidences 
of indebtedness for the purpose of providing means for the purchase 
of additional rolling stock and equipment for the use of said rail- 
road or of said company, its successors or assigns, or for the im- 
provement of said railroad or property, that then and in that case 
the said Chicago, Danville and Vincennes Railroad Company, its 
successors or assigns, may secure the payment of the principal and 
interest of such bonds or other evidences of indebtedness so issued 
and disposed of by mortgage upon all the roads and property of said 
company hereinbefore mentioned and described, and that such mort- 
gage when so made and executed shall constitute and be and become 
a lien upon all said roads and property prior to and having prece- 
dence of the liens hereinbefore provided for by this instrument.” 
And it further appearing to the court that — the lines of railroad in 
said several mortgages described there had been constructed 
340 and putinuse bythesaid company within the State of Illinois, 
at the time of the filing of the bill in this cause, that portion 
of the line commencing at Dalton, about twenty (20) miles south of 
the city of Chicago, and running thence southerly to Danville, in 
the county of Vermillion, a distance of one hundred and eight 
(108) miles, with a braneh from Bismarck, a point on the main 
line, in said Vermillion county, southeasterly to the line between 
the States of Indiana and Illinois, a distance of four and six-tenths 
(4,5) miles, and that there was also owned and operated by said 


company terminal tracks and sidings within and near the city of 


Chicago of the aggregate length of seven and eighty oue-hundredths 
miles (7,5°;), with the appurtenances thereto, making a total length 
of line in the State of Illinois of about one hundred and twenty and 
four-tenths (120;4;) miles, and that said company has acquired for 
the uses and purposes of said railroad and the operation thereof 
within the said city of Chicago the south eighteen (18) feet of lot 
twelve (12), lot thirteen (13), and let sixteen (16), in block thirteen 

(13), and lot six (6), in block nine (9), Carpenter’s Addi- 
341 tion to Chicago; lot twenty-four (24), in block seven (7), Car- 

penter’s Addition, subject te an incumbrance of twenty-five 
hundred (2,500) dollars; lots twenty-nine (29), thirty (30),and thirty- 
two (52), in block four (4), Magie and High’s Addition to Chicago, 
with six hundred and eighty (680) feet of the track hereinbefore 
mentioned situated thereon, and also with an engine-house thereon, 
said lots twenty-nine (29), thirty (30), and thirty-two (32) being sub- 
ject to an encumbranee of about twenty-three hundred (2,300) dol- 
lars, and also a leasehold interest in lot thirty-one (31), in said block 
four (4), Magie and High’s Addition to Chicago, the remaining 
tracks within said city being upon ground not owned by said com- 
pany, but which it has the right to occupy under contract, and that 
the tracks near said city hereinbefore n.entioned are three and five 
one-hundredths miles in Length and situate on the right of Way of 


e 


the Chicago and Southern Kailroad Company under contract with it. 
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And it further appearing to the court that the said Chicago, 
342 Danville and Vincennes railroad also. owns an undivided in- 
terest in an engine-house of fourteen (14) stalls situate on 
the grounds of the said Chicago and Southern Railroad Company 
ut Corwith, adjacent to the city of Chicago; also a water-tank on 
the ground of said Chicago and Southern Railroad Company near 
the Chicago river, and that the said company also uses the tracks of 
the Chicago and Southern Railroad Company and of the Pittsburgh, 
Cincinnati & St. Louis Railway Company from Thornton, near the 
terminus of its line, to its terminal tracks in Chicago under contracts 
with said companies severally, and that all of the line so constructed 
and in operation within the said State of Illinois, together with the 
contract rights of said company in the use of the tracks of the said 
Chicago and Southern Railroad Company and the said Pittsburgh, 
Cincinnati and St. Louis Railway Company from said ‘Thornton to 
Chicago, constitute the [llinots Division of the sald railroad, and 
with the franchises, property, and appurtenances thereof and its 
rolling stock, tools, and fixtures was and is all included withiu 
$45 anda part of the premises conveyed to said complainants 
as trustees by the said trust deed dated March 1LOth, 1869, 
and that the said trust deed isa first lien-thereon as security for the 
payment of the bonds and coupons therein and hereinbefore men- 
tioned and deseribed 

And it further appearing to the court that the said company, at 
the time of the filing of said bill, had constructed and put in opera- 
tion its lineof road from a pointon tie State line between the States 
of Illinois and Indiana where the Bismarck Branch of the Illinois 
Division intersects thesameto Snoddys Mills or Coal Creek,a distance 
of nineteen and five-tenths (19,°,) miles, with various branches 
to coal mines aggregating one and sixty-three one-hundredths 
(1,°,3;) miles in length, and that the line of road from Snoddy’s 
Miils to Montezuma. a distanee of about eighteen (18) miles, is 
partly constructed, and the line from Montezuma to the Brazil 
coal-field, a distance of about twenty-five (25) miles, is nearly com- 

pleted, except track, and that about two miles of track 
044. was laid thereon, making a total of twenty-three and thir- 

teen one-hundredths miles of completed road and _ forty- 
three (43) miles of partially completed road in the State of In- 
diana, and constituting the Indiana Division of said railroad; 
which, together with the franchises, property, and appurtenances 
thereof, and its rolling stock, tools, and fixtures, was and is included 
within and a part of the premises conveyed to said complainants as 
trustees by the said trest deed of March 12th, 1872, and that said 
last-mentioned trust deed is a first lien thereon as a security for the 
payment of the said fifteen hundred bonds and the coupons thereof 
In said trust deed desertbed. 

And it further appearing to the court that the said railroad com- 
pany, at the time of the filing of said bill, owned and bad tn use a 
large amount of rolling stock upon the said line of railroad in the 
States of Indiana and Illinois, all of which was and is covered by 
aud described in the said several mortgages, and that of the satd 


142 JAMES W. ELWELL, TRUSTEE, &C., VS. 


rolling stock the portion belonging to the said Illinois Division and 
now in the possession of the receiver appointed in this case is as fol- 


lows: 
3490 Twenty-five (25) locomotives, —— iL. 2 oo o oo 2 
9 10,11, 12, 13, 14, 15, 19, 20, 21, 24, 30, 31, 32, 33,and 34. 
Six (6) passenger cars, numbered 34.56. 7and& 


Three (3) baggage cars, numbered 2,5, and 4. 


Three (3) mail ears, numbered 1,5, and 4. 

Eight (8) caboose cars, numbered 3, 4, 5, 6,7, 8,9, and 10. 

One hundred and sixty-one (161) box ears, being those bearing 
numbers between 564 to 615, both inelusive, and 1001 to 1115, both 
Inclusive. 

Kighty-five (85) box cars (Adams), numbered 1156 to 1220, both 
Inclusive. 

Three hundred and eighteen (318) coal cars, being those bearing 
numbers between 1 to 100, both inclusive, and between 145 to 376, 
both inclusive. 

One hundred and eighteen (118) block coal cars, being those bear- 
ing numbers between 01 to 0119, both inclusive. 

Phirty-foun (34) stock ears, being those bearing numbers between 
QO] Lo D3 ® both inclusive. 

And it further appearing to the court that the said railroad 

346 company has paid all of the coupons which became due on 

the said Illinois and Indiana Division, up to and including 

those which fell due on the first t of April, A. D. 1873, and that none 

of the coupons which have matured since that time have been paid. 

And it further appearing to the court that after said railroad com- 
pany had made default in the payment of the coupons of the said 


bonds maturing October Ist, 1873, and, to wit, on the llth day of 


November, 1878, the said railroad company issued a cireular to its 
bondholders in and by which it proposed that the holders of bonds 
should deposit with complainant, William R. Fosdick, as trustee, 
the coupons due October Ist, 1875; April Ist, 1874; October Ist, 
IS74, and April Ist, 1S75, and receive in exchange therefor the con- 
vertible bonds of said railroad company dated January 1st, 1873, 
payable February Ist, 1895, bearing interest at seven (7) per cent. 
per annum, with coupons payable the Ist of February and August 
of each year, principal and interest in gold; said bonds to bear in- 
terest from February Ist, 1874, and to be received by the 
347 bondholders at seventy-five (75) per cent. of their par value; 
also scrip certificates, bearing interest the same as the bonds, 
to be issued for fractional sums and exchangeable for the convert- 
ible bonds when presented in sums of five hundred (500) or one 
thousand (1,000) dollars; the coupons thus deposited in trust to be 
held by the trustee until October Ist, 1876, after which the coupons 
to be canceled by the trustee and surrendered to the company, but 
in ease of hon-payment of any coupons coming due up to October 
Ist, 1876, the coupons deposited with the trustee were to be surren- 
dered to the original owners upon the return of the second-mortgage 
bonds or serip certificates which had been issued for them. 
And if appearing a the court that. 11) response to said proposi- 
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tion, the holders of two hundred and seventy-one thousand five 
hundred dollars (S271 500) of said [llinots bonds placed in the hands 
of said Fosdick as trustee the coupons thi reof which fell due Octo- 
ber Ist, 1875, to April Ist, 1875, inclusive, and received therefor 

couvertible bonds at seventy-five cents on the dollar and scrip 
348 certificates for fractional sums less than five hundred (O00) 

dollars, and that the holders of forty-two thousand five hun- 
dred dollars ($42,500) of said Indiana bonds placed in the bands of 
said Fosdick as trustee the coupons thereof which fell due October 
Ist, 1873, to April Ist, 1875, inclusive, and received therefor con- 
vertible bonds at seventy-five cents on the dollar and scrip certifi- 
cates for fractional sums less than five hundred dollars ($500), and 
that the total amount of convertible bonds issued for the COUPOTs 
from the Illinois bonds and the Indiana bonds was the sum of fifty- 
six thousand dollars ($56,000) and of serip certificates the sum of 
three thousand four hundred and seventy-nine dollars and ninety- 
three cents ($3,479.95). 

And it further appearing to the court that thereafter and on or 
about the 20th of November, 1875, the said railroad company issued 
to its said bondholders another circular which proposed the follow- 
Ing scheme: That the bondholders should. deposit the four COUpPOTs 

from October Ist, 1875, to April Ist, 1875, inelusive, with 
349 complainant, William R. Fosdick, as trustee, and should re- 

ceive In exchange therefor certificates of indebtedness, pay- 
able in (5) years from February Ist, 1874, with interest, payable 
semi-annually on the first days of February and August of each 
year, principal and interest payable in gold, the coupons to be held 
by the trustee until after the maturity of the certificates of indebt- 
edness on the Ist of February, 1S79, when they were to be canceled 
by said trustee and surrendered to the company, but in case of the 
non-payment of the interest or the principal of the certificates at 
maturity or of the coupons on the first-mortgage bonds between ()c- 
tober Ist, 1875, and February Ist, 1879, both inclusive, then the 
coupons were to be returned to the original owhers Upon sul render 
of the certificates, with all their original rights to proceed against 
the company unimpaired. 

And it further appearing to the court that the holders of one 
million five hundred and thirty thousand dollars ($1,530,000) of 
the said Illinois bonds placed in the hands of the said Fosdick, as 

Lrustee, the four coupons therefrom mentioned in said circu- 
ooV lar and received therefor certificates of indebtedness of said 

company of the form, tenor, and effect deseribed in said cir- 
cular, aggregating in amount the sum of two hundred and fourteen 
thousand two hundred and ten dollars ($214,210), and that the 
holders of nine hundred and fifty-seven thousand five hundred dol- 
lars ($957,500) of said Indiana bonds placed in the hands of said 
losdick, as trustee, the four coupons thereof mentioned in said cir- 
cular and received therefor certificates of indebtedness of said com- 
pany to the aggregate amount of one hundred and thirty-four 
thousand and fifty dollars ($134,050). 
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And it further appearing to the court that all of the said coupons 
still remain in the hands of said Fosdick as trustee as aforesaid. 

And it further appearing to the court that the semi-annual In- 
terest which fell due August Ist, 1874, upon the said convertible 
bonds and serip certificates and certificates of indebtedness so issued 

as aforesaid was paid by the said company, and that the 
Sol semi-annual interest which fell due on the Ist day of Febru- 

ary, 1875, on the said convertible bonds, serip certificates, 
and certificates of indebtedness was duly paid by said company 
upon all of the same which were presented for payment, which was 
the great bulk thereof, and that no interest has been paid on the 
same or any part thereof since that time. 

And it further appearing to the court that the amount of interest 
paid as aforesaid August Ist, 1874, upon the said coupons so funded 
us aforesaid, for which scrip certificates or certificates of indebted- 
ness had been issued as aforesaid, was the sum of one dollar and 
twenty-two and one-half cents ($1.225), in gold, upon each coupon, 
and that the same amount per coupon was paid up on all of the 
scrip certificates and certificates of indebtedness presented for pay- 
ment February Ist, 1875, and thereafter, and that each of said cou- 
pons so funded as aforesaid, for which the said convertible bonds 
were received at seventy-five cents on the dollar as aforesaid and 
upon which said semi-annual interest was paid as aforesaid August 

Ist, 1874, received a payment of one dollar and sixty-three 
g02 and one-third cents (31.634), in gold, per coupon, and that the 

Samne amount per coupon was pata on all of said convertible 
bonds issued in lieu of funded coupons, which were presented for 
payment lebruary Ist, 1875, and thereafter. 

And it further appearing to the court that of the said twenty-five 
hundred Illinois bonds there is outstanding the sum of,six hundred 
and ninety-eight thousand five hundred dollars ($698,500) thereof, 
from which the said four coupons falling due October Ist, 1875, to 
April Ist, 1875, inclusive, have never been funded under either of 
the schemes aforesaid, and upon which coupons no payments what- 
ever have been made since the payment of the coupon due April Ist, 
1873, and that of the said fifteen hundred Indiana bonds there is 
outstanding the sum of five hundred thousand dollars ($500,000), 
from which the said four coupons falling due October 1st, 1873, to 
April Ist, 1875, inclusive, have never been funded under either of 
the schemes aforesaid, and upon which no payments whatever have 
been made since the payment of the coupon which fell due April 

Ist, 1873. 
QUO And it further appearing to the court that in and by the 

said trust deeds and each of them it was and is, among other 
things, provided that if default should be made by the said railroad 
company in the payment of any half-year’s interest on any of said 
bonds in said several trust deeds described, and the warrant or 
coupon for such interest shall have been presented and its payment 
demanded, and such default shall have continued six months after 
such demand without the consent of the holder of such coupon or 
bond, then and thereupon the principal of all of such coupon or 
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bond — then and thereupon the principal of all of the said bonds by 
said trust deeds severally secured should be and become immediatel y 
due and payable, anvthing in such bonds to the contrary notwith- 
standing, and the said trustees might so deciare the same and notify 
the said railroad company thereof, and upon the written request of 
the holders of a majority of the said bonds then outstanding should 
proceed to collect both principal and interest of all such bonds 
do4 outstanding by foreclosure and sale of said property or other- 
wise. 

And it further appearing to the court that heretofore and on the 
26th day of February, A. D. 1875, the said complainants, as trustees 
under the said mortgage or trust deed to them, dated March 10th, 
1869, did declare the principal of the said twenty-five hundred Illi- 
nois Division bonds to be due and pavable by reason of the default 
of said railroad company in the payment of certain of the coupons 
of said bonds which fell due October Ist, 1873, payment of which 
had been duly demanded, and the continuance of such default for 
more than six months after such demand. 

And it further appearing to the court that in and by said trust 
deeds and each of them it was and is, among other things, provided 
that in case of sale of the property, railread, and franchises in said 
trust deeds severally described the purchase-money should be applied 
as follows: 

After deducting from the proceeds of such sale the expenses of the 

sale and conveyance and all advances or liabilities which may 
300 have been madeor incurred by the said trustees in operating 

and controlling and maintaining the said railroad and prop- 
erty and in managing its business and affairs while in possession 
and all payments for taxes, charges, and assessments on said prem- 
ises or any part thereof,as well as reasonable compensation for their 
own services, to apply the proceeds of such sale to the payment of 
the interest of said two million and five hundred thousand dollars 
of bonds, or so many of them as shall have been issued by said party 
of the first part and be then outstanding, pro rata until all such in- 
terest shall be paid, and afterwards to apply the remainder to the 
pavment of the principal of said bonds pro rata until such principal 
shall be paid, and if any surplus remain after paying all of said 
inatters to pay such surplus to the party of the first part. 

And it further appearing to the court that upon the bill filed in 
this cause and in pursuance of the prayer therein of the said com- 

plainants, as trustees, a receiver has been heretofore ap- 
396 pointed by this court'‘and that all of the property, railroad, 

and franchises within the State of Illinois and in the said 
several mortgages or trust deeds described has been taken possession 
of by such receiver under the order of this court and has been since 
that time managed, controlled, operated, and held possession of by 
him under the orders of this court. 

And it further appearing to the court that there is now due and 
owing by the said defendant, The Chicago, Danville and Vincennes 
Railroad Company, to said complainants, as trustees in the said 
Illinois Division mortgage deed— : 

19—216 
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First. The sum of eighty-seven thousand five hundred dollars 
($87,500) in gold coin for the coupons of the said twenty-five hun- 
dred ($2,500) Illinois Division bonds which fell due on the Ist 
day of October, A. D. 1873, with interest thereon from and after the 
said last-mentioned day at the rate of six (6) per cent. per annum 

in gold, less such sums as have heretofore been paid upon 
307 certain of said coupons under the funding arrangements here- 
inhbefore set forth. 

Second. In the further sum of eighty-seven thousand five hun- 
dred dollars ($87,500) in gold coin for the coupons of the said 
Illinois Division bonds which fell due on the Ist day of April, A. D. 
1874, with interest thereon from and after the last-mentioned day 
at six per cent. per annum in gold, less such sums as have hereto- 
fore been paid upon certain of said coupons under the funding ar- 
rangement hereinbefore stated. | 

Third. In the further sum of eighty-seven thousand five hundred 
dollars ($87,500) in gold coin for the coupons of the said Illinois 
Division bonds which fell due on the Ist day of October, A. D. 1874, 
with interest from and after said last-mentioned day atsix per cent. 
per annum in gold, less such sums as have heretofore been paid 
upon certain of said coupons under said funding schemes. 

fourth. In the further sum of eightv-seven thousand five hun- 
dred dollars ($87,500) in gold coin for the coupons of the said Ihhi- 

nois Division bonds which fell due on the Ist day of April, 

308 <A. WD. 1875, with interest from and after the said last-men- 

tioned day at six per cent. per annum in gold, less such sums 
as have heretofore been paid upon certain of said coupons under 
said funding schemes. 

Fifth. In the further sum of eighty-seven thousand five hundred 
dollars ($87,500) in gold coin for the coupons of the said Illinois 
Division bonds which fell due on the Ist day of October, A. D. 1875, 
with interest thereon from and after said last-mentioned day at the 
rate of six per cent. per annum in gold. 

Sixth. In the further sum of eighty-seven thousand five hundred 
dollars ($37,500) in gold coin for the coupons of the said Illinois Divis- 
ion bonds which fell due on the Ist day of April, A. D. 1876, with 
interest thereon from and after said last-mentioned day at the rate 
of six (5) per cent. per annum in gold. , 

Seventh. in the further sum of eighty-seven thousand five hun- 
dred dollars ($87,500) for the coupons of the Illinois Division bonds 

which fell due on the Ist day of October, A. D. 1876, with in- 

o09 terest thereon from and after said last-mentioned day at the 

rate of six (6) per cent. per annum in gold. 

Eighth. And in the further sum of two millions five hundred 
thousand dollars ($2,500,000) in gold coin for the principal of the 
said Illinois Division bonds so declared to be due as aforesaid, together 
with interest thereon from and after the first day of October, A. D. 
1876, at the rate of seven (7) per cent. per annum in gold, 

And that the said several sums of money with the interest thereon 
are due and owing in the order in which they are hereinbefore 
stated and set forth. 
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Now, therefore, it is hereby ordered, adjudged, and decreed that 
the said defendant, The Chicago, Danville and Vincennes Railroad 
Company, pay Or Cause to be paid to the said complainants, as trus- 
tees for the holders of the said Illinois Division bonds and 
coupons, the said several sums of money, with interest thereon, 
as hereinbefore found to be due and owing within twenty 
(20) days from and after the entry of this decree, and in 
default thereof that all of the said railroad premises, 
60 property, and franchises described in the said trust deed, dated 
Mareh 10th, A. D. 1869, and hereinbefore described as the 
Illinois Division of said railroad, together with all the rights, fran- 
chises, property, and appurtenances thereof and the rolling stock 
thereto belonging and herein particularly scheduled and set forth, 
and all the contract rights of said company for the use of tracks of 
other railroads between ‘Thornton and Chicago, and all other rights, 
privileges, and appurtenances of the said Illinois Division of said 
railroad as the same is hereinafter specifically scheduled, and all the 
rigli, title, interest, and equity of redemption of the said Chicago, 
Danville & Vincennes Railroad Company therein, shall be sold as 
an entirety by Henry W. Bishop, the master in chancery of this 
court, at public auction to the highest and best bidder for cash there- 
for, payable as hereinafter provided, at the west door of the Repub- 
lic Life Insurance building in the city of Chicago, in the State of 
Illinois, after having first given notice of the time and place 
oO] and terms of sale and a description of the property to be sold 
by advertisement thereof in some publie newspaper published 
in the city of Chicago for the space of thirty (30) days prior to such 
day of sale. 

The terms of such sale shall be as follows: 

Twenty-five (25) per cent. of the purchase-money to be paid LO 
said master in chancery in cash at the time of sale, one-half of the 
balance of the purchase-money to be paid to said master in cash 
within three months from the day of sale, and the remainder to be 
paid to said master in cash within six months from said day of sale. 

And it is further ordered, adjudged, and decreed that the said 
master make report of said sale to this court, and that upon con- 
firmation thercof and the full payment of the whole of the purchase- 
money that the said Bishop, as master in chancery of this court, shall 
convey to the purchaser or purchasers at such sale all of the said 
railroad, premises, property, appurtenances, and franchises sold by 

a good and sufticient deed therefor, which said deed when so 
062 made and delivered shall vest in the grantee all the right, 

title, estate, interest, property, and equity of redemption of 
the said railroad company of, in, and to the said railroad property, 
premises, appurtenances, and franchises in fee simple forever, and 
shall entitle said grantee to the possession thereof, and shall be a 
perpetual bar both in law and equity against any and every claim 
of the suid railroad company and its successors or assigns, and 
against all and every person or corporation claiming or to claim the 
sald railroad, premises, property, appurtenances, and franchises or 
any part thereof under or through the said railroad company for- 
ever. 
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And it is further ordered, adjudged, and decreed that the receiver 
heretofore appointed in said cause and now in possession of the said 
railroad, property, premises, appurtenances, and franchises shall, 
upon presentation to him of the said deed, deliver to the grantee or 
grantees therein named all the railroad, property, premises, appur- 
tenances, and franchises therein described. 

And it is further ordered, adjudged, and decreed that in case the 

purchaser or purchasers at such sale shall fail to make prompt 
363 payment of the whole of said purchase-money according to 
the terms and conditions of said sale as hereinbefore specified 
the said master shall report the same to the court, and thereupon 
the said sale shall be null and void and the said purchaser shall of 


the said purchase-money forfeit an amount equal to the sums ol 


money disbursed by said master out of said purchase-money under 
the provisions of this decree, not including the amount paid over 
to the clerk of this court under the provisions of this decree. 

And it is further ordered, adjudged, and decreed that the said 
master shal! out of the proceeds of such sale— 


First. Pay all the costs of this suit and the costs and expenses of 


such sale, including the fees of said master. 

Second. Pay all expenses and compensation of the said com- 
plainants as trustees of the said bond and coupon holders, including 
attorneys’ fees incurred in the course of their trast and in the prose- 
cution or defense of any and all suits brought by or against them as 
trustees which shall be allowed by or under the order of this court, 

and also all other costs and aitorneys’ fees which shall be 
364 allowed by or under the order of this court in favor of the 
parties to this suit or intervening petitioners therein. 

Third. Pay the balance to the clerk of this court. 

And it is further ordered, adjudged, and decreed that the sald 
William R. Fosdick on or before the confirmation of said sale de- 
liver to the clerk of this court all of the said Illinois Division cou- 
pons deposited with him as trustee as aforesaid, for which either con- 
vertible bonds, scrip certificates, or certificates of indebtedness have 
been issu d under the funding schemes hereinbefore set forth, with 
a full statement of the names of the depositors of the said several 
coupons and the new obligations of said company issued therefor so 
far as the same is within the knowledge of said Fosdick, and that 
the clerk of suid court shall upon receipt thereof deliver to said Fos- 
dick a certified copy of this decree with an endorsement thereon 
stating the receipt of said coupons by him, and the said Fosdick 
shall be thereupon released from any further duty or liability as 
trustee of said coupons. , 

And it is further ordered, adjudged, and decreed that the 
3639 sald clerk out of the moneys so paid to him by said master 
as aforesaid shall— 

lirst. Pay all the liabilities of the Illinois Division of said railroad 
incurred by the receiver in this cause by or under the order of this 
court, including the compensation of said receiver, and all claims 
against said railroad company which said receiver has been or shall 
be required to pay by order of this court, which shall remain un- 
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paid after the application thereto of all moneys in the hands of said 
receiver at the time of the confirmation of the sale hereinbefore pro- 
vided for. 

Second. Out of the surplus said clerk shall pay in gold pro rata 
the coupons of said Illinois Division bonds which fell due October 
Ist, 1S73, with interest from that date to the day of sale at the rate 
of six per cent. per annum, after having first applied on all the 
funded coupons the moneys received thereon severally under said 
funding schemes as of the date when such payments were made. 

Third. Said clerk shall out of the surplus, if any, pay in gold pro 

rata the COUPON s of said Illinois Division bonds which fell 
366 due April Ist, 1874, with interest from that date to the day 

of sale at the rate of six per cent. per annum, after having 
first applied on all the funded coupons the moneys received thereon 
severally under said funding schemes as of the date when such pay- 
ments were made 

Fourth. Out of the surplus, if any, said clerk shall pay in gold 
pro rata the coupons of said Illinois Division bonds which fell due 
October Ist, 1874, with interest from that date to the day of sale at 
the rate of six per cent. per annum, after having first applied on all 
of the funded coupons the moneys rece+ved thereon severally under 
said funding schemes as of the date when such payments were 
made. 

Fifth. Out of the remaining surplus, if any, the said clerk shall 
pay in gold pro rata the coupons of said Illinois Division bonds 
which fell due April Ist, 1875, with interest from that date to the 
day of sale at the rate of six per cent. per annum, after having first 
applied on all the funded coupons ile noneys received thereon sev- 
erally under said funding schemes as of the date when such payments 

were made. | 
O74 Sixth. Out of the remaining surplus, if any, said clerk shall 

pay In gold pro rala the coupons of said Illinois Division 
bonds which fell due October Ist, 1875, with interest from that date 
Lo the day of sule at the rate of SIX per cent. per apiui. 

Seventh. Out of the remaining surplus, if any, the said clerk shall 
pas 1 gold pro vata the coupons of said Illinois Division bonds 
which fell due April Ist, 1876, with interest from that date to the 
dav of sale at the rate of six per cent. per annum. 

Eighth. Out of the remaining surplus, if any, the said clerk shall 
pay in gold pro rata the coupons of the said Illinois Division bonds 
whieh fell due October Ist, A. 1). 1876, with interest from that date 
to the day of sale at the rate of six per cent. per annum 

Ninth. Out of the remaining surplus, if any, the said clerk shall 
pay In gold pro rata all of the said Illinois Division bonds, with 1n- 
terest from the said first day of October, A. 1). 1876, to the day ot 

sale, at the rate of seven per cent. per annum. 
36S Tenth. If any surplus shall remain after deducting from 
the amount paid by suid master to said clerk the aggregate 
of all the payments hereinbefore directed to be made by said clerk, 
the said clerk shall report the same to the court for further order in 
this behalf. 
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Schedule of Premises and Pr roper ty fo fl ie So/d by Thi ary ie Bishop, as 
Master Li Chancery, as i aialias Provide d. 


The main line of the Chicago, Danville and Vincennes railroad 
from Dalton, in the county of Cook, southerly to Danville, in the 
county of Vermillion, a distance of one hundred and eight (108) 
miles, and a branch line from Bismarck, in said Vermillion county, 


southeasterly to the east line of the State of Illinois, a distance of 


four and six-tenths (4,5;) miles, together with the right of way, sta- 
tion and other grounds, grading, bridges, culverts, tracks, shops, in- 
cluding fixtures and tools, stations and other buildings and struct- 
ures, fences,and appurtenances thereof, and all wood, coal, and other 
supplies for the use and operation thereof. 

2. The contract rights of the said Chicago, Danville and Vin- 

cennes Railroad Company to the use of the tracks and ap- 
069  purtenances of the Chicago and Southern Railroad Company 

and the tracks and appurtenances of the Pittsburgh, Cincin- 
natiand St. Louis Railway Company from ‘Thornton, in Cook county, 
to and into the city of Chicago. 

The terminal tracks, sidings, switches, and appurtenances of 
said Chicago, Danville ond Vincennes Railroad Company at and 
near said city of Chicago, whether the same are situate on the 
grounds and rights of way of said company or otherwise, aggrcgat- 
ing a length of seven and eight-tenths (7;4,) miles, together with all 
rights of way or contracts therefor or rights to have and maintain 
such tracks or any sete thereof, and all buil lings, structures, erec- 
tions, and appurtenances thereof, including a water-tank and an, 
undivided interest in an engine-house of fourteen (14) stalls situate 
on grounds of the said Chicago and Southern Railroad Company 
adjacent LO the city of Chicago, and all wood, coal, and other sup- 
plies, tools, and fixtures for the use of said Chicago, Danville and 
Vincennes Kailroad Company, and situate or used ‘within said city 

of Chicago or along the line of said Chieago and Southern 
019 Railroad Company or said Pittsburgh, Cincinnati and St. 
Louis Railway Company north of said Thornton. 

t. ‘The south eighteen (18) feet of lot tweive (12) and lots thirteen 
(15) and sixteen (16), in block thirteen (13), and lot six (6), In 
block number nine (Y), Carpenter's Addition to Chicago; also lot 
twenty-four (24), 1) block seven (7), Mr Addition Lo Chi- 
cago, subject to a lien of about twenty-five hundred (2,500) dollars. 

Lots twenty-nine (29), thirty (30), and thirty-two (32), and a lease- 
hold interest in lot thirty-one (31), all in block four (4), Magie & 
High’s Addition to Chicago, with the tracks and buildings and fixt- 
ures thereon, said lots twenty-nine (29), thirty (30), and thirty-two 
(52) being subject to a first lien of about twenty-three hundred dol- 
— ($2,500). 

Twenty-five (25) locomotives, nun ge l, 2, 2.4.6.6 7,62 
lt 1, 12, i3, 14, 15, 19, 20, 21, 22, 24, o1, 32 33, end 3A. 

Six (6) passenger cars, numbered 3, . 5 ee 

Three (5) baggage cars, numbered 2, 3, and 4. 
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Three (8) mail cars, numbered 1, 5, and 4. 

Might (8) caboose cars, numbered 35, 4, 5, 6, 7, 8, 9, 10. 

One hundred and sixty-one (161) box cars, being those bear- 

ing numbers between 564 to 615, both inclusive, and 100] 
37 to 1115, both inclusive. 
Fighty-five (85) box cars (Adams), being those bearing 
numbers between 1136 to 1220, both inclusive. 

‘Three hundred and elgliteen (5318) coal cars, being those bearing 
numbers between 1 to 100, both inclusive, and 145 to 376, both in- 
clusive. 

One hundred and eighteen (115) block-coal cars, being those bear- 
ing numbers between UL to O118, both inclusive. 

Thirty-four (84) stock cars, being those bearing numbers between 
501 to 534, both inclusive. 

6. All of the franchises of the said Chicago, Danville and Vin- 
cennes Railroad Company within the State of Illinois and all of the 
property and premises within said State other than that in this 
schedule specifically described, in which the said railroad company 
has any interest, held by it for use in the maintenance and opera- 
tion of the said line of railroad,” as by the inspection of the tran- 
script of the record of the said circuit court, which was brought into 
the Supreme Court of the United States by yirtue of an appeal! taken 

by the Chicago, Danville & Vincennes Railroad Company 
of2 and James W. Elwell, agreeably to the act of Congress In 
such case made and provided, fully and at large appears. 

And whereas, in the present term of October, in the year of our 
Lord one thousand eight hundred and eighty-one, the said cause 
came on to be heard before the said Supreme Court on the said 
transcript of record and was argued by counsel— 

Ou consideration whereof it 1s now here ordered, adjudged, and 
decreed by this Court that the decree of the said cireuit court in this 
cat.se be, and the Sarne Is hereby, reve ‘sed with Costs, and that the 
said Chicago, Danville & Vincennes Railroad Company and James 
W. Elwell recover against the said William R. Fosdick and James 
D. Fish three hundred & eight dollars and thirty-four cents for their 
costs herein ex pended and have execution therefor. 

And it is further ordered that this cause be, and the same ts 
hereby, remanded to the said circuit court with directions for 
further proceedings to be had therein in conformity with the 
opinion of this court 6th March, 1582 

You, therefore, are hereby commanded that such execu- 
tion & further proceedings be had in said cause, in con- 
formity with the opinion & decree of this Court, as according to 
right and justice and the laws of the United States ought to be had, 
the said appeal notwithstanding. 

Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the seventeenth day of May, in the vear of our Lord 
one thousand eight hundred and eighty-two. 
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Taxed by— 
JAMES H. MckKENNEY, 
Clerk: of the Supreme Court of the United States. ~~ 


Endorsed: No. 82. October term, 1881. Mandate. Supreme 
Court, United States. Chicago, Danville & Vincennes R. R. Co. and 
Jas. W. Elwell vs. Fosdick & Fish. Filed May 25, 1882. Ww. El. 
Bradley, el’k. 
o1i4 Appearance. 

Unirep STATES OF AMERICA, | 
Nor. Dist. of [ilinois. } 


In the Cireuit Court of the United States in and for the Northern 
District of II]. 


Fospick and F isn | 
Uv. : . , 
« y 3 4 In ke uity. 
Cuicaaco, DANVILLE AND ViInceNNeEs RK. R. Co. and | . 
JAMES W. ELWELL. J 


And now, to wit, on this twenty-third day of June, A. D. 1882, 
comes the defendant, James W. Elwell, trustee, and enters his appear- 


ance in the above-entitled cause by R. Biddle Roberts, attorney. 


(Endorsed :) Filed June 24, 1882. Wm. H. Bradley, el’k. 


O10 Objections of Railroad Company to Petition for Leave to File 
Supple mental Bill. 


United States Cireuit Court, Northern District of Ilinois. 


WirtiAM R. Fospick and James D. Fiss, Trustees, and FreEp- 
erick W. Huidekoper, Thomas W. Shannon, and John N. 


Dennison, Intervenors, 


| 
ve. ( 
CHicaGoO, DANVILLE AND VINCENNES RAILROAD CoMPANY, JAMES | 
W. ELwe tt, Trustee. 
Comes now the defendant, The Chicago, Danville and Vincennes 
Railroad Company, by counsel, and shows that the complainants’ 
petition for leave to file supplemental bill in said cause should not 
be granted for the following causes: 
ist. Said petition does not show sufficient cause for filing said 


supplemental bill. 7 
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O10 2nd. The supreme court has held in this cause that the 
declaration of the trustees of maturity of the principal of said 
bonds is a condition precedent to the filing of the bill for the fore- 
closure of said mortgage for and the collection of such principal. 
ord. At the time of filing the original bill the complainants had 
no cause of action for the collection of the principal of the bonds. 
A supplemental bill cannot be filed to tnaintain their suit for the 
collection of such principal upon the present declaration of the trus- 
tees or upon any cause occurring after the original bill was filed. 
4th. A supplemental bill cannot be filed for the purpose of intro- 
ducing a new and direct cause of action. 
oth. Said petition does not show sufficient cause for filing a sup- 
plemental bill for relief of the bondholders of the Indiana Division 
of the defendant road. 
kK. WALKER, 
Solicitor for C., D. & V. R. R. Co. 


Endorsed: Filed Jul- 6, 1882. W.H. Bradley, el’k. 
ofi  Olvections of James W. Elwell, Trustee, to Petition of Complain- 
ants for Leave to File Supplemental Bill. 


United States Circuit Court in and for the Northern District of 
Illinois. 


WitiiA™ R. Fospick and James D. Fisn, Trustees, ) 


Us. 
FreDERICK W. Hurpexorer, Tuomas W. SHANNON, 
and JoHn N. Dennison, Intervenors, >In Equity. 
is, 
CuicaGco, DANVILLE AND VINCENNES RAILROAD Com- 
PANY, JAMES W. ELWELt, Trustee, et ai. 


And now comes the defendant, James W. Elwell, trustee, by his 
counsel, and shows that the complainants’ petition for leave to file 
a supplemental bill in said cause should not be granted for the fol- 

lowing reasons: 
v1 First. Said petition does not show sufficient cause for filing 
said supplemental bill. 

Second. The supreme court has held in this cause that the dec- 
laration of the trustees of the maturity of the principal of said bonds 
is a condition precedent to the filing of the bill for the foreclosure 
of said mortgage for and the collection of such prineipal. 

Third. That at the time of filing the original bill the complain- 
ants had no cause of action for the collection of the principal of the 
bonds, and a supplemental bill cannot be filed to maintain their suit 
for the collection of such principal upon the declaration of the said 
trustees or upon or for any cause occurring after the filing of the 
original bill. 

fourth. A supplemental bill cannot be filed for the purpose of 
introducing a new and distinct cause of action. 

20—216 
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Fifth. Said petition does not show sufficient cause for filing a sup- 
plemental bill for the relief of the bondholders of the Indiana Divis- 
ion of said railroad. 

R. BIDDLE ROBERTS, 
Of Counsel for James W. Elwell, Trustee. 


379 Endorsed: Filed Jul- 6,1882. W. H. Bradley, clerk. 
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SSO Amended and Supplemental Bill of William I. Fosdick and 
James D. Fish, Trustees. 


In the United States Cireuit Court for the Northern District of 
[llinois. 


WiitttAM R. Fospick and JAmMeEs D. Iisu, Trustees, «c., ) 
is S 


Tue CuicaGco, DANVILLE & VINCENNES RAILROAD ComMPANY ef al. j 


To the honorable the judges of said court, in chancery sitting: 


Your orators, William R. Fosdick and James D. Fish, trustees, by 
way of amendment and supplement to their said bill and amended 
bill of complaint herein, by leave of court respectfully show— 

That on the 27th day of June your orators made the declara- 

tion, and served the notice upon the defendant, The Chicago, 
981 Danville & Vincennes Railroad Company, as follows: 
“To the Chicago, Danville & Vincennes Railroad Company : 
“Take notice that on the 5rd day of June, 1882, the undersigned 
was served with the following notice : 


“*'lo Messrs. William R. Fosdick and James D. Fish, trustees, &c., &e. 


“* GENTLEMEN: The undersigned hereby notify you that they are 
the holders of more than 2,300 of the 2.500 bonds issued by the 
Chicago, Danville & Vincennes Railroad Company and secured by the 
mortgage or deed of trust executed by said company to you as trustee 
on the 10th day of March, A. D. 1869, and vou are further notified 
that on the 19th day of December, 1874, a coupon maturing April 
Ist, 1574, from one of the series of said first-mortgage bonds, num- 
ber 986, was duly presented for payment to the agency of the Chi- 
cago, Danville & Vincennes Railroad Company, at number 52 
William street, New York city, and payment thereof was then and 
there demanded and payment of the same was refused. Whereupon 

the said coupon was duly protested and remains still unpaid. 
382 You are further notified that on or about the 9th day of 

October, 1875, a large number of coupons maturing in Octo- 
ber, 1875, were presented for payment at the office of the company 
in New York city and payment demanded and refused, and all 
such coupons so demanded remain still unpaid. You are further 
notified that such defaults have continued for more than six months 
after said demands as aforesaid and without the consent of the 
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undersigned, who are the owners and holders of all of said coupons 
and the bonds to which such coupons belonged. 

“* You are further notified that by reason of such defaults and pre- 
sentment and lapse of time as aforesaid that the undersigned, as 
holders of a majority of the issues of such bonds, hereby elect and 
require that the principal of all of said bonds of the issue of March 
10th, A. D. 1869,shall be and become immediately due and payable, 
anything in such bonds to the contrary notwithstanding, and we 
hereby demand and require that you as such trustees shall so de- 

clare the same to have become due and payable, and notify 
383 the said Chicago, Danville and Vincennes Railroad Company, 

and we further demand, as holders of 94 per cent. of all of 
said bonds outstanding, that you shall proceed to collect both prin- 
cipal and interest of all such $2,500,000 bonds by filing a supple- 
mental bill in the pending proceedings and securing as speedily as 
possible a final decree to appropriate the net proceeds of the sale of 
said property as the same was confirmed on February 26th, 1577, to 
the payment of the said first-mortgage bonds and interest thereon. 

“<(Dated) New York, May oilst, 1SS2. 

‘* (Signed) F. W. HUIDEKOPER. 
-T. W. SHANNON. 
JOHN M. DENISON.,.”’ 


“The Sth specification of trust in said deed recited, referred to in 
the foregoiug notice, reads as follows: 

“Sth. If default be made by the party of the first part in the 
payment of any half-year’s interest of any of said bonds and the 
warrant or coupon for such interest shall have been presented and 
its payment demanded, and such default shall have continued six 
months after such demand without the consent of the holder of such 

coupen or bond, then and thereupon the principal of all of 
38+ the said bonds hereby secured shall be and become immedi- 

ately dueand payable, anything in such bonds to the contrary 
notwithstanding, and the said party of the second part may so de- 
clare the same and notify the party of the first part thereof, and 
upon the written request of the holders of a majority of the said 
bonds then outstanding shall proceed to collect both principal and 
interest of all such bonds outstanding by foreclosure and sale of 
said property or otherwise as herein provided. 

“We therefore, as trustees under said mortgage, in pursuance of 
the demand so as above made upon us and of the facts therein set 
forth and of said 8th specification in trust in said deed recited, de- 
clare the principal of all of said bonds of the issue of March 10th, 
1869, immediately due and payable, anything In said bonds to the 
contrary notwithstanding, and notify you thereof.” 

Your orators further show that, as they are informed and believe, 

December 19th, 1874, a coupon falling due April Ist, 1874, 
o85 and cut from one of the said [llinois Division bonds was duly 

presented at the defendant company’s office at New York, and 
upon payment beingjdemanded and refused said coupon was duly 
protested for non-payment, and the same still remains unpaid. 
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That on or about October 5th, 1875, a large number of coupons 
maturing October Ist, 1875, and cut from divers of said Illinois 
Division bonds were presented for payment at the railroad company’s 
office in New York, and payment was refused and the said coupons 
still remain unpaid. 

That on June 3rd, 1882, the persons who signed the written de- 
mand set forth in the above-given notice served a written notice and 
request on your orators to the effect in said notice contained, and that 
thereupon your orators declared the principal of the issue of bonds 
secured by the trust deed of March 10th, 1869, had become due and 


notified the said company, and your orators aver that by reason of 


the default and written demand and request last aforesaid all and 

singular the principal of such Illinois Division bonds have 
386 become at once due and payable, and they do so declare the 

same, and they have and do hereby notify the said railroad 
comipany that by reason of such default and notice the entire prin- 
cipal of such bonds secured by the trust deed of March 10th, 1869, 
has become now due and payable, anything in such bonds to the 
contrary notwithstanding. 

Your orators further show that on December 5, 1876, a final de- 
cree was entered in the circuit court of the United States in the dis- 
trict of Indiana, in a certain cause in equity there pending, wherein 
your orators were complainants and the railroad companies herein 
aud James W. Elwell were defendants, wherein the said last-named 
circuit court rendered a decree of foreclosure against said deferdants 
for the principal and interest of the Indiana Division first-mortgage 
bonds and ordering the sale of said mortgaged property in said de- 
cree deseribed, which said decree is in full force and in no Way modi- 
fied or reversed, and your orators file herewith a copy of said decree 
as an exhibit, marked “A,” and pray that it may be taken as a part 
hereof. 

Your orators further show that on February 9, 1877, the 
mortgaged property described in said last-mentioned decree 
was duly sold for $115,000, as your orators state upon their best 
recollection, and such sale was in all things confirmed, and the said 
decree in favor of your orators as trustees for the bondholders of 
said Indiana Division is subject to a credit of — as the net proceeds 
of sale, after deducting costs and expenses and all-the residue, if 
said decree and debt so adjudged as aforesaid is still wholly due 
and unpaid by said railroad company. 

And your orators aver as to the one million. of convertible bonds 
and interest thereon alleged to be secured by the mortgage to 
Elwell dated December 16, 1872, said bonds are not entitled to any 
priority over the lien of your orators under the trust deed of April 
24th, 1872, for the use of said Indiana Division bondholders, or, if at 
all, only to a moderate amount, because, as your orators aver, said 
convertible bonds were not issued, used, or sold (beyond the amount 
of about $100,000, at all events) su as to bring them within the last 
clause of said deed of trust of April 24, 1872, which is referred 
to and set out in said Indiana decree. 
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088 Wherefore your orators pray for the entry of a decree 
against said defendant railroad company for the full prin- 
cipal and interest of said Illinois Division bonds, and aiso for a 
decree in favor of your orators as trustees for said Indiana Division 
bondholders, declaring that the trust deed of April 24, 1872, is a 
valid and subsisting lien on the Illinois Division property therein 
described for the full amount now remaining due and unpaid on 
said Indiana Division bonds, subject only te the prior len of your 
orators under the trust deed of March 10th, 1869, and for such 
other relief as to equity shall pertain, your orators waiving answers 
under oath hereto, as your orators have hereinbefore in their orig 
inal and amended bills of complaint so waived. 
And, as.in duty bound, your orators will ever pray, &c., ce. 
WM. R. FOSDICK, 
JAMES D. FISH, Trustees, 
By M. W. FULLER, 
The iv Solicitor. 
M. W. FULLER, Of Counsel. 


(Endorsed:) Filed Jul- 7, 1882. W. H. Bradley, cl’k. 


Stet Demurrer of Chicago, Danville and Vincennes Railroad CLom- 
pany iD Suppl mental Bill. 


United States Cireuit Court, Northern District of Illinois. 


WitirAM R. Fospick and JAMrs D. I'isu, Trustees,and FREDERICK ) 
W. Huidekoper, Thomas W. Shannon, John M,. Dennison, In- | 
tervenors, | 

iS, ( 

CnicaGo, DANVILLE AND VINCENNES RAILROAD Co., JAMES W. | 

ELWELL. J 

The demurrer of the Chicago, Danville and Vincennes Railroad 
Company, defendant, to the supplemental bill of complaint of 
William R. Fosdick and James D. Fish, complainants. 


This defendant, by protestation, not confessing or acknow!]- 

390 ~~ edging all or any of the matters and things in the said com- 

plainants’ supplemental bill to be true in such manner and 

form as the same are therein set forth and alleged, does respectfully 

demur thereto, and for cause of demurrer shows that the said com- 

plainants have not in and by said supplemental bill made or stated 

such a case as doth or ought to entitle them to any discovery or re- 

lief as is thereby sought and prayed for from or against this defend- 

ant. Wherefore this defendant demands the judgment of this honor- 

able court whether it shall be compelled to make any further or 

other answer to the said supplemental! bill or any of the matters and 

things therein contained, and prays to be hence dismissed with its 
reasonable costs and charges in this behalf sustained. 

E. WALKER, 
Solievtor for U., D. & V. R. R. Cn. 
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STATE OF ILLINOIS, ) 
County of Cook, pss 
E. Walker, being first duly sworn, deposes and says that he is 

solicitor for the Chicago, Danville and Vincennes Railroad Com- 

pany; that the above demurrer, in his opinion, is well founded 

391 in point of law, and that the same is not interposed for the 

purpose of delay. 


hk. WALKER. 


Subscribed and sworn to before me this 17th day of October, A. D. 
1882. 
[SEAL. | FRANK E. GRANGER, 
Notary Public. 


Endorsed: Filed Oct. 18, 1882. W. H. Bradley, cl’k. 


392 Petition of Chicago, Danville and Vincennes Railroad Company 
for Reference of Cause to Master and for a Receiver. 


[In the United States Circuit Court, Northern District of Illinois. 
October Ter m, A. D. 1882. 
WitiiaAM R. Fospick and James D. Fisn, Trustees, ) 
and Stephen Osgood, Frederick W. Huidekoper, 
Thomas W. Shannon, John M. Dennison, George 
W. Gill, Alanson A. Sumner, Chandler Robbins, 
and William T. Hickoks, Intervenors, 
US, 
(HIcAGoO, DANVILLE & VINCENNES RAILROAD Com- 
PANY, JAMES W. ELwett, Trustee. 


In Chancery. 


The petition of the Chicago, Danville and Vincennes Rail- 
393 road Company, one of the above-named defendants, respect- 
fully shows to the court— 

That on the 22d day of Feb-uary, A. D. 1875, Stephen Osgood, 
one of the above-named intervenors, filed in the circuit court of 
Will county, in the State of Illinois, his certain bill of complaint in 
behalf of himself and all other holders of bonds or coupons of your 
petitioner, claiming therein to be the holder and owner of nine of 
the first-mortgage bonds of the Illinois Division of said railroad com- 
pany, and that said company had defaulted in the payment of in- 
terest upon said bonds, due and payable on the first day of October, 


Your petitioner and the said complainants, Fosdick and Fish, 
trustees, and James W. Elwell, as trustee under the second mortgage 
of said company, were made defendants. 

The said Osgood in his said bill charged that by reason of the 
non-payment of the interest upon his said bonds the principal and 
interest of all of said first-mortgage bonds, amounting in the prin- 

pal sum to two million and five hundred thousand dollars 
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($2,500,000), had become then due and payable, and prayed a fore- 
closure and sale of said property. 
Upon the same day, without notice to this defendant or 
394 either of the defendants to said bill, the said court appointed 
Henry B. Hammond and John B. Brown receivers of all the 
property of said company, with authority to take possession of, con- 
trol, and operate the same under the directions and orders of said 
court. 

Your petitioner further shows that on the 25rd day of Feb-uary, 
1875, said company, by its solicitor, tendered the said Osgood in 
open court the full amount of interest and principal due the said 
Osgood upon his said bonds, and thereupon moved the court for an 
order requiring the said Osgood to receive such payment and for a 
discharge of the said receivers from the custody and control of said 
property, which said tender the solicitors of : said Osgood then and 
there refused, and the said court denied the motion of your peti- 
tioner. 

Your petitioner further shows that on the — day of April, 1875, 
upon the petition of the defendants, said cause was removed from 
said State court and the record thereof filed with the clerk of this 
court, from which said time this court has exercised full jurisdiction 
over said cause. 

That on the tenth day of June, 1875, the said intervenors, 

395 Huidekoper, Shannon, Dennison, Gill, Sumner, Robins, and 

Hieckoks, by leave of this court, were made co-complainants 

with the said Osgood in said cause und filed their amended bill of 
complaint therein. 

Your petitioner further shows that on the 27th day of Feb-uary 
A. D. 1875, the above-named complainants, Fosdick and Fish, filed 
their bill of complaint in this cause, declaring the principal and in- 
terest of all of said first-mortgage bonds then due and payable, and 
prayed for a decree of foreclosure of said mor tgage and the sale of 
sald premises. 

That on the 20th day of May, 1875, upon the petition of said 
railroad company, this court entered an order In the said cause of 
Stephen Osgood ef a/., removing the receivers, Hammond and brown, 
and decreed that they deliver all of the property and assets that 
had come into their possession as such receivers to one Adna An- 
derson, who had been appointed a receiver by this court in the 
above-entitled cause. | ! 

Your petitioner further shows that the said Anderson entered 

upon and continued in the possession of such property as 
396 such receiver and had exclusive custody and control thereof 

under the orders of this court until the 17th day of April, 
1877, when said Anderson resigned his said trust and one A. 38. 
Dunham was appointed his successur, without bond; which said 
appointment has not at the present time been revoked, but still re- 
mains in full force. 

Your petitioner further represents that on the 5th day of Decem- 
ber, 1876, this court entered in said cause its certain final decree, 
finding therein, among other things, that all of the principal and in- 
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terest of said first-mortgage bonds had become due and was then 
payable, and decreeing, among other things, that in case of default 
upon the part of your petitioner in the payment of the amount so 
found due upon the said bonds within twenty days from said date 
that all of the said mortgage premises situate in the State of Illinois 
should be sold by the master of said court at public auction to the 
highest bidder for cash, and that in pursuance thereof said property 
was so sold by the said master on the 7th day of February, 1877, to the 
intervenors, Frederick W. Huidekoper, Thomas W. Shannon, and 
John M. Dennison, who claimed to be and then were trustees, 
397 representing their co-intervenors and other holders of said 
first-mortgage bonds. 

That on the 17th day of April, 1877, said intervenors were by 
order of this court placed in the possession of all the property de- 
scribed in said decree situate within the State of Illinois, and that 
since said last-named date said intervenors and their successors have 
continued to operate said property and enjoy all the earnings and 
income thereof. 3 

Your petitioner further shows that the defendants herein prose- 
cuted an appeal from said final decree of foreclosure and sale to the 
Supreme Court of the United States, and that upon the consideration 
of said appeal said Supreme Court at its October term, 1581, reversed 
said final decree, and remanded said cause to this court with in- 
structions to proceed therein in accordance with the opinion of said 
Supreme Court. 

That the defendant- also prosecuted an appeal from certain de- 
eretal orders entered by this court in said cause in execution of said 
final decree of foreclosure and sale, and that the Supreme Court, 

upon the consideration thereof at its October term, 1882, dis- 
09S missed said appeal from said decretal orders forthe reason that 

“said decretal orders are dependent upon the decree of fore- 
closure and sale, and the latter having been reversed the decrees in 
question are left without support and fall of themselves by reason 
of that reversal vitiated by the common error.” 

Your petitioner therefore respectfully represents that by the 
reversal of said final decree of foreclosure and sale, and the fur- 
ther judgment of said Supreme Court at said October term, 1882, 
such final decree and all subsequent orders entered im this court in 
execution thereof are reversed, annulled, and vacated. 

Your petitioner further represents that the said intervenors, Hui- 
dekoper, Shannon, and Dennison, still claim to be the holders of up- 
wards of 2,300 of said 2,500 first-mortgage bonds of said company. 

That on the 3lst day of May, 1882, said last-named intervenors 
served upon the plaintiffs, Fosdick and Fish, as trustees, their written 
notice that the said company made default in the payment upon 

one of the coupons of said bonds maturing April 1, 1874, and 
399 that the same was protested for non-payment on the 19th day 
of December of the same year; also, that on the 9th day of 
October, 1875, a large number of coupons maturing in said month 
were presented for payment at the office of the company in New 
York city; that payment thereof was demanded and refused, and 
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that by reason of such default of said company and lapse of time as 
aforesaid the said intervenors, as the holders of a majority of said 
issue of bonds, elected and required that the principal of all of said 
bonds of the issue of March 10, 1869, should become immediately 
due and payable. 

Said intervenors in said notice also demanded, as the holders of 
ninety-four per cent. of all said bonds outstanding, that said trustees 
should proceed to collect both interest and principal of all said first- 
mortgage bonds by filing a supplemental bill in the pending suit 
for the foreclosure of said mortgage. 

That on the 27th day of June, A. D. 1882, the said trustees, in pur- 
suance of said notice and demand, did proceed to declare the prin- 
cipal of all of said bonds immediately due and payable, and subse- 

quently, to wit, on the — day of June, 1882, by leave of court, 
400 filed in this cause their supplemental bill for the purpose of 

collecting all the principal and past-due interest of said bonds, 
and in aid thereof prayed a decree of foreclosure of said mortgage 
and sale of all the property described in said trust deed, being all 
the property of vour petitioner situate in the State of Illinois. 

And said petitioner says that said bill and suppiemeutal bill now 
stand and remain in said court undisposed-of and undetermined. 

Your petitioner further represents that at the July term of this 
court, 1875, the said intervenors, as complainants in said cause of 
Stephen Osgood ws. said company at al., moved the court to con- 
solidate said cause with the above-entitled cause; that said court 
upon hearing of said motion overruled the same, but by order en- 
tered in said cause allowed the said complainants to intervene in 
this cause for the protection of their respective interests, and that 
on the 6th day of January, 1876, the said intervenors, by leave of 
cvurt first had and obtained, did file their intervening petition in 
suid cause, and from that time became parties co-complainants 

thereto and were considered as such by this court in all sub- 
401 sequent proceedings and orders entered in said cause. 

Your petitioner further represents and charges, upon in- 
formation and belief, that the said Huidekoper and his co-inter- 
venors or some of them procured the said Osgood to file his said bill 
for the foreclosure of said mortgage in said State court, and that as 
a matter of fact during the pendency of said cause in person and by 
counsel controlled the same. 

That the said Huidekoper, with the full knowledge of his co- 
intervenors and in their interest and by their direction, assumed the 
control of such litigation so far as any proceedings were had in the 
‘ause of Stephen Osgood and other complainants. 

That the principal solicitor for the complainants in said cause 
was and still is solicitor for said intervenors in this cause. 

That the said Huidekoper was present in person or by counsel at 
every hearing of said cause by this court and actively participated 
therein after such intervention. 

That on the 15th day of March, 1876, an order was entered in 

this cause referring the same to Henry W. Bishop, master in 
4()2 chancery of this court, to take proofs and report thesame t 
~1—216 


162 JAMES W. ELWELL, TRUSTEE, &¢., VS. 


this court, which said report was filed by the master in said cause 
on the 24th of June following. 

That during the hearing of said cause by the master he was at- 
tended by the solicitor of the intervenors as well as of other parties 
in interest, and all the evidence submitted by the complainant- and 
the intervenors was considered by the master and reported to the 
court. 

That on the llth day of July, A. D. 1876, the solicitor of said in- 
tervening petitioners served upon the counsel of your petitioner 
and other defendants a written notice that on Monday morning, 
the 24th of July, 1876, they would call up for disposition the excep- 
tions to the master’s report in said cause and also ask for a con- 


firmation of said master’s report and the entry of a decree of 


foreclosure and sale, and a similar notice was also served by the 
solicitor for the trustees on the 21st of July, 1876. 
Your petitioner further represents that of the purchase-money 
bid for said property by the said Huidekoper, Shannon, and Den- 
nison but twenty-five per cent. thereof was paid in cash, and 
403 that the balance, by leave of court, was satisfied and dis- 
charged by the surrender to the master of the bonds be- 
longing to said intervenors and purchasers or held by them as 
trustees. 

Your petitioner further represents that in less than thirty days 
from the commencement of the suit of said Stephen Osgood, to 
wit, on the 19th of Mareh, 1875, the holders of a part of the first- 
mortgage bonds represented by the intervenors held a meeting and 
appointed a committee, of which said intervenor, Frederick W. 
Huidekoper, was chairman, and then resolved to enter into active 
participation in the litigation instituted against your petitioner 


with a view of seeking the foreclosure of said mortgage, the organ- 


ization of a new company by said bondholders, and the purchase of 


sald railroad property and franchises under a decree of foreclosure 
and sale, to the end that said bondholders might become absolute 


owners of said property without regard to the rights or interests of 


junior lien-holders and the stockholders of said company. 

A committee called “ first-mortgage bond!:olders’ committee,” com- 

posed of the said intervenors, excc;:t the said Stephen Os- 

404 — good, of which committee the said Frederick W, Huidekoper 
was made chairman, was then appointed. 

‘This committee continued to represent said bondholders until said 
final decree and sale thereunder. 

‘The property was purchased at said sale by three of said inter- 
venors as trustees of the bondholders, and for the purpose of carrying 
outand perfecting the scheme of said bondholders a new corporation 
was organized under the corporate name of the Chicago and Nash- 
ville Railroad Company, and the intervenors Huidekoper, Shannon, 
and Dennison, purchasers and trustees of said bondholders, on the 
28th day of August, 1877, conveyed all the property so purchased, 
situate within the State of Illinois, by quitclaim deed and without 
consideration to said last-named company, and shortly thereafter 
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the stockholders of said company changed the name thereof to the 
Chicago and Eastern Illinois Railroad Company. 

Your petitioner avers that all of the stockholders of said corpora- 
tion were the holders and owners of said first-mortgage bonds, and 
that the board of directors thereof was also composed of said 

first-mortgage bondholders, of which said board the said 
195  Huidekoper was elected president and the said Thomas W. 
Shannon vice-president. 

That under and in pursuance of said plan of reorganization said 
last-named company proceeded to issue stock to said bondholders to 
the amount of $399,154.18, and also executed and delivered to said 
bondholders new bonds to the amount of $2,499,000, and the said 
petitioner avers that all of said bonds and said stock were so issued 
and delivered to the said first-mortgage bondholders without any 
consideration whatever other than their equitable interest in said 
property as the first-mortgage bondholders of the Chicago, Danville 
and Vincennes Railroad Company. 

Your petitioner says that the said intervenors entered into the 
possession of said property on the 17th of April, 1877, and con- 
tinued in possession this reot, recel ving all its Income, tolls, and earn- 
ings, until the reorgatization of said new company, from which time 
said Chicago and Eastern Railroad Company has continued to 
operate said road and receive and control all its earnings and income 
until the present time. 

And your orator says that the net income of said property 

406 during said time has been greatly in excess of the accruing 

and accrued interest upon said first-mortgage bonds of your 
petitioner. 

Your petitioner charges that the officers of said Chicago and Kast- 
ern Illinois Railroad Company, in their annual report to the stock- 
holders thereof, reported a net income for the vear ending August 
o!, L878, of $229,516.08 : for the year IS7Y the sum of $302,396.67 ; 
for the year 1880 the sum of $378,129.17; for the year 1851 the sum 
of $394,575.82; for the year 1882 the sum of $545,508.75, making a 
sum total of about $1,549,926.44 of net income received by the 
holders of the first-mortgage bonds of your petitioner or their as- 
signs since tie first day of September, 1877, from the mortgaged 
property of your petitioner situate in the State of Illinois. 

The net earnings of said property from the 17th of April, 1877, 
until said first day of September were not reported, and the amount 
thereof your petitioner cannot state. 

Your petitioner, as heretofore, admits that all of said first-mort- 
gage bonds, amounting to the principal sum of $2,500,000, were 

issued by said company and are outstanding and are a first 
{07 = =6and valid lien upon all the property of your petitioner situate 

in the State of Illinois; but your petitioner avers that said 
amount should be credited with the amount of net earnings and 
income received by said bondholders from said property during the 
time they have been in possession or control thereof, and your peti- 
tioner avers and charges the fact to be that said Chicago and East- 
ern Illinois Railroad Company bas uot applied any part of such 
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net earnings or income to the payment of either the principal or 
interest of said bonds; but, on the contrary, has diverted such net 
earnings and has applied the same to other purposes, contrary to 
the legal rights and equities of your petitioners. 

Your petitioner further charges that the officers of said Chicago 
and Eastern Illinois Railroad Company report that the stock of said 
company has been increased from $500,000 to the sum of $3,000,000 ; 
ms at it has executed and issued of first-mortgage bonds the sum of 

3,000,000 and of income bonds about the suin of $1,000,000 ; all of 
whieh capital stock and income bonds and $2,499,000 of said first- 
mortgage bonds have been issued to the holders of said first-mort- 

gage bonds of said Chicago, Danville and Vincennes Rail- 
408 road Company without consideration, but in furtherance of 
and in accordance with said plan of reorganization. 

Your petitioner further states and charges that, while said Chicago 
and Eastern Illinois Railroad Company has created and has now 
outstanding a bond and stock indebtedness of seven million dollars 
($7,000,000), it does not own and has not the legal title to any rail- 
road whatever in the State of Illinois, and that in the State of In- 
diana it hi as only a line of railroad extending from Covington to 
Coal Creek, in Fountain county, a distance of about nine miles. 

Your petitioner is informed that said company has some leasehold 
interests in railroads of other companies, but charges that such leases 
have but little value beyond the rentals paid therefor and has buta 
limited amount of rolling stock in its possession or under its control, 
the legal title of which is vested in said Chicago and Eastern Illi- 
nois Railroad Company. Your petitioner therefore charges that all 
the property of said Chicago and Eastern Illinois Railroad Com- 
pany, including its franchises and leasehold interests, is wholly in- 

adequate as security for its bond indebtedness, and the cur- 
409 —i rent interest upon such indebtedness is greatly in excess of 

the net income of said company derived from all the prop- 
erty of which it has a legal title, and that said company is, as a 
matter ot fact, insolvent. 

Your petitioner therefore respectfully prays that this cause be re- 
ferred to a master in chancery of this court to take proof therein, 
and that said master be instructed to take an account of the gross 
earnings and ope rating expenses of the railroad of your petitioner 
situate in the State of Illinois, deseribed in the bill of complaint 
herein as the “main or Illinois Division,” from thé 17th day of 
April, A. D. 1877, and that he report the same to this court, and that he 
also take proof and report what persons or corporations have been 
In possession of said railroad, rolling stock, and appurtenances from 
and after said last-named date, and that he also take proof and re- 
port the amount of interest past due upon the said first-mortgage 
bonds of your petitioner, and by whom said bonds are held, owned, 
or controlled. 

Your petitioner further prays that the receiver heretofore 

410 appointed in said cause be authorized and directed to take 
immediate possession of all the railroad, property, appur- 
tenagces, and franchises of every kind, nature, and character con- 
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veyed to the said complain-ts Fosdick and Fish, as trustees, as se- 
curity for the payment of the said first-mortgage bonds described 
in said bill of complaint, with the usual powers of receiver in such 
cases, with full authority to control and operate the same, and that 
he be required to apply all the net income of such property under 
the orders of this court to the payment of the principal and inter- 
est of said first-mortgage bonds. 
And your petitioner will ever pray, «ce. 
CHICAGO, DANVILLE AND VINCENNES 
RAILROAD COMPANY, 
By LE. WALKER, Solicitor. : 


(Endorsed :) Filed Nov. 22, 1882. W. H. Bradley, el’k. 


41] Answer of the Chicago, Dani vile and Vines nes Railroad Com- 
pany to the Supplemental Bill of William R. Fosdick and James 
D. Fash. 


United States Cireuit Court, Northern District of Illinois. 


WitiiaM R. Fospick and James D. Fisn, Trustees, and Freper- ) 
ick W. Huidekoper, Thomas W. Shannon, and John N. Den- | 
ison, 


CHICAGO, DANVILLE AND VINCENNES RAILROAD Co. ¢f al. 


The separate answer of The Chicago, Danville and Vincennes 
Railroad Company, one of the defendants herein, to the supple- 
inental bill of complaint of William R. Fosdick and James D. 
lish, complainants. 


412 This defendant, now and at all times hereafter reserving 

to itself all and all manner of benefit and advantage of excep- 
tion of every kind that can or may be had or taken to the many 
errors, uncertainties, or imperfectioys in the said supplemental bill 
of complaint coutained, for answer thereto or to so much thereof as 
this defendant is advised it is material or necessary for it to make 
answer thereto, answering, says: 

Said defendant admits that the said complainants, Fosdick and 
Fish, on the 27th day of June, 1882, made the declaration of matur- 
ity of said first-mortgage bonds and served the notice upon this de- 
fendant, as charged in said supplemental bill. 

The defendant, further answering, neither admits nor denies that 
on the 19th day of December, 1874, a coupon falling due April Ist, 
1874, was presented to this defendant and payment thereof demanded, 
as charged in said supplemental bill, but leaves the complainants to 
make proof thereof. 

lor further answer the defendant says that it has no know!l- 

113 = edge or information that on the 5th day of October, 1875, 
a large number of coupons maturing October Ist, 1875, were 
presented at the office of this defendant, in the city of New York, 
and payment thereof demanded, as charged in said supplemental 
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bill, and therefore neither admits nor denies the same, but leaves the 
complainants to strict proof thereof. 

lor further answer to said supplemental bill this defendant re- 
spectfully shows that the original bill herein was filed on the 27th 
day of February, A. D. 1875; that at the time of filing said bill all 
of the property of said defendant situate in the State of Illinois was 
in the possession of receivers appointed under orders entered by the 
circuit court of Will county, in the State of Illinois, in a certatn 
cause there pending in said court for the foreclosure of said first 
mortgage, in which said intervening bondholders were complain- 
ants, and that on the 20th day of May, 1875, this honorable court 
entered an order removing said receivers and decreed that they de- 

liver all the property and assets that had come into their pos- 
114s session as such receivers to one Adna Anderson, who was ap- 

pointed receiver in this cause by proper orders entered therein, 
and that the said last-named receiver entered upon the discharge of 
his said trust on or about the first day of June, A. D. 1875, and that 
from said last-named date said receiver continued in the full and 
undisputed possession and control of all of said property and assets 
until the 17th day of April, 1877. 

Wherefore the said defendant says that it is not chargeable with 
any default in the payment of its interest upon its said first-mort- 
gage bonds after the appointment of the said Anderson as receiver 
and prior to his discharge by this honorable court on the 17th of 
April, A. D. 1877. 

And the said defendant, further answering, respectfully shows 
unto your honor that at the time and before the filing of the origi- 
nul bill herein said Fosdick and Fish, as trustees, fad not been 
requested to declare the principal of said bonds or any part thereof 
due and payable, and said defendant says that the declaration 

made by such trustees and set out in said supplemental bill of 
415 complaint, having been made after the filing of said original 

billand during the pendency of this said cause and after 
this honorable court, upon the motion of the complainants, had 
seized all the property of this defendant and, through its receiver, 
had the control of the same and its income, was unauthorized by 
law and contrary to equity and does not authorize a decree for the 
payment of the principal sum of said bonds. 

And said defendant, further answering, says that by the entry of 
the decree of foreclosure of said mortgage executed by this defend- 
ant upon its railroad and property situate in the State of Indiana, 
as charged in said supplemental bill, all of said mortgage bonds be- 
came merged in said decree of foreclosure and are not a lien upon 
the property of this defendant situate in the State of. I}linois. 

Said defendant, for further answer to said supplemental bill and 
as an amendment to its answer to said original bill, respectfully 
represents unto your honor that the mortgage referred to in said 
supplemental and original bill, bearing date the 24th day of April, 

1872, was not executed by this defendant, as charged in said 
l1i6 supplemental bill. 
Said defendantadmits thatthe presidentand seeretary of said 


WILLIAM R. FOSDICK ET AL.., &¢. 167 


company did attempt, on said 24th day of April, to execute said trust 
deed, but said defendant charges that said officers had no authority 
whatever from this defendant or the stockholders thereof to execute 
said trust deed for the purposes therein stated, and further charges 
that said trust deed, if executed, was without any consideration and 
is wholly void. 

And the said defendant, further answering, shows unto your honors 
that of the railroad of this defendant described as the “ Indiana 
Division ” but about twenty miles thereof was ever constructed, and 
that the cost of the same did not exceed the sum of about two hun- 
dred thousand dollars ($200,000.00). 

And the said defendant says that all of said bonds, if issued, were 
so issued without authority of this defendant and contrary to law, 
and were not and are not valid liens upon any of the property of this 
defendant beyond the actual cost of said Indiana Division of the de- 
fendant’s road. 

And the said defendant, further answering, says that the 
417 = constitution and laws of the State of Illinois prohibits this de- 
fendant and all other railroad compamies frqm executing any 
bond or stock indebtedness beyond the cost of construction and 
equipment of its and their railroads, and except for money, labor, or 
property actually received and applied-for purposes for which such 
corporations are created, and the said defendant says that no part ol 
the proceeds of said bonds was appropriated for the construction of 
said I}linois Division; but,on the contrary, the defendant avers that 
said Illinuis Division was fully completed before said Indiana 
Division bonds were issued, and the cost thereof was fully represented 
by bond and stock indebtedness of said Illinois Division; wherefore 
the defendant’- said Indiana Division bonds are not and never were a’ 
valid lien upon said Illinois Division of said defendant’s road. 

And the defendant denies all and all manner of unlawful combi- 
nation and confederacy wherewith it is charged bv the said bill, 
Without this, that there is any other matter, cause, or thing in the 

said complainant’s supplemental bill of complaint contained 
41S material or necessary for this defendant to make answer unto 

and not hereby well and sufficiently answered, confessed, 
traversed, and avoided or denied is true to the knowledge and belief 
of this defendant. 

All which matters and things this defendant is ready and willing 
to aver, maintain, and prove as this honorable court shall direct, 
and humbly prays to be hence dismissed with his reasonable costs 
and charges in this behalf most wrongfully sustained. 

Kk. WALKER, 
Sol’r for said Def't. 


indorsed: Filed Nov. 28, 1882. W. H. Bradley, cl’k. 
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419 Amendment fy) Sup. Bill, 


In the United States Cireuit Court, Northern District of Illinois. 


WitiraM R. Fospick and James D. Iisu, ) 
Trustees, | 

Us, » : ; 
Tue Cuicaco, Danvitne & VINCENNES | Bill and — 
Railroad Company, James W. Elwell, _— 
l'rederick W. Huidekoper, Thomas W. 
Shannon, and John M. Denison. 


Your orators, William R. Fosdick and James D. Fish, trustees, by 
leave of court amend their supplemental bill herein filed and by 
way of amendment say: 

That on the 5th day of December, 1876, this court entered in this 
cause its certain final decree, finding therein, among other things, 
that all of the principal and interest of said first-mortgage bonds 
had become due and was then payable, and decreeing, among other 
things, that in case of default upon the part of the Chicago, Dan- 
ville & Vincennes Railroad Company in the payment of the amount 

so found due upon said bonds within 20 days from said date 
420 that all of the said mortgaged premises situate in the State 
of L[llinois should be sold by the master of said court at pub- 
lic auction to the highest bidder for cash, and that in pursuance 
thereof said property was so sold by the master on the 7th day of 
February, A. D. 1877, to the defendants, Frederick W. Huidekoper, 
Thomas W. Shannon, and John M. Dennison, who claimed to be ' 
and then were, as your orators believe, trustees representing the 
holders of all of said first-mortgage bonds except about 172 thereof. 

That the master reported said sale to this court on the 17th day of | 
February, 1877, and according to such report said master appeared 
to have pursued the directions contained in said decree, which re- 
port and sale were ordered to be confirmed unless objections were 
made thereto on or before February 23d; and on the same 17th day 
of February the said Huidekoper, Shannon, and Dennison, the pur- 
chasers of said road at said sale, on behalf of the holders of bonds 
secured by said trust deed filed a petition asking for the confirmation 
of said report, purchase, and sale and for other relief, which was set 
for hearing on said February 23d. On said 23rdday of February one 
Slaughter excepted and objected to the contirmation of said sale, 
which exceptions were overruled February 26th, A. D.1877,and the 
sale tosaid Huidekoper, Shannon, and Dennison was by thesame order 

confirmed, which, your orators charge, meant so far as the ex- 
421 ceptionsof Slaughter were concerned,and on the same 26th day | 

of February the petition of said Huidekoper, Shannon, and | 
Dennison filed February 17th was referred to the master to take evi- : 
denceand report thereon. On the 12th day of April, 1877,an order of 
confirmation of the master’s report on the petition of said Huide- 
koper, Shannon, and Dennison was entered, together with directions 


ts, ee 


i — —_— 


WILLIAM R. FOSDICK ET AL., &¢. 169 


for the delivery by the master of a deed of said property, thereby 
barring the equity of redemption upon the surrender of the bonds 
held by said Huidekoper, Shannon, and Dennison, to be taken in 
lieu of money. 

That on the 15th day of April the master reported the s:. render 
to him of the bonds held by Messrs. Huidekoper, Shannon, and 
Dennison, being 2,328 in numbers, and leaving 172 bonds not sur- 
rendered, and the delivery of the deed accordingly, which report 
was confirmed and the deed approved. On the 19th day of No- 
vember the court entered what purported to be a deficiency decree 
In favor of said Huidekoper, Shannon, and Dennison, as trustees, for 
$1,815,573.84. 

Your orators further show that on the 17th day of April, 1877, 
said Huidekoper, Shannon, and Dennison were placed in possession 
of all the property described in said decree, and since that date said 
Huidekope Bs Denn 11SON, and Shannon and their successors have con- 
tinued to operate said property and enjoy all the earnings and in- 
come thereof. 

Your orators further show that from the decree of foreclosure 

422 ~—s the Chicago, Danville & Vincennes Railroad Company prose- 

cuted an appeal to the Supreme Court of the United States, 

and also from the decretal orders of this court of April 12th, April 
16th, and November 18th, 1877. 

That at the October term, 1881, said Supreme Court of the United 
States reversed said final decree of foreclosure and sale, and remanded 
said cause to this court, and in reference to said decretal orders said 
Supreme Court held that the decree of foreclosure and sale having 
been reversed said orders fell of themselves by reason of that re- 
versal, vitiated by an error common to all of them; but as to said 
deficiency decree said Supreme Court reversed the same, the action 
in relation to said decretal orders and deficiency decree being taken 
at the October term, 1882. 

Your orators further show unto your honor that on the 27th of 
June, 1882, as they have hereinbefore in their supplemental bill al- 
leged, they did, upon the notice and demand of said Huidekoper, 
Shannon, and Dennison, claiming to represent a majority of the 
holders of bonds under said trust deed, declare the principal of all 
of said bonds immediately due and payable, and thereupon filed their 
said supplemental bill praying a decree of foreclosure of said prop- 
erty and a sale of all of said property described in said trust deed. 

That at the sale by the master under the reversed decree 

423 said Huidekoper, Shannon, and Dennison, acting on behalf 

of the holders of 2,528 of the bonds secured by said trust 

deed, purchased said property and thereupon afterwards organized 

a new corporation called the Chicago & Nashville Railroad Com- 

pany, Which company subsequently changed its name to the Chi- 

cago & Eastern Illinois Railroad Company, and to said corporation 

said Huidekoper, Shannon, and Dennison conveyed said property 
by quitclaim on the 28th day of August, 1877. 

That the stockholders of said corporation, as your orators are in- 
iurmed and believe, were the holders and owners of said bonds se- 
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cured under said trust deed, and the board of directors thereof was 
composed of said bondholders, said Huidekoper being president and 
the said Shannon vice-president. 

Your orators further show that said Huidekoper, Shannon, and 
Dennison were in effect by intervention parties to said cause at the 
time of making said decree, and that they and their successors and 
grantees took said property with notice and knowledge of the defects 
in said decree and subject to being divested of the title thereto by 
the reversal of said decree, and that so far as the bonds secured by 
the trust deed which your orators are seeking to foreclose in this 
case are concerned, the alleged transfer of said property by defend- 

ants Huidekoper, Shannon, and Dennison to the Chicago «& 
424 Nashville Railroad Company or the Chicago & Eastern Illi- 

nois Railroad Company was made subject to their rights of 
foreclosure and the collection in full of the said bonds. 

That as matter of fact said property has never been paid for as 
to three-quarters of the alleged purchase price thereof except by the 
surrender of bonds which, as has been decided by the Supreme 
Court of the United States, had never matured, and that the title 
was taken in trust for the use and benefit of all the bondholders and 
is so held by said Chicago & Eastern Illinois Railroad Company. 

Your orators therefore pray as in and by their supplemental bill 
they have already prayed. 

And that in the meantime a receiver be appointed to take charge 
of said property, and that an account of the gross earnings and 
operating expenses of said railroad property from the 17th day of 
April, 1877, be taken by the master and reported to this court. 

And your orators pray that the said Huidekoper, Shannon, and 
Denuison and all other intervenors herein be ruled to answer the 
supplemental bill and this amendment, and that the Chicago & 
Eastern Illinois Railroad Company be aiso made a party to said 
supplemental bill as hereby amended, with process, ce. 

And that said Huidekoper, Shannon, Dennison, and all 
425 other intervenors herein and the Chicago & Eastern Illinois 
Railroad Company answer the premises, but not upon oath, 


their oaths to their answers being severally waived in pursuance of 


the practice of this court and the statutes of this State. 
And as in duty bound your orators will ever pray, ete. 
JAMES D. FISH, 
WM. R. FOSDICK, 
Trustees, 
By M. W. FULLER, 
Their Sol’r. 
M. W. FULLER, Of Cownsel. 


(Endorsed :) Filed Dec. 6, 1882. Wm. H. Bradley, clerk. 


WILLIAM R. FOSDICK ET AL., &¢. 171 


426 Answer. 


In the Cireuit Court of the United States, Northern District of 
Illinois. To the October Term, A. D. 1882. 


WittiaAM R. Fospick and Jamxs D. F1su, Trustees, 


vs 

_ “  -. -In Chancery. 

CHe CHicaGo, DANVILLE & VINCENNES RAILROAD { 
Company and Others. J 


The Chicago and Eastern Illinois Railroad Company, for answer 
to the supplemental bill of complaint filed herein by the said trus- 
tees, William R. Fosdick and James D. Fish. saving and reserving 
to itself all exceptions to the many errors, uncertainties, and imper- 
fections in said supplemental bill of complaint contained, for answer 
thereto, or unto so much thereof as this respondent is advised by 
counsel it is necessary to make answer unto, says: 

That this respondent is a corporation organized and existing 
under the laws of the States of Illinois and Indiana and was formed 
and created in the manner following, that.is to say: 

On February 12,1877, the Chicago and Nashville Railroad Com- 

pany was organized under the laws of the State of Illinois, 
427 and thereafter, on August 29, 1877, a consolidation was duly 

and legally consummated between the said Chicago and 
Nashville Railroad Company and the State Line and Covington 
Railroad Company, which last-mentioned corporation was duly 
organized under the laws of the State of Indiana on August 9, 
1877, and by virtue of said last-named consolidation a corporation 
was thereby created called the Chicago and Eastern []linois Rail- 
road Company, which said corporation was afterwards, to wit, on 
Merch 8, 1881, consolidated with the Danville and Grape Creek Rail- 
road Company, a corporation of the State of Illinois; and by vir- 
tue of said last-named consolidation this respondent has ever been 
since such date a validly created and existing corporation, having 
the rights, capacities, and franchises with which each of the said 
originally constituted companies were by law rightfully endowed 
under their respective articles of incorporation. 

And this respondent, further answering, says that on the 16th 
day of April, 1877, Henry W. Bishop, master in chancery of this 
court, in pursuance of the previous decrees and sales ordered by 
this court, executed and delivered a conveyance to Frederic W. 
Huidekoper, Thomas W. Shannon, and Jonn M. Denison, convey- 
ing and transferring to them all and singular the Illinois Division 
of the Chicago, Danville and Vincennes Railroad Company, to- 
gether with its appurtenances, equipments, leasehold ri ehts, and 

franchises, as more particularly deseribed in a certai u ‘ ree 
428 of foreclosure rendered in this cause on December 5, 1876, 
in which decree and in the conveyance by said wane there- 
under it was expressly recited that all and singular the interest, 
title, claim, and equity of said Chicago, Danville and Vincennes 
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Railroad Company in and to said property was transferred to and 
vested in the said purchasers and their assigns forever. 

And thereafter this respondent shows that on August 28, 1877, 
the said Huidekoper, Shannon, and Denison, for a valuable consid- 
eration, conveved by their deed, signed, sealed, and delivered unto 
the said Chicago and Nashville Railroad Company all and singular 
the said Illinois Division railroad, its appurtenances, equipments, 
and franchises,so as aforesaid deeded to them by said Henry W. 
Bishop, master in chancery, and on tlhe day and date last aforesaid 
the said Chicago and Nashville Railroad Company entered into the 
quiet and peaceable possession of all and singular the said railroad 
property, and its successors have ever since the date last aforesaid 
been in the quiet enjoyment thereof, claiming paramount title 
thereto, and receiving and disbursing as it and they deem best all 
and singular its income and revenue. 

This respondent, further answering, says that on August 29, 1877, 
a consolidation was duly and legally consummated between the said 
Chicago and Nashville Railroad Company and the State Line and 
Covington Railroad Company of Indiana, which said last con- 

solidated company was, as aforesaid, known as the Chicago 
429 and Eastern Illinois Railroad Company, and which said last- 

named corporation, on March Sth, 1881, became itself con- 
solidated with the Danville and Grape Creek Company as aforesaid, 
by foree of which last-named consolidation this respondent was duly 
created and became by force of the various conveyances and consoli- 
dations the owner in fee simple absolute of all and singular the said 
railroad property, equipments, franchises, and income so as aforesaid 
conveyed by the said Henry W. Bishop, master, under the decree of 
this court in this cause. 

This respondent, further answering, says that the said consoli- 
dated property so as aforesaid owned and operated by it consists of 
a line of railroad extending from Dalton, Illinois, to Danville, in the 
same State, and thence southwestwardly about twenty-four miles, 
together with a branch extending from Covington to Snoddy’s Mills, 
in Indiana, and there is now outstanding in the hands of large 
numbers of persons first-mortgage bonds, secured by trust deed, re- 
citing that it constitutes a first and paramount lien upon all the 
said railroad property, bonds to the amount of $3,000,000, and also 
another issue of income bonds, amounting to $1,000,000, secured by 
a trust deed, reciting that it constitutes a second lien upon all said 
property, and there is also outstanding, for value, in the hands of 
large numbers of persons, $3,000,000 of the capital stock of this re- 

spondent issued upon the basis of its free and unineumbered 
450 ownership of all said property, subject only to the liens afore- 
said. 

This respondent shows to the court that it was not a party 
to the original proceedings in this cause, and therefore it neither 
admits nor denies any of the allegations with regard to the original 
pleadings or proceedings herein, except as is more particularly 
hereinafter stated, but leaves the complainants to make such proofs 
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of all and singular the allegations contained in their original and 
supplemental bills as to them may seem best. 

Your respondent, further answering, says that at the master’s sale 
which took place on the 7th of February, 1877, in pursuance of the 
decree of this court, all and singular the said railroad property was 
struck offto the said Huidekoper, Shannon, and Denison as the high- 
est and best bidders therefor; and this respondent avers that the said 
sale was in every respect open, regular, and fair; that the attend- 
ance thereat was large, and strong competition existed in the bid- 
ding, and that such property brought a full and fair value, and, on 
the said sale being by the master referred to the court, the said Chi- 
cago, Danville and Vincennes Railroad Company and the said trus- 
tees, Fosdick and Fish, stood by and made no objections to said 
sale nor filed any exceptions to tle master’s report thereof, and that 
In consequence of said acts the court entered, on February 26, 1877, 
a final decree affirming the said sale in all respects, whereby the 

said trustees, complainants, and the said Chicago, Danville 
431 and Vincennes Railroad Company became entitled to compel 

the said purchasers to comply with all and singular the pro- 
visions of the deeree and their bidding aforesaid, and the sum of 
$362,000, in gold coin, was paid in by saul purchasers and with the 
full knowledge and consent of said trustees and said railroad com- 
pany, and was distributed by /y force of divers decretal orders of 
this court among the different creditors of said mortgagor corpora- 
tion, all of whum are now absent from the jurisdiction and seat- 
tered. 

This respondent further shows to the court that the said Huide- 
koper, Shannon, and Denison were ict complainants in the bill of 
foreclosure filed in this cause, nor In any way the controllers of the 
litigation thereby instituted, or responsible in any degree for the 
errors or irregularities, if any, therein committed, but were to all 
lutents and purposes strangers to the cause; that they were required 
at the bidding which oceurred at the master’s sale to become re- 
sponsible for the payment wholly in cash of any sum bid by them, 
and that in truth and fact they did, precisely as any stranger, pay 
in good faith to the master on said purchase by them the said sum 
of S362,500 in gold, no part of which has ever been repaid or ten- 
dered to said purchasers; wherefore this respondent will to the court 
insist that by force of the said final decree of confirmation of February 

25,1877, which is still in full foree, unappealed from and unre- 
132 ~—sr versed, the said trustees are estopped and preciuded from in 

any manner whatever disputing the validity of the title ac- 
quired thereunder, and that the sald Huidekoper, Shannon, and 
Denison, not being complainants in the said litigation and being 
conipelled to pay money On) their sald bidding, are entitled Lo the 
protection allowed by the law to innocent third persons to purchase 
ut judicial sales and pay mone for the titles acquire d thereat. 

This respondent, further answering, says that the said Huidekoper, 
Shannon, and Denison, at said sale and in the procurement of the 
title from the master, acted as the trustees fora large number of the 
holders of bonds secured by mortgage upon the [linois Division of 
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said mortgagor corporation, and also acted as the purchasing trustees 
fur more than two hundred persons, who had no interest whatever 
in said Illinois Division securities, but were in every respect strangers 
to this litigation, who for the first time invested their money in the 
title to said property, which stood in the name of Huidekoper, 
Shannon, and Denison. 

This respondent, further answering, says that the trustees, com- 
plainants herein, and the said Chicago, Danville and Vincennes 
Railroad Company were well aware of the conveyance made by said 
Huidekoper, Shannon, and Denison and the various consolidations 
aud issue of first-mortgage and income bonds and issue of three 
millions of stock, as hereinbefore more at large described, and the 

said trustees and railroad company well knew that such 

133. bonds and stock had been issued exclusively upcn the basis 
of the integrity of the title acquired by said Huidekoper, 
Shannon, and Denison at such judicial sale and transferred to and 
subsequently vested in this respondent, and the said trustees and 
said Chicago, Danville and Vincennes Railroad Cotupany have 
known for the past five years that the said stock and bonds were 
being constantly and largely dealt in at the stock exchanges in Bos- 
ton and New York; that transactions of many millions of dollars 
have taken place in such securities since the judicial sale aforesaid 
and prior to Mareh 6, 1882, when such reversal was obtained, and 
that all of such negotiations of stocks and bonds were being entered 
into by innocent third persons, who invested their money, relying 
upon the entire validity of the judicial sale aforesaid, and this re- 
spondent will to the court insist that, the title of this respondent to 
said railroad property and its income having been acquired in the 
manner before described, it holds the title thereto in fee sitnple ab- 
solute, encumbered only as aforesaid, and that it is in equity a 
trustee, holding all such property for its mortgage creditors and 
shareholders who are scattered in different States and countries and 
comprise several hundred persons and corporations in number, a 
large majority of whom were never the holders of any bonds what- 
ever of the Chicago, Danville and Vincennes Railroad Company, 
but have become, since the judicial sale aforesaid and before 

454 the reversal by the Supreme Court of the United States, the 
purchasers of this respondent’s bonds and stocks in good 

faith and for value, and that the said trustees and the said Chicago, 
Danville and Vincennes Railroad Company are by réason of such 
inatters estopped and precluded from claiming any right, title, or 
interest to or lien upon the said described [llinois Division of rail- 
road and its equipments, appurtenances, and franchises, this respond- 
ent insisting, by reason of all and singular the matters aforesaid, 
that it is entitled in every respect to be treated, so far as the prop- 
erty embraced in the said original master’s deed is concerned, as a 
bona fide purchaser for full value without notice, and in no respect 
that it can be barred or its title in any way impaired by the subse- 
quent reversal of the original foreclosure decree of December 5, 1876. 
And so, having fully answered, the said Chicago and Eastern Illi- 
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nois Railroad Company prays that the said bill may be dismissed 
as against it and for its costs in this behalf most unjustly sustained. 
THE CHICAGO AND EASTERN ILLINOIS 
RAILROAD COMPANY, Respondents. 


LAWRENCE, CAMPBELL ann LAWRENCE, 
HENRY CRAWFORD, Solicitors. 


(Endorsed:) Filed Dec. 6, 1882. Wm. H. Bradley, clerk. 


435 Cross- Bill of the Ch cago and Eastern Illinois Railroad ¢ ompany 
and Affidavits of A. S. Dunham and Frederick W. Iuidekoper. 


In the Circuit Court of the United States, Northern District of 
Illinois. 


Wittiam R. Fospick and James D. Fisu, Trustees, : 
Us. - Cy ) ee 
THe Cutcaco, DANVILLE AND VINCENNES RAILROAD | a ROSEY 
CoMPANY and Others 


The cross-bill of the Chicago and Eustern Illinois Railroad Com- 
pany. 


To the honorable judges of said court,in chancery sitting : 
136 Your orator, The Chicago and Eastern Illinois Railroad 
Company, humbly complaining, showeth unto the court that 


-* 


the original bill of foreclosure in this cause was filed by the com- 
plainant on February 27, 1875, and such proceedings were had 
thereunder that on December 5, 1876, this court entered a final de- 
cree of foreclosure directing the sale of the certain line of railroad 
property and franchises in such decree more particularly described, 
and in pursuance of such decree the said railroad property was sold 
by the master In chancery of this court on February 7, 1877, to 
Frederick W. Huidekoper, Thomas W.Shannon, and John M. Den- 
nison, which sale was on February 26, 1877, in all things ratified 
and confirmed, and thereupon said master in chancery of this court, 
on April 16, 1577, executed and delivered a conveyance to said pur- 
chasers transferring to them the legal title to the property so pur- 
chased by them as aforesaid, and thereupon the receiver of this 
court delivered possession of all property to said purchasers. 
Your orator further shows that long after the rendition of said 
decree of foreclosure and the sale and conveyance of said property 
aun appeal was prosecuted from said decree of December 5, 
437 1876, by the mortgagor corporation, the Chicago, Danville 
and Vincennes Railroad Company, and thereafter, to wit, on 
March 6, 1882, a decree was rendered by the Supreme Court of the 
United States reversing the said decree of foreclosure and remanded 
said cause for further proceedings, and thereafter the complainants 
herein filed herein their certain bill of supplement making your 
orator a party defendant thereto and alleging that since the said 


176 JAMES W. ELWELL, TRUSTEE, &C., VS. 


purchase of said property under the decree of this court by the said 
Huidekoper, Shannon, and Denison the title to said property and 
the possession and enjovment thereof had become vested in your 
orator, and in such supplemental bill praying for the resale of the 
said property so in the ownership and possession of your orator; to 
which said supplemental bill your orator has entered its full ap- 
pearance, and has also filed its answer thereto; all which pleadings 
and proceedings will more fully and at large appear by reference to 
the records and files of this court. 

Thereupon your orator avers— 

1. That the original bill filed in this cause on February 27, 1879, 


wherein a decree was prayed for the entire principal and interest of 


said $2,500,000 Illinois Division first-mortgage bonds, was so filed 
at the special instance and procurement of said Chicago, Dan- 
435 _—-ville and Vincennes Railroad Company, which said corpora- 
tion thereupon entered a voluntary appearance thereto and 
moved for and procured the appointimeut of Adna Anderson as re- 
celver. 

2. The said litigation so instituted was conducted exclusively by 
said trustees, Fosdick and Fish, and neither the said Huidekoper, 
Shannon,and Denison or any other bondholder was ever made a co- 
complainant or had any authority whatever over the prosecution of 
said foreclosure bill to the final decree of December 5, 1876. 

do. On February 7, 1877, while the said decree was in full force 
and not stayed in any way by supersedeas, the said I]linois Division 
railroad, as described in said decree, was struck off by the master to 
said Huidekoper, Shannon, and Denison, who bid therefor the sum 
of $1,450,000, in gold coin. Said sale was in — respect open, regular, 
and attended with much competition, and said property broughta full 
and fair price. 

The said bidders paid the master the sum of $362,500, in gold, 
for the one-quarter of the bid, as required by the decree. 

4. The said sale was reported to the court by the master on Feb- 

ruary 10,1877, and on February 26, 1877, the court entered 
439 of record a final decree of confirmation ratifying and con- 

firming such sale in all respects; and your orator shows that 
the said Chicago, Danville and Vincennes Railroad Company did 
not, nor did James W. Elwell, ever file any exceptions to said mas- 
ter’s report of sale, nor did either of them ever make any objection 
to the entry of said decree of confirmation, nor did either of them 
ever pray, prosecute, or perfect any appeal from said order and de- 
cree of February 26, 1877, confirming the said sale of said mort- 
gaged property, nor has such decree of confirmation ever been re- 
versed, vacated, or set aside, but the same has been ever since its 
entry and still is in full foree and effect. 

5. On January 29, 1879, the said Chicago, Danville and Vincennes 
Railroad Company perfected an appeal from the said decree of fore- 
closure of December 5, 1876, by serving a citation upon the said 
Fosdick and Fish and by filing a bond running to them as the sole 
appellees; and your orator avers that neither the said Huidekoper, 
Shannon, and Denison, the original purchasers, nor your orator, who 
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had long prior to said appeal, as said appellant corporation well 
knew, become the purchaser of and was in the open and notori- 
440 ous possession and enjoyment of all the said railroad prop- 
erty, claiming a perfect and indefeasible title by virtue of the 
said judicial sale, were in any way made parties to such appeal, but 
the sane was prosecuted by the said Chicago, Danville and Vin- 
cennes Railroad Company in the absence of your orator and the said 
original purchasers, and the said judgment of reversal of March 6, 
1882, procured in a proceeding towhich they were not parties in any 
way and by which they are not in any way barred or precluded. 

6. Nearly the whole of the said sum of $562,500 gold which was 
paid in cash by said original purchasers at the masters’s sale was, by 
virtue of divers decrees of this court, paid out to the different cred- 
itors of the said Chicago, Danville and Vincennes Railroad Com- 
pany. 

And the said corporation received and so appropriated the full 
benefit of such sale proceeds in the liquidation of its debts. and it 
has not nor has any one in its behalf ever paid back said sum or any 
part thereof. ' 

7. The said Chicago, Danville and Vincennes Railroad Company, 
besides the said $2,500,000 Illinois Division mortgage bonds, had 
executed and owed $1,500,000 of bonds secured by mortgage on the 

Indiana Division of its said road, which said line of railway 
441 from Dalton to Danville and from Bismarck Junction to 
Snoddy’s Mill, in Fountain county, Indiana, had always been 
equipped and operated as a unite both by said corporation and the 
receiver of this court, and when the said Illinois Division railroad 
was sold under the decree of December 5, 1876, to said Huidekoper, 
Shannon, and Dennison they became the purchasers in behalf of all 
the holders of Indiana Division bonds who had joined in the pur- 
chasing agreement, and all such holders of Indiana Division bonds 
contributed their agreed pro rata share of said $362,500 gold, which 
was paid in cash to the master, and a large majority of said holders 
of Indiana Division bonds were not the holders or in any way in- 
terested in any of the Illinois Division bonds, but were altogether 
strangers to the record and proceedings herein, who, in good faith 
and fer cash consideration paid, became to the extent of their sev- 
eral interests the purchasers of said property at such judicial sale. 
‘Two hundred and fifteen (215) persons were such holders of Indiana 
Division bonds, and as such became the beneficial purchasers at the 
sale to the extent of their interests, and contributed their cash, none 
of whom were in any way the holders of any of the Illinois 
442 Division bonds. 
8. On February 12, 1877, the Chicago and Nashville 
Railroad Company was organized in the interest of the said pur-. 
chasers as representing the Indiana and []linois Division bondhold- 
ers, and thereafter, in August 28, 1877, the said Huidekoper, Shan- 
non, and Denison executed a conveyance of said Illinois Division 
railroad so bought by them at judicial sale for a valuable consid- 
eration and in trust to effect an immediate consolidation with the 
State Line and Covington Railroad Company, a corporation organ- 
25—216 
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ized under the laws of Indiana on August 9, 1877, and which had 
received the title to the Indiana Division of railroad, which had also 
been purchased for the benefit of both the Indiana and Illinois 
Division bondholders by and conveyed to said Huidekoper, Shan- 
non, and Denison. . 

In execution of such trust and on August 29, 1877, a consolidation 
was perfected between the said Chicago and Nashville Railroad Com- 
pany and the State Line and Covington Railroad Company, the name 
of the corporation thus formed being the Chicago and Eastern IIli- 
nis Railroad Company, which said corporation, on September 1,1877, 

proceeded to issue, negotiate, and put into general circu- 
443 lation for value $5,000,000 of six per cent. bonds, called first- 

mortgage bonds, and secured by trust deed conveying all the 
property so belonging to such corporation, and being the same line 
of railroad in Illinois and Indianaso as aforesaid purchased at such 
judicial sale by Huidekoper, Shannon, and Denison, and also on 
December i, 1877, did proceed to negotiate and put into general 
circulation for value an issue of $1,000,000 bonds, commonly ca.led 
income bonds; also secured by a second mortgage on said property, 
appurtenances, and income. 

And ever since the said August 29,1877, the said line of railroad, 
both in Illinois and Indiana, which were so as aforesaid mortgaged 
as a unite, has been managed, equipped, and operated as a unite, 
with but one capital stock seal and one set of accounts and officers. 

On March 8, 1881, the said first-named Chicago and Eastern IIli- 
nois Railroad Company consolidated with the Danville and Grape 
Creek Railroad Company, and your orator is the consolidated cor- 
poration thereby created, having a capital stock of $3,000,000, all 

issued and outstanding, and having, in addition to the bonded 
444 debt of $4,000,000, as above stated, a further debt of $750,000 

of bonds secured by mortgage on its Grape Creek Division 
southwardly from Danville. } 

Your orator, as the successor company, also has a contract lease 
for 999 years made in 1879 with the Chicago and Western Indiana 
Railroad Company for the uses of the railroad and terminal facili- 
ties of the latter in Chicago at an annual rental of $54,000, and it 
also holds a perpetual lease of the Evansville, Terre Haute and 
Chicago Railroad Company from Danville, Illinois, to Terre Haute, 
Indiana, with a branch to Brazil, together with its equipment and 
property at an annual rental of $87,500, and has also acquired as a 
branch the Strawn and Indiana State Line Railroad Company at a 
cost of about S90.000, and has also. by the issue of equipment ob- 
ligation to the amount of $900,000, acquired a large amount of ad- 
ditional engines and cars which have been used indiscriminately 
over all portions of said property belonging to and leased by your 
orator, all which extensions, leases, and equipments have become 
so incorporated into the property of your orator as to constitute a 
unite practically incapable of equitable severance, and it and its in- 

come has been so held and managed. 
445 9. Your orator shows that the appeal of the Chicago, Dan- 
ville and Vincennes Railroad Company from the foreclosure 
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decree was not prayed until October 30, 1878, and not perfected 
until January 29, 1879, and that the said Huidekoper, Shannon, 
und Denison and your orator were neither of them parties thereto, 
and the decree of reversal by the Supreme Court of the United States 
was rendered March 6, 1882, and long before such appeal was taken 
or reversal obtained, and while the said decree of December 5, iS76, 
and the decree of confirmation of Feb-uary 26, 1877, were both in 
full foree and effect and not in any way stayed by supersedeas that 
the title to all of said property so sold at said judicial sale became 
vested in trood faith and tor value in your orator and its predecessor 
corporations, and such title constitutes the sole basis for the trust 
deeds for $4,000,000, as represented by the negotiable obligations of 
your orator. 

10. Your orator further shows that during the five years inter- 
vening between the purchase by said Huidekoper, Shannon, and 
Denison and the reversal on March 6, 1882, the stocks and bonds so 

issued by your orator on the faith of its absolute and _ perfect 
446 — title to the said property so acquired as aforesaid under a 

confirmed judicial sale have been largely and notoriously 
dealt in upon the stock exchanges of Boston and New York, and 
during said period a large majority of such stock and bonds have 
from time LO time changed ownership, SO that Upon the said March 
6, 1882, when said reversal decree was pronounced, nearly all of the 
said $4,000,000 bonds and a large majority of the stock of your 
orator had been in good faith and for value, and relying upon the 
title obtained under such judicial sale as aforesaid purchased and 
were owned by persons who were entire strangers to the original 
litigation and were never the owners of any bonds of the Chicago, 
Danville and Vincennes Railroad Company, and said Denison had 
more than three years before such reversal disposed of all interest 
either in bonds or stocks of your orator, and both said Huidekoper 
and Shannon had long before such reversal also disposed of all ex- 
cept a small amount of their bonds and stock to a large 
number of innocent third persons who had paid full value 
therefor, and in many cases large amounts of the stock and 
bonds of your orator have changed ownership many times, 

and mauy of the original beneficiaries of the purchase 
447 are now dead or seattered and absent from the jurisdiction, 

and the account between said original purchasers and their 
beneficiaries had many years before such reversal, and while said 
original decree and decree of confirmation were in full force, been 
fully adjusted and closed between said Huidekoper, Shannon, and 
Denison and the bondholders of both classes for whom they pur- 
chased, and the said property so by them bought at such confirmed 


judicial sale had been with the full knowledge of said Chicago, Dan- 


ville and Vincennes Railroad Company made the basis for the issue 
and negotiation of the stock and bonds of your orator. 

11. Notwithstanding the premises the said Chicago, Danville and 
Vincennes Railroad Company and the said Fosdick and Fish and 
the said Elwell do give out and pretend that solely in consequence 
of the said decree of the Supreme Court of the United States of 
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March 6, 1882, where by the said decree of foreclosure of December 
5, 1876, rendered by this court was reversed and vacated, your ora- 
tor’s title to said line of railroad from Dalton to Danville and the 
branch from Bismarck Junction to the Indiana State line, 
448 together with all the equipment, leasehold rights, property, 
and franchises which were ordered to be sold by said decree of 
December 5,1876,has become wholly extinet, and that the $4,000,000 
of first-mortgage and income bonds so issued as aforesaid by your 
orator and its predecessor corporation and now outstanding in the 
hands of innocent holders have no lien, claim, or title to the said 
line of railroad so purchased by the said Huidekoper, Shannon, and 
Denison, and subsequently conveyed to and mortgaged by vour 
orator, and also that the share capital of $3,000,000 of your orator, 
which is all outstanding, and a large majority of it held by innocent 
third persons who have purchased it for value at different times in 
the five years prior to such reversal, has no claim upon or ownership 
in the said property, but the said parties do each and every of them 
claim that the said Chicago, Danville and Vincennes Rail- 
road Company is the present absolute owner of all such line 
of railroad, equipment, property, and franchises, subject only 
to the liens of the trust deeds executed by it to the’ said 
Fosdick and Fish and the subsequent deed to said Elwell, 
and they do further give out and pretend that your orator 
449 is bound by law to account to said Chicago, Danville and 
Vincennes Railroad Company or bar its use for all the rev- 
enues of said railroad property since the possession of it was deliv- 
ered by the receiver of this court to the original purchasers on April 
16,1877, and they do further give out and pretend that they or some 
of them will institute some proceeding to disturb the title and pos- 
session of your orator of said property or to eject it therefrom or to 
require it to render an account of the income and disbursements re- 
ceived and made in connection with the said division of railroad so 
sold and conveyed by this court as aforesaid, all which matters are 
contrary to equity and good conscience and tend to greatly cloud 
the title and depreciate the market value of the property so as afore- 
said belonging to your orator and to greatly depreciate the market 
value of the stocks and bonds issued by your orator, based upon the 
title acquired under the judicial sale as aforesaid, and which stocks 
and bonds are now held and owned by many hundreds of persons 
who during the five years intervening between the said sale and con- 
veyance by the master and the subsequent reversal decree of 
450 March 6, 1852, have acquired their interest in such property 
in good faith and for value. | 
Whereas your orator avers that by force of said judicial sale and 
decree of confirmation and the payment of the cash upon such bid 
and the distribution thereof and the conveyance of the said railroad 
property, appurtenances, and franchises by the master of this court 
to said original purchasers and the several conveyances and trust 
deeds thereafter executed as hereinbefore at large set forth, your 
orator is the lawful owner in fee simple absolute of all and singular 
the said property, and holds the same altogether free and clear of 
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all and every claim, right, lien, or title of either said Chicago, Dan- 
ville and Vincennes Railroad Company or said Fosdick and Fish or 
said Elwell, and that your -orator is now and its predecessor corpo- 
rations have been at all times since the master’s conveyance on April 
12, 1877, fully entitled to receive, enjoy, disburse, and appropriate 
all the income of said property without being in any way called 
upon to render any account or pay over any portion thereof to said 
Chicago, Danville and Vincennes Railroad Company or said above- 
named trustees. 
And your orator further claims that it fully appears in and 
451 by the record and proceedings in this cause that the said 
decree of confirmation of February 26, 1877, has never been 
In any way appealed from, vacated, or reversed, and that by force 
thereof and the due execution of the same by the original purchasers 
and the subsequent titles and issues of stocks and bonds based 
thereon and the negotiation thereof prior to any reversal of the said 
original decree to divers third persons in good faith and for value, 
that the said Chicago, Danville and Vincennes Raiiroad Company 
and the said Fosdick, Fish, and Elwell are estopped from claiming 
that your orator and the present holders of its shares and bonds are 
in any way affected by the reversal of the-foreclosure decree, or that 
its or their title to the property so as aforesaid sold and conveyed 
by this court or the income thereof Js in any way Impaired, dis- 
turbed, or destroyed, or that the possession thereof can in any way 
be taken from your orator. 
lorasmnch, therefore, as your orator is altogether remediless at 
and by the rules of the common law and ean only have relief in 
equity, your orator prays that due process shall issue against the 
said Chicago, Danville and Vincennes Railroad Company, 
452 William R. Fosdick, James D. Fish, and James W. Elwell, 
commanding them to appear and answer hereto (but without 
oath, all answers under oath being waived under the rule), and that 
upon the hearing the title and claim of your orator and its share- 
holders and mortgage creditors in and to said line of railroad as 
above described, and to its equipment, income, and franchises, be 
in all respects quieted as against the claims, title, or liens of said 
Chicago, Danville and Vincennes Railroad Company or said Fos- 
dick, Fish, and Elwell, or any or either of them, and that it be 
decreed by this court that by virtue of the judicial sale made under 
the order of this court as aforesaid and the conveyances subsequent 
thereto your orator hath acquired a good title in fee simple absolute 
as against the defendants hereto or either of them, and that such 
title is in no way affected, impaired, or destroyed by the decree of 
reversal of said original foreclosure decree, and that the said defend- 
ants hereto and every of them, and each and every of their agents, 
attorneys, and employés, be forever enjoined and restrained from 
instituting or causing to be instituted in any court any proceedings 
whatever to eject your orator from the possession and enjoyment of 
said railroad property and its income or any portion thereof, 
153 or from instituting any proceeding at law or In equity to set 
uside or affect the title, possession, or enjoyment of your ora- 
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tor thereto, or for the purpose of compelling it in any manner to 
account to said defendants hereto or any of them for the past or 
present income of said railroad property. 

And, pending the litigation, your orator prays that the court 
will award a temporary injunction to restrain the defendants and 
every of them as aforesaid until the final decree can be enrolled in 
pursuance of the prayer of this cross-bill. | 

And your orator prays for all such other and further relief as 
may be necessary to fully protect the rights and title of your orator 
and as the court may be competent to award in the premises. 

THE CHICAGO AND EASTERN ILLINOIS 
RAILROAD COMPANY, 
Cross- Complainant. 

LAWRENCE, CAMPBELL & LAWRENCE, 

HENRY CRAWFORD, Solicitors. 


Cireuit Court of the United States, Northern District of [)linois. 


L'. S. or AMERICA, a. 
Northern District of Illinois, ) oe 
154 A. S. Dunham on oath says that he is now and has been 


since August 29, 1877, the secretary of the Chicago and 
Eastern Illinois Railroad Company, and, as such officer, he is en- 
tirely familiar with the matters set forth in the above andfore going 
cross-bill. 
Affiant further says he has read the above cross-bill of the Chicago 
and Eastern Illinois Railroad Company and knows the contents 
thereof,and the matters therein set forth are true. 


A. 8. DUNHAM. 
Subseribed and sworn to before me this 5th day of December, 


! SS. 


H. W. BISHOP, U. S. Com. 


Circuit Court of the United States, Northern District of Illinois. 


WittiAM R. Fosprck and James D. Fisu, ) 
US, wa 
re a ; Chancery. 
THe Cyurcaco, DANVILLE AND VINCENNEs RalI_- ! —, 
ROAD COMPANY. | 


UNrrep STATES OF AMERICA, 
Northern District of [ilinois, { 
'rederick W. Huidekoper on oath says he was one of the orig- 
inal purchasers at the master’s sale occurring on eb-uary 4, 1877, 
and that since the organization of the Chicago and Eastern 

155 Hlinois Railroad Company affiant has been of the directors 
thereof, and has, by reason of such matters, as full and pre- 

cise knowledge of the transactions set forth in the cross-bill of the 
said corporation as any other officer or person. Affiant has read 
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the said cross-bill and knows the contents thereof, and affiant states 
that the averments thereof are true. 

Affiant further say-, he has read the petition of the Chicago, Dan- 
ville and Vincennes Railroad Company asking for a reference and 
that a receiver shall take possession of the railroad property therein 
described, and in response to certain statements In said petition con- 
tained affiant says that it is altogether untrue that this affiant or 
said Dennison or Shannon or any co-intervenor procured the filing 
of the Osgood bill in the State court or even knew of the institution 
thereof until some time after the receiver had taken possession, and 
had no connection with or control over it until it was removed to 
this court. 

When application was made to consolidate the said Osgood suit 
with the one brought by the trustees such motion was _ sue- 

cessfully resisted by said Chicago, Danville and Vincennes 
456 Railroad Company, and it is wholly untrue that affiant and 

his co-intervenors ever became or were recognized by the court 
or said railroad company in any way as co-complainants with the 
trustees. On the contrary thereof, the said trustees utterly refused 
at all times to recognize the bondholders as in any way authorized 
to control the litigation, and the said railpgad company in the prose- 
cution of its appeal did not serve any citation upon or give any bond 
to affiant or said Shannon or said Denison or any other bondholder, 
nor was afliant or any other bondholder made a party to the appeal 
upon which such reversal was obtained. 

Affiant further says that in the reply to the motion to dismiss the 
appeal before the Supreme Court of the United States the said Chi. 
cago, Danville and Vincennes Railroad Company, by its solicitor, 
Ol} December ov, LS7S, declares that _ the decree appealed from Was 
entered in favor of Wm. R. Fosdick and Jas. D. Fish, who are sole 
complainants in the bill. Huidekoper, Shannon, and Denison were 
not made parties co-complainant by any order of court. ‘They are 
not named either in the original or amended bill or in the decree 

appealed from. * * ‘They were neither necessary nor 
457 proper parties to either the bill or decree, and have now no 

standing tn this court. We protest against the 
appearance of strangers to the record except by leave of court.” 

Affiant further says that it is not true as stated in said petition 
that no person other than the holders of Illinois Division bonds had 
any interest In the stock and bonds of the Chicagoand Eastern I)li- 
nois Railroad Company, and it is also untrue that such stock and 
bonds was so distributed without any other consideration whatever 
other than their equitable interest in said property as such bond- 
holders: but, on the contrary, thereof athant Ssuys that the purchase 
was made in behalf of more than 200 persons who had no interest 
whatever in said Illinois Division bonds, and that every person in- 
terested in such purchase had to and did contribute cash to make 
up the sum of $562,500, which was used to pay the one-fourth of 
the bid. 

Afhant further says that long before any appeal was prayed or 
perfected by said Chicago, Danville and Vincennes Railroad Com- 
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pany he and said Shannon and Denison fully settled up and 

adjusted the trusts arising from such purchase with the 
458 beneficiaries thereof and distributed the stock and bonds 

among those entitled, and since that time they, as the original 
purchasers, have had no titlein or control over the property by them 
purchased at such master’s sale, and more than three years ago the 
said Denison had disposed in open market of all his interest in both 
stock and bonds of said railroad company, and some time before the 
reversal of said foreclosure decree affiant and said Shannon had dis- 
posed of all their interest except a few shares of stock. 

The beneficiaries of said purchase made in 1877 were several hun- 
dred in number, and they are now scattered, some dead, some in- 
solvent, and some in foreign countries, and a very large majority of 
the stock and bonds of said Chieago and Eastern Illinois Railroad 
Company had changed hands prior to such reversal,and they now 
belong to many hundreds of people, who purchased them in good faith 
and for full value, relying upon the entire validity of the title ac- 
quired under the master’s sale made by this court and the confirma- 
tion thereof. 


ir. W. HUIDEKOPER. 
Subseribed and sworn to before me this 5th December, 
459 ~=s- 11882 
H. W. BISHOP, U. 8S. Com. 


(Endorsed :) Filed Dee. 6, 1882. W. H. Bradley, clerk. 


AGO Motion to Strike from Files. 


Cireuit Court of the United States, Northern District of [linois. 


WinttiAM R. Fospick and JAmes D. Fisu, Trustees, Com- ) 
plainants, 
vs. - Bill. 
THe CuyrcaGco, DANVILLE & VINCENNES RAILROAD Co. ef al., 
Defendants. 


And now comes the Chicago, Danville and Vincennes Railroad 
Company, by E. Walker, its solicitor, and moves the court to strike 
from the files the cross-bill of the Chicago and Eastern [linois Rail- 
road Company heretofore filed without prejudice in this cause. 

Kk: WALKER, 
Sol’r for (., D. & V. &. &. Co. 


Kndorsed: Filed Jan’y 17, 1885. W. H. Bradley, ecl’k. 
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46] Motion to Strike from Files. 
Cireuit Court of the United States, Northern District of Illinois. 


WinttiaAM R. Fospick & James D. Fisn, Trustees, Com- } 
plainants, | 
vs. > Baill. 

THe Cuicaco, DanvILLE & VINCENNES RAILROAD COMPANY, | 
JAMES W. ELWELL, Trustee, et al. 


And now comes the said James W. Elwell, trustee, by R. Biddle 
Roberts, his solicitor, and moves the court to strike from the files 
in this cause the cross-bill of the Chicago and Eastern Illinois Rail- 
road Company heretofore filed without prejudice. 

R. BIDDLE ROBERTS, 
Sol’r tor Elwell. 


Endorsed: Filed Jan’y 17,1885. W. H. Bradley, cl’k. 


46? Answer of C.. D. & V. R. R. Co. to Cross- Bill. 
In the United States Cireuit Court, Northern District of Illinois. 


WiiiiaM R. Fospick and James D. F isn, Trustees, and ) 
Stephen Osgood, Frederick W. Huidekoper, Thomas | 
W. Shannon, John M. Dennison, George W. Gill, | 
Alanson A. Sumner, Chandler Robbins, and Wil- | 

) 


ast 
liam TT. Hickocks, Intervenors, Bill. 
vs. 
Cuicaco, DAnvILLE & VinceNNES RatLtroap Com- | 
PANY, JAMES W. ELWELL, Trustee, J 


THe Cnuicaco & Eastern Ivirnois RAILROAD Com- | 
PANY 
| 
vs ' ’ ; 
: ses . ' Cross-Bill. 
CHicaGo, DaNnviILLE & VINCENNES RAILROAD Com- | 
pany, William R. Fosdick, James D. Fish, and | 


James W. Elwell. J 


The separate answer of The Chicago, Danville and Vincennes Rail- 
road Company, one of the defendants in this action, to the 

463 cross-bill of the Chicago and Eastern [llinois Railroad Com- 
pany. 


This defendant, now and at all times hereafter saving and reserv- 
ing to itself all benefits and advantage of exception to the many 
errors and insufficiencies in the said cross-bill of complaint con- 
tained, for answer thereunto or unto so much thereof as this de- 
fendant is advised it is material and necessary for it to make answer 
unto, answers and says— 

That said defendant admits that the original bill of foreclosure in 

24—216 
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this cause was filed on the 27th day of February, 1875, and that a 
final decree was entered for the foreclosure of said mortgage and 
sale of the property therein described on the 5th day of December, 
1876, and that said property was sold under said decree to the said 
Huidekoper, Shannon, and Dennison, as special trustees of said 
first-mortgage bondholders and who received the title of said prop- 
erty and held the same in trust for said bondholders. 

The said defendant admits that upon appeal by this defendant 
from said decree the Supreme Court of the United States, for many 

and manifest errors in said decree and proceedings, reversed 
464 said decree and remanded said cause to this court for further 

proceedings therein, but the said defendant denies that the 
legal title of said property has ever been or is now vested in the said 
Huidekoper, Shannon, or Dennison or in the said cross-complain- 
ant herein. 

The said defendant, further answering, denies that said original 
bill was filed for the foreclosure of said mortgage at the instance and 
procurement of this defendant. 

The said defendant denies that said trustees, Fosdick & Fish, had 
exclusive control/ over said litigation as charged in said cross-bill ; 
but, on the contrary, said defendant charges the fact to be that the 
said trustees had no personal interest in said litigation, but in all 
said proceedings merely represented said first-mortgage bondholders 
and prosecuted said proceedings to a final decree of foreclosure in 
the interest of and with the knowledge, consent, and approval of 
said bondholders. 

The said defendant, further answering, shows that prior to the fil- 
ing of said bill by said trustees, to wit, on the 22d day of February, 
1875, one Stephen Osgood filed in the circuit court of Will county, 

in the State of Illinois, his certain bill of complaint in be- 
465 — halt of himself and all other holders and owners of said first- 

mortgage bonds for the foreclosure of said mortgage for the 
alleged default of this defendant in the payment of interest upon all of 
said bonds that became due and payable on the Ist day of October, 
1873, and made said trustees codefendants with said defendant in 
said bill. 

That said Osgood in his said bill charged that by reason of the 
non-payment of the interest upon his said bonds the principal and 
interest of all of said first-mortgage bonds, amounting in the prin- 
cipal sum to two million and five hundred thousand dollars 
($2,500,000), had become then due and payable, and prayed a fore- 
closure of said mortgage and sale of said property. 

Upon the same day, without notice to this defendant or either of 
the defendants to said bill, the said court appointed Henry B. Ham- 
mond and John B. Brown receiver- of all the property of said com- 
pany, with authority to take possession of, control, and operate the 
same under the directions and orders of said court. 

The said defendant further shows that on the twenty-third of Feb- 
ruary, 1875, said company, by its solicitor, tendered the said Osgood, 

In open court, the full amount of interest and principal due 
466 the said Osgood upon his said bonds, and thereupon moved 
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the court for an order requiring the said Osgood to receive 
such payment and a discharge of the said receivers from the custody 
and control of said property, which said tender the solicitors of said 
Osgood then and there refused,and the said court denied the motion 
of your petitioners. 

The said defendant further shows that on the — day of April, 
1875, upon the petition of the defendants, said cause was removed 
from said State court, and the record thereof filed with the clerk of 
this court, from which said time this court has exercised and still 
retains jurisdiction over said cause. 

And the said defendant, further answering, says that shortly after 
the commencement of said action by the said Stephen Osgood, at a 
meeting of said first-mortgage bondholders, a committee was ap- 
pointed by said bondholders with instructions to enter into active 
participation in said foreclosure proceedings for the express and 
avowed purpose of speeding the foreclosure of said mortgage, the 
purchase of said property at a sale under decree of foreclosure, and 
the organization of a new corporation by said bondholders, for the 

purpose of acquiring and holding the title of all the property 
467 of this defendant situate in the State of Illinois. Said com- 

mittee consisted of Frederick W- Huidekoper, Thomas W. 
Shannon, John M. Dennison, George W. Gill, Alanson A. Sumner, 
Chandler Robbins, and William T. Hickocks. Said committee 
adopted the name of “ first-mortgage bondholders’ committee,” ap- 
pointed the said Huidekoper chairman, and claim to represent and 
control ninety-four per cent. of said first-mortgage bonds. 

The said defendant, further answering, shows that on the 10th day 
of June, A. D. 1875, the said committee—Huidekoper, Shannon, 
Dennison, Gill, Sumner, Robbins, and Hlickocks—by leave of this 
court, were made co-complainants In the said Osgood cause and filed 
their amended bill of complaint therein. On the 19th day of July, 
1875, the said complainants im the said Osgood case entered their 
motion to consolidate their said cause with the cause of said trustees, 
which said motion the court overruled, but entered an order allow- 
ing the said complainants in the said Osgood cause to intervene in 
said cause of Fosdick and Fish for the protection of the interests of 
said first-mortgage bondholders; and shortly thereafter the said com- 

plainants in the said Osgood cause became parties to the pro- 
168 ceedings in this cause by intervention and filed their peti- 

tions 1n said cause, to which reference is made as a part of this 
answer. 

And the said defendant says that in said petition tle said inter- 
venors admitted that the said first-mortgage bondholders entered 
into and executed the contracts for funding and extending the time 
of payment of the interest upon sald bonds, substantially as charged 
in said original bill of complaint herein and this defendant’s 
answer thereunto, but said intervenors falsely charged that this de- 
fendant had procured said contracts through a fraud, and also falsely 
charged that said defendant had defaulted in the payment of its 
interest upon said funding certificates, and that such funding von- 
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tracts were, therefore, void. Said intervenors prayed relief in said 
cause as follows: | 
“Your petitioners, therefore, pray that the court will zntertain 

this petition and direct an account to be forthwith taken of the sums 
due on such first mortgage to your petitioners and others and will 
decree the payment thereof, and that such amount constitutes a first 
lien on all and singular the property, real and personal, of said cor- 
poration and its income in the hands of the receiver, and direct the 

sale thereof, by the master of this court, to satisfy the said 
469 sums so ascertained and adjudged to be due, and your peti- 

tioners pray for all further and other relief that may be nec- 
essary to secure the rights of themselves and all the first-mortgage 
bondholders of said corporation and as this court may be compete nt 
to award by reason of the premises.” 

(Signed) STEPHEN OSGOOD, 

KY. W. HUJIDEKOPER ANpD oOTHERs, 


Petitioners. 


And the said defendant, further answering, says that from and 
after the filing of said petitions said intervenors were treated by this 
court as a tantial parties in interest in said cause and proceedings; 
that notice was given them or their solicitors of all motions and pro- 
ceedings in said cause; that the said Huidekoper, as ah intervening 
bondholder and with the full knowledge and by direction of said 
bondholders, personally and by counsel participated in said cause 
and proceedings and had personal knowledge of the decrees and 
decretal orders entered in said cause. 

The said defendant further shows that upon the reference of said 
‘ause to take proof the said inventors appeared, by their counsel, 

and introduced evidence in support of the bill and interven- 
470 ~=ing petition, and that the said master made his report to the 

court in said cause upon said bill and intervening petition. 
Exceptions to said report were resisted by the intervenor’s counsel, 
and upon the joint motion of the solicitors for the trustees and 
intervenors the final decree of foreclosure was entered in said cause 
and all final orders of the court in execution of said main decree 
were entered upon the motion of said intervenor’s solicitors. Where- 
fore the said defendant says that said litigation was not conducted 
exclusively by said Fosdick and Fish, but, on the contrary, all of 
said first-mortgage bondholders were quasi parties, and the said in- 
tervenors were actual parties to said cause and chargeable with 
knowledge of the errors in said decree and proceeding. 

And the said defendant, further answering, admits that on the 7th 
day of February, 1877, all of the property of this defendant situate 
in the State of illinois was sold by the master under said erroneous 
decree to said Huidekoper, Shannon, and Dennison, three of said 
intervening parties, in trust for the use and benefit of said first- 
mortgage bondholders. 

Said defendant admits that the said Huidekoper, Shannon, and 

Dennison paid the master $562,500, being one-fourth the 
471 amount bid by them, as required by the terms of the decree, 
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but says that the money so paid was advanced by said _first- 
mortgage bondholders under said scheme or plan of reorganization : 
that the remaining three-fourths of the sum so bid, viz., the sum of 
$1,087,500, was never paid to the master, but said parties were released 
there from by the surrender to the master of their first-mortgage 
bonds under an erroneous order of the court subsequently entered 
in said cause. 

And the said defendant, further answering, admits that the court 
entered an order on the 26th of February, 1877, and in said cause, 
confirming the master’s report of sale filed February 10; but said 
defendant denies that said order was a final decree or in the nature 
of a final decree, but says that by the reversal of said final decree of 
foreclosure and sale such decretal order was and is left without sup- 
port and fell of itself, and does not give any validity whatever to 
said sale under said erroneous and reversed decree. 

And the said defendant, further answering, says that if all or any 
part of said sum of $382,500 so paid by said bondholders for the 
purpose of perfecting their title to the property sold to them under 

said erroneous decree was paid under various orders of court 
472 ~—‘to different creditors of this defendant, such orders were not 

entered and such payments were-pot made at the request or 
by the procurement of this defendant, and said defendant ought — 
and cannot be held chargeable with any erroneous application of 
the funds by said bondholders voluntarily paid by them to the 
officers of this court, and the said defendant denies that it ever re- 
ceived or appropriated any part of the proceeds of said sale. 

And the said defendant, further answering, admits that the Chi- 
eago, Danville and Vincennes Railroad Company, a corporation of 
the State of Indiana, had executed a mortgage upon its property 
situate in said State to secure an issue of $1,500,000.00 of bonds; 
that a decree of foreclosure of mortgage was entered in the United 
States circuit court for the State of Indiana, and that at a sale under 
said decree the said Huidekoper, Shannon, and Dennison were the 
purchasers of said property in trust for the use and benefit of the 
holders and owners of said Indiana mortgage bonds; but said de- 

fendant denies that said Indiana mortgage bondholders con- 
4175 ~—s tributed their pro rata share or any part of the $562,500 paid 

by the Illinois Division bondholders, us hereinbefore recited, 
and denies that the holders of said Indiana bonds were purchasers 
of the property of this defendant at the sale thereof under said 
erroneous decree, as charged in said cross-bill. 

And this defendant. further answering, admits the organization 
of the Chicago and Nashville Ratlroad Company under and by 
virtue of the laws of the State of [llinots, but Says that the sald 
corporation was organized by, and exclusively in, the interest of 
said first bondholders and in furtherance of their scheme for the 
foreclosure of said mortgage and sale and purchase of said property 
as hereinbefore recited. Said defendant admits that said Iuide- 
koper, Shannon, and Dennison conveyed said property to said Chi- 
cago and NashvilleCompany on the 28th day of August, 1877, but said 
defendant denies that said transfer was made for a valuable considera- 
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tion, and denies that said Chicago and Nashville company ever paid 

any consideration whatever for said property, and denies 
474&475 that said conveyance was made in trust for any purpose 

whatever. Thesaid defendant neither admits nor denies 
the incorporation of the State Line and Covington Railroad Company 
of Indiana, and says it is wholly immateri: al whether said company 
has been reorganized, as charged in said cross-bill; but the said de- 
fendant expre ssly denies that there was, on the 29th day of August 


or at any other time, a legal and valid consolidation of the said 
Chicago and Nashville with the said State Line and Covington e 
Railroad Company, as charged in said cross-bill, and says that such ‘ 


alleged consolidation was without authority of of law and was and 
is wholly void; and the said defendant denies that the said cross- 
complainant, on the first day of September, 1877, or at any other 
time, negotiated and sold first-mortgage bonds to the amount of 
$3,000,000 and income bonds to the amount of $1,000,000, as charged 
in said cross-bill. ‘The said defendant says that if said bonds were 
issued they were delivered to the holders and owners of ‘said first- 
mortgage bonds of this defendant so unlawfully declared due and 
pavable and erroneously foreclosed and in place thereof, 
476 being the same bonds now sought to be foreclosed by the said 
trustees, Fosdick and Fish, in their said original and supple- 
mental bill of complaint. 
And the said defendant, further answering, denies that said Chi- 
cago and Eastern Illinois Railroad Company has issued legal and én 
valid capital stock to the amount of $1,000,000, but says that all the 
capital stock has been issued and delivered to said owners and 
holders of the first-mortgage bond- holders without any consideration ‘ 
whatever; that the amount of capital stock first issued and deliv- 
ered to said bondholders was less than the sum of $500,000, which 
amount has been increased from time to time to the total amount 
of $3,000,000 and delivered to said first-mortgage bondholders and 
their assigns without any consideration whatever, and does not rep- 
resent any capital paid to said Chicago and Eastern Illinois Rail- 
road Company on account of the issue thereof. 
And the said defendant, further answering, denies that said Chi- 
cago and Eastern Illinois Company entered into articles of 
477 consolidation with the Danville and Grape Creek Railroad 
Company; but the said defendant says that such charge so 
made in said cross-bill is wholly immaterial; that such consolida- 
tion, if made, would not affect the title of this defendant to its cor- ‘ 
porate property nor defeat its equity of redemption in said property. 
And the said defendant further says it is wholly immaterial 
whether said Chieago and Eastern Illinois C ompany has any lease- 
hold interest in the Chic ‘ago and Western Indiana and other rail- 
roads, as charged in said bill; that such leaseholds are not in con- 
troversy and are foreign to this issue, and therefore this defendant 
neither admits nor denies said charges. 
And the said defendant, further answering, says that said appeal 
from said decree was perfected and prosecuted within the time 
allowed by law, and that said Huidekoper, Shannon, and Dennison, 
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and other intervenors and the said first-mortgage bondholders for 

whom they were agents or trustees had full knowledge thereot, and 

that they appeared by their counsel in the Supreme Court 

475 of the United States and resisted said appeal and the reversal 

of said decree. The said defendant deny- that the title of 

said property so sold under said reversed decree ever became legally 
vested in said purchasing bondholders or their successors. 

And the said defendant, further answering, denies that the legal 


| title of the property so sold under said judicial sale is vested in the 
| said Chicago and Eastern Illinois Railroad Company, and denies 
f that such title constitutes the sole basis of the irust deeds for 


$4,000,000, as charged in said cross-bill. 

The said defendant denies that the bondholders so purchasing 
sald property at said sale were in-ocent purchasers, but, on the con- 
trary, charges the fact to be that they were parties to said foreclosure 
proceedings and chargeable with the knowledge of all the errors in 
said proceedings and reversed decrees, and further denies that said 
Chicago and Nashville Company or its successors, the Chicago and 
Kastern Illinois Railroad Company, was a bona fide or innocent pur- 
chaser of said property. 

And the said defendant denies tliat by reason of the afore- 

479 said alleged consolidations and leasehold contracts the prop- 

erty of this defendant so wrongfully sold under said reversed 

decree has become so merged with other vroperty as to become !n- 

” capable of severance, as charged in said cross-bill. ‘The said defend- 

ant says that prior to the filing of said original bill of complaint of 

Fosdick & Fish this defendant had entered into contracts of consol-' 

7 « idation with certain other railroad companies of this State and the 

State of Indiana, and had also entered into a certain contract of 

lease with the Chicago and Southern Railroad Company, thereby 

securing perpetually an entrance into the city of Chicago, and that 

all of said properties were and had been for several years operated 

by this defendant as a unit—all of which matters are charged and 

specifically recited in said original bill of complaint; yet this court, 

after full consideration of the premises, did deeree a severance of the 
property and sale thereof in severalty, under decrees of court. 

And the said defendant, further answering, denies that the 

480 bonds and stock of said Chicago and Eastern Illinois Rail- 

road Company have been largely and notoriously de-It in upou 

the stock exchanges of Bostoti and New York,and deny that nearly 

all of the said $4,000,000 of bonds and a large majority ot the said 

capital stock of said company were purchased in good faith by 

strangers to the original litigation before the reversal of said decree ; 

but the said defendant says that if said charges in said cross-bill con- 

tained are true, as therein stated, it is wholly immaterial to the Issues 

herein, as such change of ownership in said bonds and stock add- no 

strength and give- no validity to the claim of title of said Chicago 

and Eastern Illinois Company to the property of this defendant so 

wrongfully sold under said decree. 
ior further answer to said cross-bill the defendant admits it hath 
heretofore claimed and still claims that in consequence of the re- 
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versal of said decree of foreclosure and tne vacating of all the de- 
cretal orders entered in said cause in execution of said decree the 
claim of title by the said Chicago and Eastern Illinois Railroad 

Company to the property sold under said decree has no sup- 
48] port in law, and that said defendant has heretofore and does 

still insist that the legal title of said property is in this de- 
fendant, subject to all valid liens thereon; but said defendant de- 
nies that it has given out or asserted that said $4,000,000 of bonds 
so issued as aforesaid have no equitable lien upon said property. 

Said defendant admits that it has denied, and says it still denies, 
that the holders of the capital stock of said Chicago and Eastern 
Illinois Railroad Company, amounting to the sum of $5,000,000, 
have any claim upon or ownership in the property of this defend- 
ant situate in the State of Illinois. 

Said defendant denies that it has given out that it will institute 
proceedings to eject said Chicago and Eastern Illinois Railroad Com- 
pany from the possession of the property of this defendant, but 
insists that it has the right to institute proceedings in any court of 
competent jurisdiction for the purpose of asserting its rights of pos- 
session of said property. 

This defendant, further answering, again denies that the 
S82. said Chicago and Eastern Illinois Railroad Company is the 
lawful owner in fee simple of all and singular the said prop- 
erty, and that it holds the same free from every claim, right, lien, 
or title of either this defendant or the said trustees, Fosdick, Fish, 
and Elwell, and denies that either the said Chicago and Eastern 
[llinois Railroad Company or its predecessors have at all times or at 
any time since the master’s conveyance of April 12, 1877, been fully 
entitled to receive and enjoy the income of said property, but on 
the contrary thereof the defendant says that said order of court di- 
recting the conveyance of said property on April 12, 1877, has been 
vacated and annulled, wherefore said defendants say that it and the 
said trustees are entitled to an accounting for all the net income de- 
rived from the use of said property by either the Chicago and East- 
ern Illinois Railroad Company or its predecessors. 

Said defendant, further answering, says that by reason of the re- 
versal of said final decree of foreclosure and sale the order of Feb- 

ruary 26, 1577, confirming the master’s report of said sale, 
485 falls with the reversal of said main decree, and the said or- 

der of confirmation has no foree or validity, and does not 
transfer the title of said property to the said Chicago and Eastern 
Illinois Railroad Company or to the purchasers thereof under said 
sale. 

And the said defendant, further answering, admits that said in- 
tervenors in said foreclosure proceedings represented about ninety- 
four per cent. of said first-mortgage Illinois Division bonds, and 
say- that on the 19th day of March, 1875, the holders of said first- 
mortgage bonds held a meeting and appointed a committee, of which 
the suid intervenor, Frederick W. Huidekoper, was chairman, and 
then resolved to enter into active participation in the litigation insti- 
tuted against your petitioner, with a view of speeding the foreclosure of 
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said mortgage, the organization of a new company by said bond- 
holders, and the purchase of said railroad property and franchises 
under a decree of foreclosure and sale, to the end that said bond- 
holders might become absolute owners of said property, without 

regard to the rights or interests of junior lien-holders and 
454 stockholders of said company. 

A committee, called “ first-mortgage bondholders’ commit- 
tee,’ composed of the said inventors, except the said Stephen Osgood, 
of which committee the said Frederick W. Huidekeper was made 
chairman, was then appointed. 

The committee continued to represent said bondholders until said 
final decree aud sale thereunder. 

The said bondholders, in furtherance of their said scheme, wrong- 
fully procured the entry of said final decree declaring the principal 
of said bonds and all of said funded interest then due and payable, 
and by their active intervention and participation in said foreclosure 
proceedings compelled the sale of said property under said erroneous 
decree and became the purchasers thereof, as hereinbefore recited. 
Thereupon said bondholders proceeded to organize and incorporate 
the said Chicago and Nashville Railroad Company, and caused all 
of said property to be conveyed to said last-named company by deed 
of quitclaim, without consideration, and shortly thereafter caused 

the name of said last-named company to be changed to the 
485 Chicago and Eastern Illinois Railroad Company, complain- 
ant in said cross-cause. 

And the said defendant says that a!l of the stockholders of said 
corporation were the holders and owners of said first-mortgage 
bonds, and that the board of directors thereof was also composed of 
said first-mortgage bondholders, of which said board the said 
Huidekoper was elected president and the said Thomas W. Shan- 
non vice-president. 

That under and in pursuance of said plan of reorganization said 
last-named company proceeded to issue stock to said bondholders to 
the amount of $500,000, and also executed and delivered to said 
bondholders new bonds to the amount of $5,000,000; and the said 
defendant says that all of said bonds and said siock were so issued 
and delivered to the said first-mortgage bondholders without any 
consideration whatever other than their equitable interes- in said 
property as the first-mortzage bondholders of the said Chicago, 
Danville and Vincennes Railroad Company. 

The defendant says that the said intervenors entered into 
486 _ the possession of said property on the 17th of April, 1877, and 

continued in possession thereof, receiving all its income, 
tolls, and earnings, until the reorganization of said new company, 
from which time said Chicago and Eastern Illinois Raftroad Com- 
pany has continued to operate said road and receive and control 
all its earnings and income; and said defendant says the net in- 
come of said — during said time has been greatly in excess of the 
accruing and accrued interest upon said first-mortgage bonds of 
this defendant. 

And this defendant denies all and all,manner of unlawful com- 
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bination and confederacy wherewith he is by the said cross-bill 
charged, without this, that there is any other matter, cause, or thing 
in the said cross-complainants’ said cross-bill of complaint contained 
material or necessary for the defendant to make answer unto and 
not herein and hereby well and sufficiently answered, confessed, 
traversed and avoided, or denied, is true to the knowledge or belief 
of this defendant; all which matters and things this defendant Is 

ready and willing to aver, maintain, and prove as this hon- 
487 —orable court shall direct, and humbly prays to be hence dis- 

missed with its reasonba/l costs and charges in this behalf 
most wrongfully sustained. 

CHICAGO, DANVILLE AND VINCENNES 
RAILROAD COMPANY, 
By k. WALKER, Solicitor. 


(Endorsed:) Mar. 31,1883. W. H. Bradley, clerk. 


435 Answer of Fosdick and Fish, Trustees, to Cross-Bill. of Chicago 
and Eastern Illinois Railroad Co. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


WitriaAM Rk. Fospick and James D. F isu, Trustees, ) 

+2 . Bill 
| i y ™ ° P J . 
CHICAGO, DANVILLE AND VINCENNES RAILROAD Com- { 
PANY et al. J 


CHICAGO AND Eastern [Lirnois RAILROAD CoMPANY ) 

| 

R , - » Cross-Bill. 

WititiaAM R. Fospick and James D. Iisu, Trustees, | : 
et al. 


q 1S. 


The answer of William R. Fosdick and James D. Fish, trustees, two 

of the defendants, to the cross-bill of the Chicago and Eastern I]li- 

nois Railroad Company. : 
489 These defendants, saving and reserving to themselves all 

exceptions to the many errors, uncertainties, and impertec- 
tions in said cross-bill of complaint contained, for answer thereto or 
to so much thereof as these respondents are advised it is necessary 
to make answer unto, answering, say— 

That they admit that the original bill of foreclosure in this cause 
was filed by them on the 27th day of February, 1875, and that such | 
proceedings were had thereunder that on the 5th day of December, , 
1876, this court entered a final decree of foreclosure directing the 
sale of certain line of railroad property and franchises, in such de- 
cree more particularly described, and that in pursuance of such decree 
the said railroad company was sold by the master in chancery of 
this court on the 7th day of February, 1877, to Frederick W. Huide- 
koper, Thomas W. Shannon, and John M. Denison, three of the de- 
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fendants to the supplemental bill of complaint filed by these com- 
plainants herein. 
That on the 23d day of February, 1877, one Arthur O. 
490 Slaughter filed exceptions or objections to the confirmation of 
the report of sale made by said master in chancery aud filed 
herein on the 17th day of February, 1877; that on the 17th day of 
February, 1877, said Frederick W. Huidekoper, Thomas W. Shan- 
non, and John M. Denison filed a certain petition in this cause 
In said court asking for confirmation of the report, purchase, and 
sale and for other relief; that the said Huidekoper, Shannon, and 
Denison claimed at said sale to be the representatives and in part 
the holders of all the bonds secured by the mortgage sought by these 
defendants to be foreclosed in this proceeding, except 155 thereof, 
to wit, that they were the holders and owners or the representatives 
of the holders and owners of 2,315 out of the 2,500 bonds secured 
by the trustees, to foreclose which the original bill was filed on said 
27th day of February, 1875. 

That on the 26th day of February, 1877, the foliowing order was 
entered in said cause, to wit: 

Now, on this day, come again the parties, by their several solie- 

itors,and also comes Arthur O. Slaughter, by his solicitor, and the 

court, being sufficiently advised, overrules the exceptions filed 

191 bv said Slaughter to the master’s report of sale and does, in 

all things, confirm the sale to said Frederick W. Huidekoper, 
Thomas W. Shannon, aid John M. Denison. 

“And thereupon the said Slaughter prays an appeal, &e.” 

That on the 12th dav of April, A. D. 1877, an order was entered 
confirming the master’s report upon the petition of Messrs. Huide- 
koper, Shannon, and Denison, with directions for delivery of the 
deed upon surrender of bonds instead of payment, as provided in 
the decree. 

‘That on the 16th day of April, 1877, the said master in chancery 
reported the surrender to him of 2,528 bonds under said order of 
April 12th and the execution and delivery of a conveyance to said 
Huidekoper, Shannon, and Denison, transferring to them the title of 
the property so purchased by them as aforesaid, which report was 
confirmed and deed approved; but all this was subject to any de- 
fects which might exist in said decree, and the receiver of this court 
delivered possession of said property to said purchasers. 

These defendants, answering, say that an appeal was prose- 
492 cuted from said deeree of December db, 1876, by the Chicago, 

Danville and Vincennes Railroad Company to the Supreme 
Court of the United States, which, on the 6th day of Mareh, 1882, 
reversed, by its final order therein entered, the said decree of fore- 
closure and remanded said eause for further proceedings; that this 
order of reversal of the Supreme Court of the United Stated reversed 
with it said order of February 26, 1877, and all other orders entered 
in said cause in execution of said decree, whether a specitic appeal 
had been prayed from them or either of them or not. 

These defendants, further answering, admit that they filed herein 
their certain bill of supplement making the cross-complainant a 
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party defendant thereto; but these defendants deny that they allege 
that the title to said property and the possession and enjoyment 
thereof had become vested in the said cross-complainant, and say 
that their bill of supplement was filed under the following circum- 
stances: That on the — day of June, 1882, said Huidekoper, Shan- 

non, and Denison, claiming to represent and leading these 
493 defendants to believe that they represented or owned 2,528 of 

said bonds, demanded in writing that these defendants should 
then declare all of said bonds secured by the trust deed to these de- 
fendants due, which demand is set out at length in the first supple- 
mental bill by these defendants filed herein, and thereupon these 
defendants proceeded as in their said supplemental bill set forth, and 
afterwards these defendants, on the 7th day of July, 1882, & the 6th 
day of Dec., 1882, filed their second supplemental and amended bill, 
making said Huidekoper, Shannon, and Denison parties defendant 
thereto, and also the said cross-complainant, in order to enable said 
cross-complainant to set up its rights, if it had any, in the premises, 
and this was done at the request of the counsel for said cross-com- 
plainant. 

These defendants, further answering, say that they did in their 
said supplemental and amended bill pray for the resale of the said 
property in order to make the amount of said trust deed, and the 
cross-complainant had filed its answer to said supplemental bill. 

These defendants, further answering, say that they deny 
494 thatthe original bill filed in this case on February 27, 1875, -> 
was so filed at the special instance and procurement of said 
Chicago, Danville and Vincennes Railroad Company, but say that 
it was so filed, as these defendants at the time supposed, at the re- 
quest of a majority of the bondholders under said trust deed; but 
these defendants admit that said corporation entered its appearance 
thereto, and — their belief that it moved for and procured the ap- 
pointment of Anderson as receiver in view of other proceedings 
taken in a State court on the application of Osgood and others. 

These defendants deny that the litigation was conducted exclu- 
sively by these defendants, though proceeding in their names as 
chief complainants, but say that said Huidekoper, Shannon, and 
Denison and other bondholders intervened in said case, and, while 
they did not absolutely control the prosecution of said foreclosure 
bill to the final decree, did, in fact, exercise a large control over 
the same, inasmuch as their intervening petition was permitted to 
be filed and they represented the majority of said bonds. <> 

These defendants admit that the Illinois Division of the 

495 railroad was struck off by the master to said Huidekoper, 
Shannon, and Denison, who bid therefor the sum of $1,450,- 

000; that the sale was open and regular and attended with compe- 
tition, and that said property brought all the price that was paid for 
it, and said bidders paid the master the sum of $362,500 for one- 
fourth of the bid, as required by the decree; that these defendants 
say that subsequently, under the order of April 12, 1877, said Huide- 
koper, Shannon, and Denison were permitted to put up the 2,528 
bonds owned or held by them in satisfaction of that bid, and that 
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the holders of the 172 bonds got but 52 per cent. on the face thereof, 
and so these defendants say that the decree never was complied with 
in view of the decision of the Supreme Court of the United States to 
the effect that the bonds were not at that time due. 

These defendants say it is true that the me ister reported ihe sale 
to the court, and that the court, on Febru: ary 26, 1877, entered the 
order of confirmation hereinbefore set forth, nor were any exceptions 

filed to that report of sale by the Chicago, Danville and Vin- 
496 cennes Railroad Company or by James W. Elwell, nor do 

these defendants know of any exception that could have been 
made thereto, as said order of confirmation was but an order in 
execution of said decree, and nothing was done that these defendants 
were then or have been since informed of which could form a just 
ground of exception to the proceedings of the master or to the order 
of the court in confirming the sale; but these defendants deny that 
such decree of confirmation has not been reversed, vacated, or set 
aside, or that it still is in full foree and effect, and say that the re- 
versal of the decree by the Supreme Court of the United States 
rendered said order of February 26, 1877, utterly void and of no 
effect. 

These defendants further say that an appeal was perfected by the 
said Chicago, Danville and Vincennes Railroad Company to the 
Supreme Court of the United States, and that all the stockholders 
under said trust deed were represented by these defendants upon an 
appeal, and that said Huidekoper, Shannon, and Denison, who held 

the bonds as aforesaid and were purchasers at the sale as 
497 aforesaid, as such bondholders knew all about said appeal, 

employed counsel in the argument of the same, and in every 
respect had the same right as if they had been made by name ap- 
pellees therein, and these defendants deny that the reversal of Mareh 
6, 1882, was procured in a proceeding to which said Huidekoper, 
Shannon, and Denison were not parties in any way, and deny that 
they are not in any way barred or precluded, but, on the contrary, 
insist that they are as much barred, precluded, and affected by 
said decree of reversal as if they had been by name parties to the 
record. 

These defendants say they believe a portion of the said sum of 
$362,500 which was paid in cash was paid out to the different credit- 
ors of the said Chicago, Danville and Vincennes Railroad Company 
and a portion was paid out to pay the attornies of the various par- 
ties participating in the litigation which resulted in the decree of 
foreclosure, and a part of it was paid out upon the 172 bonds to the 
extent of 52 per cent., and in that way these defendants say that it 
may be said that the Chicago, Danville and Vincennes Railroad 

Company received the benefit of the proceeds of such sale, 
498 _ but these defendants say that that voluntary payment, if re- 

coverable back, is secured to those who paid it by the 2,528 
of the bonds secured by the said trust deed sought to be foreclosed 
in this proceeding. 

These defendants admit that the Chicago, Danville and Vincennes 
Railroad Company of Indiana executed a mortgage on its Indiana 
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property to secure an issue of $1,500,000, and that upon decree of 
foreclosure of such mortgage in Indiana said property was sold to 
said Huidekoper, Shannon, and Denison for the use and benefit of 
the holders of said Indiana mortgage bonds, but defendants deny 
that said Indiana bondholders were in any way purchasers of the 
property sold under the said reversed decree of December 6, 1576, 
of the United States circuit court, northern district of Illinois, and 
insist that if they had purchased they would have done so subject 
to the defects in such decree, and could not have been nor are they 
bona fide purchasers for value without notice. 

These defendants, further answering, say that these defendants 

are entire strangers to the organization called the Chicago 
499 and Nashville Railroad Company, and know nothing about 

the deed alleged to have been executed by Huidekoper, Shan- 
non, and Denison August 28, 1877, but these defendants charge that 
said deed could not convey to that or any other company more than 
said Huidekoper, Shannon, and Denison had, which was simply a 
title subject to the reversal of said decree, and neither said company 
or said Huidekoper, Shannon, and Denison occupy in regard thereto 
the position of bona fide purchasers without notice. : 

These defendants, further answering, say as to the alleged consoli- 
dation of the Chicago and Nashville Railroad Company with the 
State Line and Covington railroad and the change of the name of 
the consolidated corporation to the Chicago and Eastern Illinois 
Railroad Company, and the issuance and negotiation of first-mort- 
gage bonds and income bonds, and the consolidation of said 
Chicago and Eastern Illinois Railroad Company with the Danville 
and Grape Creek Railroad Company, these defendants are entire 

strangers thereto, but they charge that the trust deed which 
000 they represent takes precedence of any such security; that if 

the various companies known under the name of the cross- 
complainant have issued bonds and made improvements upon said 
road, and if by purchasing the same of Huidekoper, Shannon, and 
Denison they became owners of the 2,328 bonds aforesaid, yet, nev- 
ertheless, they hold said property subject to the payment in full of 
the 172 bonds which the said Huidekoper, Shannon, and Denison 
did not represent, which, being paid, said 2,328 bonds should be can- 
celled. 

These defendants, further answering, say as to the lease made of 
the Chicago and Western Indiana Railroad Company and the lease 
of the Danville, Terre Haute and Chicago Railroad Company and 
the acquisition of the Strawn and Indiana State Line, and the addi- 
tional engines and cars, and the equipments set up in said cross-bill 
that they are held by said cross-complainant subject to the rights 
of these defendants to have the original mortgage foreclosed and 
subject to the paying off of the balance due on the 172 bonds if 

said company represent, as it seems to claim that it does, 
O01 the 2,828 bonds by reason of the alleged purchase aforesaid ; 
but defendants further say that they made the declaration of 
forfeiture set out in their supplemental bill in good faith upon the 
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demand of Huidekoper, Shannon, and Denison, believing them to 
be the holders of the 2,528 bonds as they represent they were. 

These defendants, further answering, deny that the said cross- 
complainant is a bona fide purchaser in good faith without notice 
and for value, so far as the trust deed to these defendants 1s con- 
cerned, and sav that whatever title it has it obtained subject to all 
the defects in the decree of foreclosure aforesaid, and that it has been 
decided by the Supreme Court of the United States that said decree 
of foreclosure was utterly void. 

These defendants, further answering, say that however it may be 
as to the present holders of the stocks and bonds issued by said : 
cross-complainant, they were all taken subject tothe reversal of the 
said decree, and if those holders are entitled to any equities they 

can all be adjusted in this suit,and are not superior to the 
002 equities represented by these defendants as aforesaid. 

These defendants, further answering,admitthat the y believe 
the consequence of the reversal and vacation of the decree of De- 
cember 5, 1876, is to render the property named in the trust deed 
running to these defendants subject thereto, and that the lien of said 
trust deed is superior to the alleged right set up by the cross-com- 
plainant; but these defendants have not so given out and pretended 
otherwise than by their supplemental bill, “which was filed at the 
instance and in obedience to the demand of the said Huidel ‘koper, 
Shannon, and Denison, claiming to be the owners of or representing 
the 2,528 bonds aforesaid ; and these defendants deny that by force 
of said judicial sale and decree of confirmation and the caaeneal of 
the cash which was paid and its dist:!bution and the conveyance by 
the master, that the cross-complainant became the lawful owner in 
fee simple of said propery free and clear from the trust deed run- 
ning to these defendants, and deny that these defendants are in 

in any way estopped from insisting upon their right to 
503 proceed to a foreclosure to make the bonds secured by their 
trust deed, and, on the contrary, say that it was their duty to 
insist, as they do, upon such foreclosure; and so, having fully an- 
swered, these defendants, Fosdick and Fish, pray that the said cross- 
bill may be dismissed as against them, and for their costs in this 
behalf most vuajustly sustained. 
W. R. FOSDICK anp 
JAMES D. FISH, Trustees. 
UR, Of Counsel, 
uke, Lheir Sol’r. 


Endorsed: Filed April 18, 1883. W. H. Bradley, clerk. 
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504 Re } lication. 


In United States Circuit Court, Northern District of Illinois. In 
Chancery. 


Wirtit1amM R. Fospick & James D. F isu, Trustees, 
Us. 
Tue Cuicaco, DANVILLE & Vincennes Rat_troap CoMPAny ef al. 


The replication of said Fosdick & Fish, trustees, complainant-, to 
the several answers of the Chicago, Danville — Vincennes Rail- 
road Company, J. W. Elwell, trustee, The Chicago & Eastern Illi- 
nois Railroad Company, Frederick W. Huidekoper, Thomas W. 
Shannon, and John M. Denison, defendant-. 


These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufficiencies 
of the said answers and each of them, for replication there- 
505 unto say that they will aver and prove their said bill and 
amendments thereto to be true, certain, and sufficient in law 
to be answered unto, and that the said answer of the said defend- 
ants and each of them are uncertain, untrue, and insufficient in the 
law to be replied unto by these repliants, without this, that any 
inatter, cause, or thing whatsoever in the said answer contained 
material or effectual in law to be replied unto, confessed and avoided, 
traversed or denied is true; all which matters and things these re- 
pliants are and will be ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly pray as in and by their 
said bill they have already prayed. | 
M. W. FULLER, 
Sol. for Complainants. 


Endorsed: Filed April 18, 18838. W. H. Bradley, cl’k. 


506 Answer of the Chicago, Danville and Vincennes Railroad Com- 
pany to the Amended and Supplemental Bill. 


United States Circuit Court, Northern District of Ilinois. 


WititiaAM R. Fospick and James D. F isn, Trustees,’ et al. ) 


US. 
CuicaGo, DANVILLE AND VINCENNES RAILRoap CoMPANY ef al. 


The separate answer of The Chicago, Danville and Vincennes Rail- 
road Company, one of the defendants in this cause, to the amended 
supplemental bill. 


This defendant, now and at all times hereafter saving and reserv- 
ing to itself all benefits and advantage of exception to the many 
errors and insufliciencies in the said amended supplemental 

507 bill contained. for answer thereunto or unto so much thereof 
as this defendant is advised is material and necessary for it 

to make answer unto, answers and says: : 
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The said defendant admits the entry of a decree of foreclosure and 
sale and sale of the property thereunder to the said Huidekoper, Shan- 
non, & Denison in trust for the holders of the owners of 2,328 of said 
first-mortgage bonds, and the delivery of the deed, as charged in 
said amended supplemental biil. 

The said defendant, further answering, admits that the said Huide- 
koper, Shannon, and Denison, under an erroneous order of this court 
entered in this cause, were placed in possession of all the property 
described in said bill on the 17th day of April, A. D. 1877, and ad- 
mits that the said Huidekoper, Shannon, and Denison, as such trust- 
ees, and their successors in said trust, have since said date continued 
to occupy, control, and operate said property and enjoy all the earn- 
ings and income thereof; and the said defendant says that the net 
income of said property since said 17th day of April, 1877, has been 

greatly in excess of the accruing and accrued interest upon 
508 all of said first-mortgage bonds represented in this cause by the 

complainants and the said intervenor and the said special 
trustees, Huidekoper, Shannon, and Denison. 

The said defendant represents, upon information and_ belief, that 
such net income during said time amounts to more than the sum of 
two millions of dollars, all of which said net earnings should be 
credited first upon the past-due interest, and the excess, if any there 
be, upon the principal of said first-mortgage bonds, and the said 
defendant claims such credit and that the amount thereof be ascer- 
tained by an accounting under proper orders of this court. 

And the said defendant, further answering, admits the appeal 
from and the reversal of said decrees entered in said cause as charged 
in said amended supplemental bill. 

‘The said defendant, further answering, admits that at the sale 
under said erroneous and reversed decree the said Huidekoper, 
Shannon, & Denison, trustees of the owners of 2,328 of said first- 
mortgage bonds secured by said trust deed, purchased said prop- 

erty for and on behalf of said bondholders, and that said bond- 
009 holders afterwards, for the purpose of perfecting the title and 

to enable them to operate said property as a railroad, organ- 
ized a new railroad corporation under the corporate name of the 
Chicago & Nashville Railroad Company, and caused all said prop- 
erty to be conveyed to such new corporation by quitclaim deed ; 
and the said defendant admits the change of name of said last-named 
company and the organization thereof, as charged in said amended 
supplemental bill. 

And the said defendant, further answering, says that the said 
Huidekooper, Shannon, and Dennison, with other bondholders, long 
prior to the entry of said final decree became by intervention, under 
leave of court, actual parties to said proceedings, as shown by the 
record of said cause, to which reference is made for greater certainty, 
and that they and their successors and grantees took said property, 

subject to all the errors in said decree and proceedings. And 
O10 =the said defendant admits that said Fosdick & Fish as trustees 
still hold the equitable title of said property as security for 
the a of the principal and interest of said first-mortgage 
26—216 
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bonds, subject, however, to all just credits for interest paid on said 
bonds by the said defendant, and for all earnings and income of 
said property received by said bondholders, their successors and 
srantees; all of which credits the said defendant prays may be 
ascertained by proper reference and decreed by this court. 
CHICAGO, DANVILLE AND VINCENNES 
RAILROAD CO., 
By E. WALKER, Sol’r. 


(Endorsed :) Filed Apr. 28, 1883. W. H. Bradley, cl’k. 


” 


511 Replication of Cross-Complainant to Answer of the Chicago, Dan- 
ville and Vincennes Railroad Company. 


UNITED STATES OF AMERICA, \ 
Northern District of Lllinois. | 


In the Cireuit Court thereof, October term, A. D. 1882. 


Witi1AM R. Fospick and James D. F isu, ‘Trustees, ) 
‘oC | 
Us. { | ’ ° 
. ” , -In Chancery. 
THe Cuicaco, DANVILLE AND VINCENNES RAI_- | . 
ROAD COMPANY et al. J 


The replication of the Chicago and Eastern Illinois Railroad (om- 
pany, cross-complainant to the answer of the Chicago, Danville 
and Vincennes Railroad Company, to the cross-complaint of said 
repliant. 


This repliant, saving and reserving unto itself now & at all times 
hereafter all and all manner of benefit and advantage of ex- 
512 exception which may be had or taken to the manifold insuf- 
ficiencies of the said answer of the said defendant, for replica- 
tion thereunto says that it will aver, maintain, and prove its cross- 
bill of complaint to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer of tlie said defendant is un- 
certain, untrue, and insufficient to — replied unto by this repliant, 
without this, that any other matter or thing whatsoever in the said 
answer contained material or effectual in the law to be replied unto 
and not herein and hereby well and _ sufficiently replied unto, con- 
fessed and avoided, traversed or denied, is true; all which matters 
and things this repliant is ready to aver, maintain, and prove as 
this honorable court shall direct,and humbly pray- as in and by its 
said cross-bill of complaint it has already prayed. 
LAWRENCE, CAMPBELL & LAWRENCE, 
HENRY CRAWFORD, 
WM. ARMSTRONG, 
Sol’s for Cross-Complainant. 


Endorsed: Filed Ap’l 30, 1883. W. H. Bradley, clerk. 
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O13 Answer to Amended Supplemental Bull. 


In the Cirenit Court of the United States, Northern District of 
Illinois, tothe October Term, A. D. 1882 


WittiaAM R. Fospick and James D. F isa, Trustees, ) 
Us. 
THE CuicaGco, DANVILLE & VINCENNES RAILROAD | 
CoMPANY and Others. 


-In Chancery. 


The defendants, Frederic W. Huidekoper, Thomas W. Shannon, 
and John M. Denison, for answer to the amended supplemental bill 
of complaint filed herein by the said trustees, William R. Fosdick 
and James D. Fish, saving and reserving to themselves all excep- 
tions to the many errors, uncertainties, and imperfections in said 
supplemental bill of complaint contained, for answer thereto or unto 

so much thereof as the respondents are advised by counsel it 
O14 ‘is necessary to make answer unto, say: 

That on the 16th di uy of April, S77, lle nry W. Bishop, mas- 
ter in chancery of this court, in pursuance of the previous decrees 
and sales ordered by this court, executed wnd delivered a deed of 
conveyance to the respondents above named conveying and trans- 
ferring to them alland singular the Illinois Division of the Chicage, 
Danville and Vincennes Railrow’ Company, together with its ap- 
purtenances, equipments, leasehoid rights, and franchises, as more 
particularly described in a certain decree of foreclosure rendered 
in this cause on December 5, 1876, ana in the conveyance by said 
master thereunder; and ina alemneens decree rendered Iebruary 
26, 1877, confirming said sale, it was expressly recited that all and 
singular the interest, title, claim, and equity of said Chicago, Dan- 
ville and Vincennes Railroad Company in and to said property was 
traiisferred to and vested in the said purchasers and their assigns 
forever. 

The respondents, further answering, say that on the 28th day of 

August, 1877, they, fora valuable consideration, conveyed 
515 by their deed, signed, sealed, and delivered unto the Chicago 

and Nashville Railroad Company,a corporation organized 
under the laws of the St. cof Ilinois,all and singular the said Illinois 
Division of the said Chicago, Danville and Vineennes Railroad Com- 
pany, its appurtenances, equipments, and franchises so as aforesaid 
deeded to them by said Henry W. Bishop, master in chancery, and 
on the day and date last aforesaid the said Chicago and Nashville 
Railroad Company entered into the quiet and peaceable possession 
of all and singular the said railroad property, and its successors 
have ever since the date last aforesaid been in the quiet enjoyment 
thereof, claiming paramount title thereto, and receiving and dis- 
bursing, as they deemed best, all and singular its income and 
revenue. 

The respondents, further answering, say that on the 29 day of 
August, 1577, the said Chicago and Nashville Railroad Company 
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was duly and legally consolidated with the State Line and Covington 

Railroad Company, a corporation of the State of Indiana, 
516 which said last consolidated company was known as the 

Chicago and Eastern Illinois Railroad Company, which said 
last-named corporation, on March 8, 1881, became itself consolidated 
with the Danville and Grape Creek Railroad Company, by which 
the said last-named consolidated company became the Chicago and 
Eastern Illinois Railroad Company, one of the defendants in this 
cause. 

That by force of the said consolidation the said consolidated com- 
pany, the Chicago and Eastern Illinois Railroad Company, became 
the owner in fee simple absolute of all and singular the said rail- 
road property, equipments, franchises, and income so as aforesaid 
conveyed by the said Henry W. Bishop, master, under the decree of 
this court in this cause. 

The respondents further show to the court that they were not 
parties to the original proceedings in this cause, and they therefore 
neither admit nor deny any of the allegations with regard to the 
original pleadings or proceedings herein, except as particularly 

herein stated, but leave the complainants to make such proofs 
517 ~—of all and singular the allegations contained in their original 
and supplemental bills as to them may seem best. 

The respondents further show to the court that at the master’s 
sale which took place on the 7th day of February, 1877, in pur- 
suance of the decree of this court, all and singular the said railroad 
property was struck off to the said respondents as the highest and 
best bidders therefor, and the said respondents aver that the said 
sale was in ever- respect open, regular, and fair; that the attendance 
thereat was large and strong competition took place in the bidding, 
and that such property brought a full and fair value, and, on the 
said sale being by the master referred to the court, the said Chicago, 
Danville and Vincennes Railroad Company and the said trustees, 
Fosdick and Fish, stood by and made no objections to said sale nor 
filed any exceptions to the master’s report thereof, and that in con- 
sequence of said acts the court entered, on February 26, 1877, a final 

decree confirming the said sale in all respeets, whereby the 
518 said trustees, complainants, and the said Chicago, Danville 

and Vineennes Railroad Company became entitled to com- 
pel/ the said purchasers to comply with all and singular the pro- 
visions of the decree and their bidding aforesaid, and the sum of 
$362,500 in gold coin was paid in by said purchasers and with the 
full knowledge and consent of said trustees and said railroad com- 
pany was distributed by force of divers decretal orders of this court 
among the different creditors of said mortgagor corporation, all of 
whom are now absent from the jurisdiction of this court and seattered. 

These respondents further show to the court that the said respond- 
ents were not complainants in the bill of foreclosure filed in this 
cause nor in any way the controllers of the litigation thereby insti- 
tuted or responsible in any degree for the errors or irregularities, if 
any, therein committed, but were to all intents and purposes strangers 
to the cause; that they were required at the bidding which occurred 
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at the master’s sale to become responsible for the payment wholly in 
cash of any sum bid by them, and that in truth and fact they did, 

precisely as any stranger, pay in good faith to the master on 
519 said purchase by them the sum of $362,500 In gold, no part 

of which has ever been repaid or tendered to said purchasers ; 
wherefore these respondents will to the court insist that by force of 
the said final decree of confirmation of February 25, 1877, which is 
still in full force, unappealed from and unreversed, the said trustees 
are estopped and precluded from in any manner whatever disputing 
the validity of the title acquired thereunder, and that the said re- 
spondents, not being complainants in the said litigation and being 
compelled to pay money on their said bidding, are entitled to the 
protection allowed by the law to innocent third persons Lo purchase 
at judicial sales and pay money for the titles acquired thereat. 

These respondents further show to the court that they are in- 
formed and believe that the said consolidated company, the Chicago 
and Eastern Illinois Railroad Company, on September 1, 1877, pro- 
ceeded to issue, negotiate, and put into general circulation for value 
$3,000,000 of six per cent. bonds called first-mortgage bonds and 
secured by trust deed conveying all the property so belonging tosuch 

corpuration, and being the same line of railroad in [llinois and 
520 Indiana soas aforesaid purchased at such judicial sales by said 

Huidekoper, Shannon, and Denison, and also on December 
1, 1877, did proceed to negotiate and put into general circulation for 
value an issue of $1,000,000 bonds, commonly called income bonds, 
also secured by a second mortgage on said property, appurtenances, 
and income, and a further debt of $750,000 of bonds secured by 
mortgage on its Grape Creek Division southwardly from Danville, 
Illinois. 

These respondents further show to the court that they are in- 
formed and believe that the trustees, complainants herein, and the 
said Chicago, Danville and Vincennes Railroad Company were well 
aware of the conveyance made by said Huidekoper, Shannon, and 
Denison and the various consolidations and issue of first-mortgage 
and income bonds and issue of three million of stock, as herein- 
before more at large described, and the said trustees and railroad 
company well knew that such bonds and stock had been issued ex- 
clusively upon the basis of the integrity of the title acquired by said 

Huidekoper, Shannon, and Denison at such judicial sale, and 
o21 transferred toand subsequently vested in the parties herein 

inentioned, and the said trustees and said Chicago, Danville 
and Vincennes Railroad Company have known for the past five 
years that the said stock and bonds were being constantly and 
lurgely dealt in at the stock exchanges in Boston and New York; 
that transactions of many millions of dollars have taken place in 
such securities since the judicial sale aforesaid and prior to March 6, 
1SS2, when such reversal was obtained, and that all of such negoti- 
ations of stock and bonds were being entered into by innocent third 
persons, who invested their money relying upon the entire validity 
of the judicial sale aforesaid ; and these respondents will to the court 
Insist that, the title of said Chicago and Eastern Llhinois Railroad 
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Company to said railroad property and its income having been 
acquired in the manner before described, it holds the title thereto 
in fee simple, absolute, encumbered only as aforesaid, and that It Is, 
in equity, a trustee holding all such property for its mortgage cred- 

itors and shareholders, who are scattered in different States 
522 and countries and comprise several hundred persons and 

corporations in number, a large majority of whom were never 
the holders of any bonds whatever of the Chicago, Danville and 
Vineennes Railroad Company, but have become, since the judicial 
sale aforesaid and before the reversal by the Supreme Court of the 
United States, the purchasers of the bonds and stocks of said com- 
pany in good faith and for value, and that the said trustees and the 
said Chicago, Danville and Vincennes Railroad Company are, by 
reason of such matters, estopped and precluded from claiming any 
title or interest to or lien upon the said property, its equipments, 
appurtenances, and franchises. 

These respondents, further answering, say that the said respond- 
ents at said sale, and in the procurement of the title from the mas- 
ter, acted as the trustees for a large number of the holders of bonds 
secured by mortgage upon the Illinois Division of said mortgagor 
corporation, and also acted as the purchasing trustees for more than 
two hundred persons who had no interest: whatever in said Illinois 
Division securities, but were in every respect strangers to this liti- 

gation, who for the first time invested their money in the 
525 title to said property which stood in the name of said re- 
spondents. ? 

These respondents, further answering, say that during the five 
vears inlervening between the purchase by these respondents of said 
property and the reversal on March 6, 1882, the stocks and bonds 
issued by the said consolidated company were issued on the faith of 
its absolute and perfect title to the said property so acquired, as 
aforesaid, under the confirmed judicial sale, and have been largely 
and notoriously dealt in upon the stock exchanges of Beston and 
New York, and during said period a large majority of such stocks 
and bonds have, from time to time, changed ownership, so that on 
said March 6, 1882, when said reversal decree was pronounced, there 
were $4,000,000 bonds, as well as a large majority of the stock of said 
consolidated company, — had been, in good faith and for value and 
relying upon the title obtained under such judicial salé, as aivre- 
said, purchased and were owned by persons who were entire 

strangers to the original litigation and were never the owners 
o24 of any bonds of the Chicago, Danville and Vineennes Rail- 

road Company, and said respondent Denison had, more than 
three vears before said reversal, disposed of all lis interest, either 
in bonds or stocks of the said consolidated company, and the re- 
spondents, Huidekoper and Shannon, had, long before such reversal, 
also disposed of all of their interest, except il small amount of their 
bonds and stock, to a large number of innocent third persons, who 
had paid full value therefor, and in many cases large amounts of 
the stock and bonds of said consolidated company have changed 
ownership many times, and many of the original beneficiaries of 
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the purchase are now dead or scattered or absent from the jurisdie- 
tion of this court, and the account between said original purchasers 
and their beneficiaries had, many years before such reversal and 
while said original decree and decree of confirmation were in full 
force, been fully adjusted and closed between these respondents and 
the bondholders of both classes for whom they purchased, and the 

said property so by them bought at such confirmed judicial 
525 sale had been, with the full knowledge of said Chicago, Dan- 

ville and Vincennes Railroad Company, made the basis for 
new issue and negotiation of the stock and bonds of the Chicago 
and Eastern Illinois Railroad Company, being the consolidated com- 
pany mentioned herein. 

These respondents, further answering, say that the trustees, 
complainants herein, and the said Chicago, Danville and YVin- 
cennes Railroad Company were well aware of the conveyance 
made by said respondents and the various consolidations and trans- 
fers of the said property acquired by the said respondents at the sale 
of the said master of this court. 

These respondents insist that by reason of all and singular the 
matters aforesaid they are entitled in every respect to be treated, so 
far as the property embraced in the said original master’s deed 1s 
concerned, as bona fide purchasers for full value, without notice, and 
In no respect can they be barred or the title of said property in any 
way be impaired by the subsequent reversal of the original fore- 

closure decree of December 5, 1876. 
O26 And so having fully answered the said Frederick W. Huide- 
koper, Thomas W. Shannon, and John M. Denison pray that 
the said bill may be dismissed as against them and for their costs in 
this behalf most unjustly sustained. 7 
PFREDERIC W. HUIDEKOPER, 
THOMAS W. SHANNON, 
JOHN M. DENISON, Respondents. 


LAWRENCE, CAMPBELL ann LAWRENCE, 
HENRY CRAWFORD, 

WM. ARMSTRONG, Solicitors. 

Endorsed: Filed Apr. 30, 1883. W. H. Bradley, clerk. 


O27 On April 30th, A. D. 1883, the following order was entered 
before Hon. Henry W. Blodgett, district judge: 
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WitttAM R. Fospick ef al. 
v. | In Chancery. 
CuicaGo, DANVILLE AND VINCENNES Ratiroap { Original Bill. 
CoMPANY et al. 
and 


CHICAGO AND EASTERN ILLINoIS RAILROAD Com- 


ri N j ~ = 
— . Cross-Bill. 
Us. 
WitiiaAM R. Fosptck et al. } 


This day come all the parties, by their several solicitors, and by 
consent of parties it is ordered that the answer of the Chicago, Dan- 
villeand Vincennes Railroad Company to said cross-bill stand as 
the answer thereto of James W. Elwell, one of the defendants to said 
cross-bill; and it appearing to the court that issues are duly joined 
in said original and cross causes and replications duly filed to the 
several answers in each, it is hereby ordered that said original and 
cross causes be, and they hereby are, referred to Henry W. Bishop, 
Kisq.,one of the masters in chancery of this court, to take proofs 
upon all the issues in said cause and cross-cause and report the same 
to this court with all convenient speed. 


528 On the ninth day of June, 1884, there was filed in said 

clerk’s, office the report of Henry W. Bishop, one of the mas- 
ters in chancery of said court, his report together with the testimony 
and exhibits there to attached in said entitled cause; which said re- 
port, testimony, and exhibits are in the words and figures following, 
to wit: , 


529 In the Cireuit Court of the United States for the Nortnern 
District of Illinois. 


WILLIAM R. Fospick ef al. 


) 
vs. | InChancery. Orig- 
CuHIcAGO, DANVILLE AND VINCENNES RAILROAD | inal Bill. 
CoMPANY et al. 
and 


CHICAGO AND EASTERN ILLINOIS RAILROAD ) 
COMPANY ee : 
He Cross- Bill. 


WitiiaAM R. Fospick ef al. J 
Master’s Report of Lvidence. 


I, Henry W. Bishop, master in chancery, to whom by an order of 
this court the above-entitled cause was referred for the purposes in 
said order expressed, hereby report that on the seventh (7) day of 
May, A. D. 1885, and upon all other days mentioned in the testi- 
mony herewith reported, I was attended by Mr. Edwin Walker and 
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by Mr. M. W. Fuller, on behalf of the defendants, and by Mr. Henry 
Crawford and Mr. Wm. Armstrong, on behalf of the complainants, 
and the testimony of Frederick Huidekoper, A. S. Dunham, 
030 and $. P. McConnell was taken before me, the witnesses hav- 
ing each been duly cautioned and sworn, and is herewith 
reported. 

And I further report that upon such hearing the exhibits here- 
with returned and herein referred to were also offered in evidence, 
and i herewith report the same to the court, together with the testi- 
mony elsewhere taken in said cause which was also presented to me 
and offered upon this hearing. 

All of which is respectfully submitted. 

HENRY W. BISHOP, 
Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


Dated Chicago, June 9th, 1884. 


d31 Counsel for the trustees offered in evidence the first mort- 

gage on the Illinois Division of the C., D. & V. R., executed 
March 10, 1869; also bond No. 280, which was issued under this 
mortgage. Pe 

Counsel for the defendant admits the execution of the mortgage 
and its record as charged in the bill. 

Counsel for the trustees offers in evidence the declaration of for- 
feiture, dated June 27, 1882. 

Counsel for defendant admits the authority of Mr. Fuller to sign 
the names of the trustees to the declaration of forfeiture and the 
service on the company, but objects to its admission in evidence on 
the ground of irrelevancy. 

Counsel for the trustees offers in evidence the demand on the 
trustees by Huidekoper, Shannon, and Denison dated May 31, 1882. 

Counsel for the defendant admits the genuineness of the signa- 
tures, and that it was served as stated. 

Adjourned to 10 o’clock a. m., March 8th. 

Signature waived. 


532 Parties met pursuant to adjournment, at ten o’clock a. m., 
March 8, 1888. 
Present: Messrs. Crawford, Lawrence, Fuller, and Walker. 


Counsel for the trustees offered in evidence coupon maturing 
April 1, 1874, coupon No. 10 from bond No. 986, with tie certificate 
of protest attached, marked Exhibit D. 


l'REDERICK W. HuIDEKOPER, having been duly sworn, was ex- 
amined by Mr. FuLver, and testified as follows: 


Q. You are une of the parties who signed the demand dated 
May 31, 1882, made on the trustees, are you? 
A. Yes, sir. 
Q. That was signed by yourself, T. W. Shannon, and John M. 
Denison ? 
27—216 
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A. Yes, sir. 

@. How many of the bonds issued by the Chicago, Danville & 
Vincennes railroad and secured by the mortgage or deed of trust 
executed by the company to the trustees on the 10th of March, 1567, 
did you, Mr. Shannon, and Mr. Denison hold on May 381, 15527 

A. I think about 2,540. 

Q. Were those the bonds that were placed in the custody of the 
clerk of this court under the proceedings of foreclosure which went 
to decree in December, 1876? 

A. Yes, sir; they were. 
D930 Q. Did you and Shannon and Denison own all these bonds, 
or did you represent other parties as to the whole or part of 
them? 

A. They were transferred to us for the purpose of representing all 
the interest in the matter. 

(). So that you either owned or represented the whole of them ? 

A. Yes, sir. 

(). You state in the demand in question, dated May 31, 1882, that 
a large number of coupons maturing in October, 1875, were pre- 
sented for payment at the ottice of the defendant company, in New 
York city, on orabout the 9th day of October, 1875, and payment 
demanded and refused; what knowledge have you as to that? 

A. I made a personal demand between the fourth and ninth of 
October, 1875, upon the treasurer and president of the company for 
the payment of 217 coupons which matured on the Ist day of Oc- 
tober, 1875, from the first-mortgage bonds of the Illinois Division, of 
the date of March 10th, 1869, and maturing October 1, 18785. 

(). Were they protested ? 

A. No, sir; they were not protested. 

(). Who did you make the demand of? 

A. ‘The president and treasurer. They were both present. 
534 (. Did they refuse payment? 
A. ‘They refused payment. 

Q. Did you hold these twenty-three hundred and odd bonds on 
the day of the sale by the master, February 27, 1877? 

A. 1 held 2,328 or thereabouts the day of the sale. I am refer- 
ring to the three parties. 

(). You personally owned some of the bonds? 

A. Yes, sir. 

Q. So did Mr. Shannon and so did Mr. Denison ? 

A: Yes, Sit. 

Q. And then you had or owned the others, as trustees for the 
actual owners ? 

A. Yes, sir. 

Q. How long after that sale did you organize the corporation 
‘alled the Chicago & Nashville Railroad Company ? 

A. We organized that on the 14th day of December, 1876. 

(). Prior to the sale? | 

A. Yes, sir. 

Q. Was that corporation organized with a view of purchasing at 
the sale? 
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A. It was organized with a view of acquiring the property after 
the purchase—of taking the title after the purchase. 
©. That was after the decree of foreclosure ? 
A. Yes, sir. 
535 ©. Were all the owners of the 2,328 bonds interested in 
the organization of the Chicago & Nashville Railroad Com- 
pany who were the parties that organized the corporation ? 


Objected to, the paper being the best evidence. 
Admitted subject to objection. 


A. I want to correct my answer in regard to the date of the or- 
ganization: The date of the signing of the articles was December 14, 
1876; the date of the filing of the organization with the secretary of 
state was February 12, 1877; the date of the organization of the 
company, if I recollect rightly, is August, 1877; I can give you the 
date later. 

Mr. Futrer: I offer the articles of incorporation of the Chicago 
& Nashville Railroad Company, with the endorsements thereon, in 
evidence, to be marked Exhibit E. 


Q. Were the parties who subscribed the articles the owners of the 
2.328 bonds ? 

A. Yes, sir; for themselves and as trustee-. 

Q. When was the name of the company changed ? 

A. It was consolidated. 

Q. If you have any papers that show it produce them. 

A. On the 28th of August, 1877, it was consolidated with the 
State Line and Covington Railroad Company. 


536 Mr. WALKER: I object to proving the consolidation in that 
way. 

Q. Have you got the consolidation with you? 

A. I have got the original here. 

(). This consolidation paper states that “the undersigned, com- 
prising all the stockholders in the Nashville Railroad Company, 
hereby declare the within and foregoing consolidation agreement 
with the State Line & Covington railroad was made with our express 
consent and direction, ete.,” which issigned Fk. W. Huidekoper, T. W. 
Shannon, and J. M. Denison. Were F. W. Huidekoper, T. W. 
Shannon, and J. M. Denison all the stockholders of the Chicago & 
Nashville railroad on the 28th of August, 1877? 

A. Yes, sir; they were. 

Counsel for the trustees offered in evidence the articles of con- 
solidation of the Chicago and Nashville railroad and the State Line 
& Covington railroad, marked “ Exhibit F.” 


Objected to by counsel for defendant. 


Q. Who were the officers of the Chicago & Danville Railroad 
Company at this time, August 28, 1877? 
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537 A. P. H. Kent was president and A.S. Dunham was secre- 
tary of the Chicago & Nashville railroad. 

©. Who was Kent? 

A. Kent was a gentleman living in Chicago. 

Q. What business was he engaged in ? 

A. I don’t think he was doing anything at the time. 

Q. What had he been doing ? 

A. I think he was living on a farm in Indiana previous to that. 

2. Did he have any stock in the Chicago & Nashville Railroad 
Company ? 

A. I don’t remember whether he had or not. 

Q. Who was Dunham ? 

A. Dunham was at the time acting as auditor for the receiver for 
the Chicago, Danville & Vincennes. 

Q. How long have you been connected with that road ? 

A. Five or six years. 

Q. In what business has Dunham been engaged since August 28, 
1877? 

A. He had been engaged as secretary of the Eastern Illinois road 
ever since, and part of the time he has been auditor of the Eastern 
Illinois. 

Q. What was the State Line & Covington railroad and who were 

the officers of that? 
538 A. I. H. Story, of Boston, was president and R. H. Mangan, 
of New York, the secretary. 

(. What interest did the holders of the 2,328 bonds have in the 
Chicago & Eastern Illinois Railroad Company on the 28th of Au- 
gust, 1877? 

Objected to by Mr. Lawrence. It does not appear who is referred 
to, and that there were any bonds outstanding. 


A. They had no interest except what they acquired through their 
trustees—except what Huidekoper, Shannon, and Denison. 

Q. What interest did Huidekoper, Shannon, and Denison take in 
the new company on the 28th of August, 1877 ? 
A. They became stockholders of the new consolidated corpora- 
tion. 

Q. Were you a party complainant to a bill filed by Stephen Os- 
good and others for the foreclosure of this mortgage ? 


Objected to by Mr. Crawford on the ground that there is no alle- 
gation whatever in the trustees’ bill to justify any such inquiry. 


A. I believe I was made a co-complainant with Osgood at one 
stage of that suit. 
Q. Were you a party to a petition filed in this case on the 
539 6th of January, 1876? 
A. I was one of the intervenors in that petition. 
Q. It was signed by you, was it not? 
A. I don’t remember. I don’t think it was. 
Q. Reference is made in the supplemental bill to a decree in In- 
diana in favor of the trustees for the bondholders of the Indiana 
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Division. Do you know how much the credit is to which that de- 
cree is subject ? 

Objected to by Mr. Walker. 

A. My recollection is, about $62,000. I have just been looking 
for the master’s report. It was about on that basis that the divi- 
dend was declared by agreement with Mr. Walker. 


Cross-examination by Mr. WALKER: 
Q. You say you signed the demand of the trustees May 31, 1882, 
that they should declare the principal of these bonds due? 
A. Yes, sir. 
Q. Who else signed the demand ? 
A. Mr. Shannon and Mr. Denison. 
Q. Did they sign it personally or did you sign in their behalf? 
A. They signed it personally, I believe. 
©. In that demand you represented, you say, 2,340 bonds ? 
540 A. About that. 
Q. Did you have any special authority from the holders 
and owners of these bonds to sign that demand ? 
A. I coneluded I had full authority froth’ them to do so. 
Q. I ask you if you had any special authority ? 
A. No, sir; I don’ know I have any special authority. I did not 
think I required it. 
Q. What authority had you? 
A. As the owners of these bonds. 
@. Were you owners of these bonds? 
A. Yes, sir; and trustee, I was. 
Q. You simply held the bonds in trust for the owners of them, 
did Set not ? 
. I suppose that was it. 
ry How long had you held these bonds as trustee 
A. Ever since 1875 and 1876. 
Q. For what special purpose was that trust created ? 
A. The protection of the interests of the parties. 
(). Was it in writing? 
A. Yes, sir. 
QQ. Have you that writing or a copy of it? 
A. Not with me at present. 
(. Have you the control of it? 
A. Yes, sir. 
54] Q. Will you produce it? 
A. I will produce a copy. 
When can you do so? 
I can do so this afternoon. It is the same paper referred to in 
the articles of consolidation. 
Q. Between April 4th and 9th, 1875, you say you presented the 
coupons from 217 bonds and demanded payment? 
A. Yes, sir. 
Q. And demanded that payment of Mr. Judson, as _ president, 


») 


znd—who was treasurer of the company * 
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A. Mr. Tenny was treasurer. 

Q. What did they say in response to your demand? 

A. They said they hadn’t money to pay it. 

Q. Did they state why ? 

A. I don’t recall. 

(. Did they not state at that time that a bill had been filed to 
foreclose this mortgage and a receiver appointed by the court ? 

A. I don’t recall their telling me any such thing at the time. 

Q. Your evidence has been taken heretofore on that same matter, 
has it not? 

A. Yes, sir; it has. 

Q. Do you remember what you testified as to the response 
542 made to your demand by Judson and Tenny? 
A. No, sir; Ido not. I have not looked over it. 

. I will bring it in and refresh your recollection. 

A. Ihave it here. My recollection was probably better than it is 
Q. Do you remember what response they made ? 

A. I believe this was the response they made: their reply was 
they had no money to pay it, and if they had the court would not 
allow them to pay it. 

Q. As a matter of fact, was the road and ‘all its property in the 
hands of a receiver at the time you made this demand ? 

A. It was. 

Q. Who was the receiver ? 

A. A. Anderson at this time. 

(). Did you present those coupons as a trustee or were you owner 
of the bonds independant of the trust ? 

A. I did not own the 217 bonds; they were part of the trust 
bonds. 

Q. Who were your co-trustees in that matter ? 


Mr. LAWRENCE: li is understood all this testimony is taken 
543 under objection without interposing an objection jto every 
question. 


A. A great many of these coupons were sent to me for the specific 
purpose for which I used them as agent in making demand for pay- 
ment—almost all of them. <A great many of the bonds to whieh thev 
belong had not at that time passed into the trust. A large propor- 
tion were sent me for this specific purpose, to present to the company 
and demand payment. 

(). You say that none of these bonds had come into the trust at 
the time you presented the demand ? 

\. No, sir; I didn’t say that; [ say only a portion of them had. 

(). Could you remember the numbers of those coupons ? 

A. No, sir; I do not. 

. Do you remember the numbers of the bonds they were detached 
from ? : 

A. No, sir; I do not. 

(). Do you remember the numbers of the bonds that had come 


; 


into the trust at that time ‘ 
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A. No, sir; I do not. 
(). Nor can you state these had not come into the trust ? 
A. Because a great many of these coupons were sent to me 
O44 by registered mail and express from the parties for the specific 
purpose of being presented, and had to be returned to them, 
so | knew if they had belonged to the bonds they would nat have 
been returned to the parties. 
(. Were these bonds presented as a part of the scheme of the fore- 
closure of this mortgage ” 
A. They were presented as having become due, and desiring them 
to be paid. 
Q. You knew they could uot,or would not, be paid before pre- 
senting them, did you not? 
A. Yes, sir; it was to help to get some of the rights of the bond- 
holders recognized in some place. 
Q. That is not answering the question; you knew the coupons 
would not be paid when they were presented ? 
A. They were presented to preserve, or try to reserve, the rights 
of the bondholders. 
Q). In the litigation then pending ? 
A. Yes, sir; that was part of it. he 
(). At that time there were two bills pending for the foreclosure 
of this mortgage ? 


a. © es, sir. 
Q. One by Stephen Osgood, to which you were a party complain- 
ant? 
545 A. Yes, sir. 


Q. And the others by the trustees ? 

A. Yes, sir. 

(). Both pending in this court? 

A. I think they were nominal complainants. 

©. Who were nominal complainants ? 

A. The trustees. 

Q. Who were the real complainants ? 

A. They were real complainants. 

Q. You say they were nominal complainants. Who were the real 
complainants ? 

A. I thought you were. 

@. You thought I was : 

A. Yes, sir. 

(). Was I a bondholder ? 

A. No, sir; you signed their declaration, though. 

(). Then, you say in your opinion the trustees were the nominal 
complainant- and I was the real complainant-, or one of them. Is 
that your answer ? 

Objected to by Mr. Lawrence, as the record will show. 

A. My meaning by that answer is that | thought you practically 
controlled the litigation. 


Q. Were you in this litigation as an intervening bondholder under 
an intervening petition ? 
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A. No, sir; I was not. 
O46 Q. Why did you think I controlled the litigation? Did 
[ file a bill as attorney ” 

A. No, sir. 
Q. Did I sign the declaration as attorney for the railroad com- 
. No, sir; but for one of the trustees. 
(. For one of the trustees? 

A. Yes, sir. The declaration was written in your office. 

Q. That is not true. Do you know where it was written of your 
own knowledge? 

A. No, sir. 
2. Why do you say it was written in my office? 
A. I understood you to say so. 
(. When did I say so? 
A. Within the last year. 
@. To whom ? 
A. To Mr. Crawford and myself. 
(). That is not true. 
A 
« 
A 


meal 


. It is true. 
. Where was I at the time I made that statement ? 
. It was in Judge Harlan’s room, if I remember right, last June. 
(. Who was present and who heard it besides you and your 
counsel ? 
A. I don’t know. 
(. Did any one? 
A. I don’t remember, and you gave the reason why you 
547 allowed your clerk to write it there; at least you spoke of 
allowing your clerk to write it there. 
(. How many bonds had come into the trust at the time you pre- 
sented those coupons, in October, 1875, ior payment ” 
A. I cannot recall; my impression is some eleven to twelve 
hundred thousand dollars. 
Q. [ asked you who were your co-trustees in that matter. You 
did not answer that question. I repeat it now. 
A. George W. Gill, Thomas W. Shannon, John M. Denison, W. 
T. Hickok, Chandler Robbins, and A. A. Sumner. 
Q. These trustees «vere called a bondholders’ meeting, were they 
not? 
A. Yes, sir. 
Q. When were they appointed ? 
A. I think in March, 1875. 
Q. I will ask you if you received any authority from your co- 
trustees to sign the demand of May, 1882? 
A. I wish to draw a distinct difference between Huidekoper, Den- 
ison, and Shannon and the bondholders’ committee. 
Q. Do you draw any distinction between Huidekoper, 
548 Shannon, and Denison, as trustees, and the trustees whom you 
have already named? 


~ 


A. Not the trustees whom I have already named; no, sir. 
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Q. I asked you if you received any authority from your co- 
trustees to sign the demand of May, 1882. 

A. No, sir; each one of the trustees signed it individually—my- 
self, Mr. Shannon, and Mr. Denison. 

Q. Then in that particular matter the other gentlemen whom you 
have named had no interest and were not trustees? 

A. No, sir; they were not. 

Q. The authority to do this, you say, was in writing and is evi- 
denced by a paper which you will produce? 
A. Yes, sir. 


Counsel for the trustees offers in evidence the Indiana decree, 
attached to the original bill as Exhibit “A” and here marked 
Exhibit “ G.” 

Objected to by counsel for defendant. 

Counsel for the trustees offers in evidence the mortgage between 
Fosdick and Fish and the Chicago, Danville & Vincennes railroad, 
made March 12, 1872, marked Exhibit “ H.” 

Objected to as before. 
549 Counsel for the trustees offers in evidence the consolidated 
mortgage, being Exhibit “G,” attached to the original bill, 
dated April 24, 1872, and here marked Exhibit “ I.” 


Mr. CrAwrorp: I offer in evidence the deposition of Mr. Dunham 
and the exhibits attached thereto, taken on behalf of the complain- 
ant, being Exhibits C, D, E, F,G, and K, attached to the former tes- 
timony. 


Cross-examination by Mr. CRawrorp: 


2? 


Q. Please look at the paper now shown you, being Exhibit “ k, 
attached to the deposition of Dunham, and state what the same is. 

A. It isa demand of the trustees of the railroad and a declara- 
tion. 

(. Please state whether you know the handwriting of William R. 
Fosdick. 

A. Yes, sir; I do. 

Q. Is the signature attached to the paper now before you his gen- 
ulne signature, or is it not? 

A. Yes, sir; it is. 

Q. Do you know the handwriting of James D. Fish? 

A. Merely from seeing it attached to the papers, bonds, and 
500 soon. I never saw him sign it. 
Q. Please state in whose handwriting the signature of 

James D. Fish, attached to the declaration, is. 

A. I should say it was in Mr. Edward Walker’s handwriting. 

Q. Are you familiar with his handwriting ? 

A. Yes, sir; I have seen him write. 

Q. In your judgment, was the signature made by him ? 

A. Yes, sir. 

Q. In whose handwriting is the word “ trustees?” 

A. Mr. Walker’s handwriting. 
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A. In whose handwriting are these words, “ I acknowledge serv- 
ice of the foregoing notice of this 26th day of February, 1875, at 
the city of Chicago?” 

A. It is Mr. Judson’s handwriting. 

Q. Is his genuine signature attached thereto? 
A. Yes, sir. 

Signature waived. 


Mr. Crawrorp: I offer in evidence the master’s report of sale of 
February 17, 1877, marked Exhibit “ K ;” also the order of court nisi 
confirming the master’s report of February 17, unless exceptions 

were filed, marked Exhibit “ L;” also the order of this court 

ool of February 26, 1877, marked Exhibit “ M.” 
Also the original master’s deed of April 15, 1877, with the 
acknowledgements and certificates of record, marked Exhibit “ N.” 

Also deed of Huidekoper, Shannon, and Denison to the Chicago 
and Nashville Railroad Company, dated August 28, 1877, with the 
acknowledgement and record of the same, marked Exhibit “ O.” 

Also the original deed of trust of the Chicago and Eastern Illinois 
Railroad Company to D. R. Mangam, dated September 1, 1877, se- 
curing three millions of six per cent. sinking-fund bonds, together 
with the certificate of record thereof in the recorders’ oftices of Cook, 
Will, Kankakee, Iroquois, and Vermillion counties, [llinois, marked 
Exhibit “ P.” 

Objected to. 

Also trust deed by the Chicago and Eastern Illinois Railroad 
Company to Thomas W. Shannon, trustee, dated December 1, 1877, 

to secure one million dollars of income bonds, together with 
002 the acknowledgement and certificate of the record of the same 

in the counties of Cook, Will, Kankakee, Iroquois, and Ver- 
million, marked Exhibit “ Q.” 

bjected to. 

Also the consolidation between the Chicago and Eastern Illivois 
Railroad Company and the Danville and Grape Creek Railroad 
Company, dated March 8, 1881, marked Exhibit “ R.” 

Objected to. 

Mr. Crawrorp: In behalf of the intervening bondholders I offer 
in evidence depositions taken in this case before E. L. Owen, 
United States commissioner, on May 19, 1876,and subsequent days, 
in New York, and now returned and on file. 

Mr. Fut.er: I offer, on the part of the complainant, the petition 
of Huidekoper, Shannon, and Denison, filed in the cause on the 17th 
day of February, 1877, and the order of the court of February 26, 
1877, referring that petition to the master. 

Also the order of April 12, 1877, confirming the master’s report 

on the petition of Huidekoper, Shannon, and Denison. 
509 Also the report of the master, of April 16, 1877, as to the 
surrender of bonds by Huidekoper, Shannon, and Denison 
to him and the delivery of the deea. 

Also the order of the supreme court, October term, 1882, and the 

opinion of the court upon the question of the reversal of the order 
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of April 12 and 16 and November 18, 1877, and the judgment and 
opinion of the supreme court reversing the decree of foreclosure, 
March 6, 1882. 


Adjourned to 10 o’clock, May 9th. 
Signature waived. 


554 A. A.S. Dunham. 
Q. Are you secretary of the Chicago & Eastern Illinois 
railroad ? 

A. Yes, sir. 

Q. Have you made a calculation of the amount of interest due on 
the principal and coupons of the first-mortgage [Illinois Division 
bonds of the Chicago, Danville & Vincennes railroad up to June 1, 
1883, from the date of the original default, in October, 1875? 

A. Yes, sir. | 

Q. Please look at the paper now handed — and state what it is 
and in whose handwriting it is. | 

A. It is the statement just referred to by you and is in the hand- 
writing of one of my clerks. 

Q. By whom was it prepared ? 

A. I prepared the figures. 

(). Please state what is the amount now due on the first-mortgage 
Illinois Division bonds, dating from the original default in October, 
1873. 

A. I make it $4,795,416.66, as per annexed statement, marked 
Exhibit “ T.” 

(). That statement does not take into account at all the small 
payments that were made under what is known as “the funding 

scheme?” 
5DOD A. No, sir. 
Q. Any payments made under the funding scheme are to 
be deducted from that amount? 
A. Yes, sir. 


Cross-examination by Mr. WALKER: 


Q. What had you before you when you made this computation— 
what data? 

A. Nothing at all. 

Q. You know nothing about the payments that have been made 
upon the bonds or the present condition of them? 

A. No, sir; I have not looked at them. 

(). Do you know where the bonds are? 

A. I suppose they are filed here in court. 

(). All here in the court, so far as you know ? 

A. Yes, sir. 

(. You have not examined them ? 

A. No, sir. 

@. You do not know whether any credits are endorsed on the 
bonds or not ? : 


A. No, sir. 
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Q. You don’t know what coupons are attached to them? 
A. No, sir. 
la. You - oie know how much is actually due on the bonds, 
556 ~—or will be due on the Ist of June next? 
A. No. sir. 
Q. You simply took the two and a half millions and computed 
the interest from October, 1873, to June, 1883? 
A. Yes, sir; that is purely an interest calculation from the face 
of the bonds and the face of the coupons from October 1, 1873, to 
June 1, 1883. 


Mr. FuLLER: 


Q. At what rate on the coupons? 
A. Six per cent. 
Mr. WaLKER: Were you secretary of the Chicago & Nashville 
Railroad Company in 1877 ? 
A. I think it [I] was. The record would show that. 
. You mean the records of the company? 
A. Yes, sir. 
®. Where are those record books? 
A. Filed with the Chicago and Eastern Illinois papers, I believe. 
Q. The record books filed with the papers? 
A. Filed in the vault, | believe. 
Q. The record book of the Chicago & Nashville Railroad Com- 
pany is in the possession and custody of the Chicago & Eastern IIli- 
nois at the present time” 
O07 ~ Yes, sir. 
Do you know anything about the stock book of the Chi- 
cago & Nethvill. Railroad Company ? 
A. I don’t know where that is. I think probably that is in the 
same place. 
a. Did you have charge, as secretary, of the stock book * ? 
That I do not recollect now. 
_ Did you ever see the stock book of that company? 
re I can’t recollect. It has been so long ago, and having had no 
occasion to look at the paper for a long while, I do not know what 
is there. 
Q. Are you an officer of the Chicago & Eastern Illinais now? 
A. Yes, sir; [ am acting as secretary of the company. 
Q. You had the custody of the record books of that company ? 
A. They are supposed to be in my custody. 
Q. You mg e access to them ? 
A. Yes, 


Redirect examination: 


Q. Were you connected with the C., D. & V. railroad in 1872? 
A. Yes, sir. 
(). For how long before that time? 
508 A. I think I entered their employ about the Ist of Feb- 
ruary, 1873. 
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Q. Have you been familiar with the affairs of the C., D. & Y. 
since the first part of 1873 down to the present time? 

A. Somewhat so. 

Q. I think you testified before, in your testimony taken under a 
former reference, that the entire amount of two and a half million 
first-mortgage Illinois Division bonds had been actually issued and 
outstanding against. that company in 1873; is that correct? 

naa think that i is correct. 

Q. ag company made default on payment of a fall coupon in 
October, 1875? 

A. That is my recollection now. 

2. Has the Chicago, Danville and Vincennes railroad ever paid 
any sum whatever upon its first-mortgage Illinois Division bonds 
since October 1, 1873, with the exception of the sums of money that 
were paid under what is known as the funding scheme ? 

A. Not that I recollect of. 

(). Were you in such a condition you would have known of any 

such payment if any had been made? 
ooo A. I think I would. 

Q. After the receiver was appointed did you continue in 
the management of the company in an official capacity after that 
time and during the receivership ? 

A. Yes, sir. 

Q. Sothat your familiarity with the Chicago, Danville & Vin- 
cennes Company’s bonded debt and payments made thereon was 
continuous from the first part of 1875 down to the receivership ? 

A. Yes, sIr. 


Recross-examination by Mr. WALKER: 


Have you any knowledge of outstanding coupons upon those 
bonds at the present time—personal knowledge ? 

A. I could not arrive at that without examining the bonds 

(). ‘That you have not done? 

A. No, sir. 

(). By an examination of the bonds on file in the clerk’s office in 
this case you could state accurately the amount of coupons outs stand- 
ing or attached to the bonds ? 

A. Yes, sir 
560 Q. Without that examination you could not state it? 
A. [do not know but what I possibly could by an exami- 
nation of the old company’s ledger. 

(). That ledger closed at what time ? 

A. Shortly after the receiver was appointed. 

@. ‘That was in 1875? 

A. Yes, sir. 

4 In February ? 

Yes, sir. 

@ So you speak of the books of the company as they stood at that 
time ? 

A. Yes, sir. 
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Q. Since that time you have no personal knowledge in regard to 
them ? 

A. No, sir. 

Q. I ask you again if, by a personal examination of the bonds in 
the clerk’s office, you could state accurately the number of coupons 
that are unpaid and past due? 

A. Yes, sir; I think I could. That would be the proper source 
to go to. 

Q. There you have not gone? 

a. No, sir. 


Direct examination resumed: 


561 Q. Were there not 2,500 bonds issued with full coupons ? 
A. I believe so. 

Q. Was there not a coupon on every one of the 2,500 bonds that 
was due October 1, 1873? 

A. I should think there was. 

Q. Were there not 2,500 bonds of $35 each due April 1, 1874? 

A. There should be. 

. Do you know of asingle bond ever issued by the company 
with any coupons detached from it and not connected with it of a 
date maturing after October 1, 1873” 

A. I do not know; I could — answer that for I was not present 
when the bonds were issued. 

Q. Do you know of any such ? 

A. No, sir. 

@. You have been over the bonds from time to time and checked 
them? 

A. Yes, sir. 


Q. So far as you know, all the coupons belonging to the bonds. 


were attached to them ? 

A. So far as I know, everything that should be was attacked and 
agreed with the books of the company. 

Q. I mean by attached they were originally on the bond, 
562 but some of them were cut off and surrendered or deposited 
under the finding scheme? 

A. 1 believe there were some. ; 

Q. So that, unless there were some exceptional cases, there are just 
2,500 coupons, of $35 each, falling due every six months? 

A. Yes, sir; unless there may be some detached under the fund- 
ing scheme which you mention. Those would be exceptions. 

Q. They would not be attached to the bonds, but there was a paper 
issued for the par of the coupons? 

A. Yes, sir. 

Q. So that would be outstanding, 
the coupons ? 

A. Yes, sir; one or the other would be outstanding, I should 
say. 

Q. The coupons were outstanding in the trustee’s hands, were 
they not; simply deposited ? 


would it not, and equivalent to 
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A. So I was notified. | 
Q. This paper is got up on the theory that the bonds were issued 
with full coupens? 
A. Yes, sir. 
Q. 2,500 coupons falling due each six months? 
563 A. Yes, sir. 7 
Q. That being the case, your recollection would be as cor- 
rect on that basis as though you had examined all the coupon sheets 
and counted them all up? 


A. Yes, sir. 
Signature waived. 


Endorsed: Filed June 9, 1884. Wm. H. Bradley, clerk. 


564 Circuit Court of the United States, Northern District of 
Illinois. 


Fospick & I iIsH \ 
te. Ss 


CuicaGco, DANVILLE & Vincennes. RAmLroap. J 


Depositions of 8. P. MeConnell and F. W. Huidekoper, Taken February 
the 19th, 1884. 
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A. S. P. McConnell; occupation, attorney-at-law. 

Q. You may state whether you were counsel or solicitor for either 
of the parties in the case of Fosdick & Fish against the Chicago, 
Danville & Vincennes railroad. 

A. I hardly think I was in this case. 

(). How were you connected with the case at all? 

A. I was associated with Mr. Crawford during the time that he 
was interested in that litigation in connection with the Chicago, 
Danville & Vincennes R. R. 

(. What persons did he represent? 

A. I represented Mr. Crawford rather than any one else. 

(. Were you not a partner of Mr. Crawford’s during that time? 

A. Not ina general sense. I was, in a limited way, in connec- 
tion with certain business. 

(J. You say you represented Mr. Crawford in a certain sense in 
that litigation ? 

A. No; I would hardly want to be understood that I represented 

Mr. Crawford in that litigation. I occupied this position, I 
065 will state generally, while I was associated with Mr. Crawford 

in certain matters, and in others I was really only acting for 
him, not exactly in a clerical capacity, but in a subordinate capacity, 
and represented him in matters as he instructed me in his absence 
or when here; when I was delegated, if he was otherwise busy, I 
took care of certain matters. 

Q. What interest did Mr. Crawford represent in that litigation ? 

A. Mr. Crawford, so far as I knew, represented a committee of the 
bondholders. 


? 
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The first-mortgage bondholders ? 

A. The first-mortgage bondholders. 

(. Did he represent that committee during the entire litigation 
and until the decree was entered ” 

A. I think Mr. Crawford will admit that without any question. 

So faras I knew ,Mr. Crawford did represent a committee of the 
bondholders during that litigation. 

Q. Did you oflice with Mr. Crawford during that time? 

A. Yes, sir. 

Q. What do you know about the service of notices, motions, and 
intervening positions [petitions] and other matters that came up 
before the court during the pendency of that litigation on Mr. Craw- 
ford and yourself in a general way ? 

A. ‘That is too general a question for me to answer. 

(J. Your notice is served at your office upon you or Mr. Crawford 
or both of you? 

A. In a certain kind of intervening petitions we were served with 

notices, not in all of them. 
566 Q. You think you were not served in all of them? 
. | remember distinctly we were not served in all of them. 

(). Do 1 you know whether or not you were required by the court, 
not by any order entered, but all parties were required by the court 
and all counsel engaged in the matter to serve notices on Mr. Craw- 
ford of all proceedings ? 

A. I havea recollection of this kind, that we were anxious to be 
served in these cases ip order that the interest of the bondholders 
might be protected against allowances that should not have been 
muade,.and we attempted to have notices served upon them in those . 
matters, but it did happen a great many times that we were not 
served,and I remember we complained that we were not. It may be, 
I can’t recollect that fact, that after we complained of it we got notices ; 
I could not remember. 

Q. I will ask if you were not present representing Mr. Crawford 
on the hearing by the master of intervening petitions and matters of 
that kind that were referred to him to take proof under the order of 
court ? 

A. At agreat many of them; yes, sir. 

Q. Were you not at most of them unless Mr. Crawford himself 
was present ¢ 

A. Yes, sir. I think either Mr. Crawford or I intended to be pres- 
ent at most of those if we heard of them. 

Q. Were you present at the time the final decree was enrolled or 
entered of record ? 

A. Yes, sir. 
567 Q. Were you present at the argument upon the exception ? 
A. I think I was. 

Q. Was Mr. Crawford also present ? 

A. I think he was. 

Q. Do you know who prepared the drafting of the final decree in 
the case ? 

A. The most of the decree was, if I remember, prepared by Mr. 
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Campbell or in his office, and then it was submitted, I think, to our 
office. 

Q. For approval ? 

A. Forapproval. Ican’t recollect exactly. My recollection would 
be that the decree went between the two offices a good deal and 
probably about as much done in our office as in the other; possibly 
more, but | don’t remember. 

Q. Don’t remember just how much ” 

A. I don’t remember just how much. We had charge of it some 
of — time and Mr. Campbell. Whether it was originally prepared 
at Campbell’s office and went to ours I am unable to state at this 
time. I think he had a good deal to do with the preparation of the 
decree. 

Q. But before it was presented to the court for enrollment it was 
in your office and was examined ? 

A. Yes, sir. 


Cross-examination by Mr. CRAWForRD: 


Q. Was not the general attitude of the trustees and their 
568  solicitorsin the Fish & Fosdick — from first to last hostile to 
the attitude of the intervening bondholders and their counsel ? 

A. Yes, sir; there seetned to be a kind of hostility all the time 
from the off.ce of Lawrence, Campbell & Lawrence. 

(). Was there not, as far as you know, entire cordiality between 
Mr. Walker as pretending to represent the railroad company on the 
one side and the solicitors for the trustees on the other? 

A. | know we always felt so. 

(). Did not appearances justify that? 

A. Appearances did indicate it. 

Q. As regards the intervening petitioners filed by the bondholders, 
don’t you know as a matter of fact that both the trustees and their 
solicitor, Mr. Walker, from first to last undertook to ignore the status 
of the bondholders in that litigation ? 

A. I know that is what we thought at the time. 

(). Was not that continuous during the entire two years the suit 
was pending before tinal decree ? 

A. Except as at that end of it when we rather compelled Mr. 
Campbell to enter that decree. I mean to say during all that time 
we had but little assistance from Mr. Campbell, who seemed to be 
very hostile towards any proceeding that would result in any bene- 
fit to the bondholders. 

Q. You spoke of entering the decree. Did you not, in fact, mean it 
was In consequence of our continued effort to get the matter to some 
result that compelled the entry of a final decree? 

A. Yes, sir; that decree was finally entered after consider- 
069 = able pursuit of the attorneys who represented the trustees. 
Q. Was not the railroad company, represented by Mr. 
Walker, and the trustees, represented by their solicitors, acting to- 
gether in resisting the efforts of the bondholders to bring the suit 
to a final determination ? 
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A. I can only say we felt and thought so at the time. 

(. From first to last in that litigation did the bondholders, either 
by the committee or by the solicitor representing it, exercise any 
control over the conduct of that suit? 

A. I should say not. 

Q. Do you know of asingle consultation being had between the 
solicitors of the bondholders’ committee and the solicitors for the 
trustees before the time we intervened for the final decree ? 

A. I think never before or just before the entry of the final de- 
cree, and then only as we insisted with Mr. Campbell that there 
should be a decree entered, and I remember that that decree was 
finally entered after a very strong pursuit, as I said, of Mr. Camp- 
bell. 

Q. Were you down at Joliet at any time during the hearing of 
matters in the Osgood case? 

A. No, sir; I never was. 

@. You know somewhat of that? 

A. Yes, sir. 

. Be good enough to state whether you do not know that Mr. 

Campbell appeared in the Osgood suit as representing the 
570 railroad company in arguing the demurrer and took part in 
the Osgood case at Joliet. 

A. No, sir; I would not know that. 

Q. Do you not know Mr. Walker also represented the trustees in 
the Osgood suit and undertook to remove it in behalf of the trus- 
tees in the United States court? Haven’t you repeatedly seen the 
petition for removal ? 

Objected to, the petition being in the record. 


A. Yes, sir; I recollect that Mr. Walker argued very earnestly 
and seemed very desirous of removing the case to the Federal court 
or keeping it there when the motion was made to remand. 

(). As evidence of the concert between the trustees and the rail- 
road company, do you not remember that both of these interests 
resisted the efforts of the bondholders’ committee to consolidate the 
Osgood litigation with the Fosdick ? 

A. That is my recollection. 

Q. Did they not resist all efforts jointly on the part of the bond- 
holders’ committee to be nade co-complainant with the trustees in 
the conduct of the suit? 

A. Yes, sir; I think they did. 

(. Refreshing your recollection with regard to this final decree, 
do you remember, as a matter of fact, that the entire decree was 
written by George Campbell, and our office had no part in prepar- 
ing that decree, and that we did not see it until after it was prepared 
and ready for entry ? 

A. That is so hard to recollect I cannot say. 
57] Q. Let me recall one instance. Don’t you remember a 
very serious contest arose that we had to go into court about 
where we desired to have the decree provide that the bondholders 
should pay their bid in bonds ? 
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A. Yes, sir; I remember that. 

Q. Don’t you remember that the decree provided that the bid 
should be in cash no matter who bid? 

A. I remember, as prepared, it did. 

Q. Did it not, as a matter of fact, finally ? 

A. I believe it was not changed. 

Q. Do you know of a single provision put into the decree at the 
instance of the bondholders’ committee ? 

A. I remember something that got in at our suggestion. As I 
stated, in answer to Mr. Walker’s question, my idea was and my 
recollection was that decree was prepared in Mr. Campbell’s office. 
We had it in our office, however, before it was entered. 

Q. Is not that about all our connection with it that you re- 
member ? 

A. So far as the construction of the decree is concerned, it may be 
we had something to do about the schedule of the property; perhaps 
I was only a carrier of that between them. 

Q. You spoke in answer to Mr. Walker’s question in regard to 
appearing before the master on the notices, those were all in regard 
to intervening petitions of material and supply men? 

A. Yes, sir. , 


O72 (). Nothing to do with the main case? 
A. No, sir; referred to intervening petitions of supply and 
material. 


(). As far as the issues in the main case were concerned, was there 
not, as far as you remember, a complete ignoring of the status of 
the bondnolders’ committee by the solicitor of the trustees and for 
the road ? 

A. That was what we believed at the time, and my recollection 
would be the same now; their attitude was unfavorable to us from 
the beginning to the end. Practically we forced our way into the 
master’s office for the protection of the interest we represented 
against the allowance of claims. 


Redirect examination: 


Q. What do you mean by forcing your way into the master’s pres- 
ence ? 

A. I mean to sav we were not, of course, of record in the main 
suit and that it was frequently a question to whether or not we had 
a right to appear there. 

Q. Have you examined the record for the purpose of ascertaining 
whether there was any hearing upon intervening petitions without 
notice to your firm ? 

A. I have not examined the record for that purpose, but I am 
confident there were hearings on intervening petitions when we were 
not served. 

Q. What makes you think so” 
573 A. Because | remember at that time there were complaints 
and consultations between Mr. Crawford and myself about 
the fact. There had been hearings without notice to us, and even at 
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the time I felt obliged to explain myself to Mr. Crawford, while he 
was not exactly finding fault with me, but might have done so if | 
had not explained. 

Q. Asa rule, you were noticed ? 

A. We were noticed by the courtesy of the master. 

Q. Did the master give you notice? 

A. He did after a certain time. 

Q. Do you remember at what time? 

A. My recollection is refreshed now. We had not been noticed 
in a good many cases and perhaps in none of them, and went to the 
master and complained of this allowance that we were much inter- 
ested in, and hoped he would take no more of them up,and asked him, 
as a matter of courtesy, to take no more up without seeing notice 
was sent to us, in order that we might appear and protect the inter- 
ests of the bondholders. | 

Q. That was a notice of the master at the hearing? 

A. Yes, sir. 

Q. Didn’t he give the same kind of notice to the other parties that 
were Interested in that litigation ? 

A. I don’t know. 

Q. I will call your attention to the filing of the intervening peti- 
tions before they were referred to the master. Had you no notice 
of those from the parties who filed them ? 

A. I think, as a rule, we were not. Iam inclined to think 
574 after a certain length of time had elapsed in that litigation 
they did get in the habit of serving us with notices of the 

filing of the petition; but there was no regularity about it. 

Q. Do you remember you or Mr. Crawford appeared before Judge 
Drummond during the progress of that litigation and resisted the 
filing of petitions in favor of intervening creditors and the refer- 
ence of such petitions tothe master? =| 

A. He may have appeared to resist some reference to the master. 
I could not say definitely. 

Q. Let me cal! your attention to the final report of the master. 
You say that there was delay in the entry of that decree upon the 
part of the solicitor who represented the trustee? 

A. My recollection is there was some sort of dilatoriness on the 
part of the solicitors of the trustee in entering the decree. 

@. Don’t you know, as a matter a fact, the master made a report 
in the main cause and also a report upon the intervening petitions 
of these first-mortgage bondholders at the same time? 

A. The record will show that a great deal better than my recol- 
lection would. My recollection is that these reports went in about 
the same time. I[ could not be definite about it. 

Q. Did not the solicitor or the railroad company file exceptions 
to both reports within the time prescribed by the rules of the court ? 

A. That I would not be able to recollect, just how it was. 

Q. Do you remember that exceptions were filed ? 

A. Yes, sir. I do. 

Q. Do you remember that arguments were had upon those excep- 
tions? 
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O79 A. Yes, sir. 
Q. Do you remember Mr. Crawford appeared and was heard 
on the exceptions ? 
A. Mr. Crawford generally managed to be heard where there was 
anything going to be done affecting the property or funds 
Q. After the exceptions had been passed upon by the court, do 


you mean to say there was any delay in the preparation of the final 


decree and enrollment? 
[ think there was. 
. Can you state how much it was” 
A. I could not remember except it was delayed and was the sub- 


ject of conversation between us. 


Q. Can you state when the exceptions were overruled by the order 
of the court? 

A. No, sir; I could not recollect the date. 

(). Cun you state when the decree was first presented to the court 
for enrollment? 

A. I could not remember the date. 

(J. You are not very precise as to dates when you state there was 
delay ? 

A. You understand a man may remember the fact that he had a 
great deal to do about a matter, and that there was delay without 
remembering anything about dates at all or connecting other cir- 
cumstances with it. There isa distinct recollection on my mind 
there was a delay of which we or 

Q. You can’t tell how long a delay 

A. No, sir. 
o76 Q. Whether it was a week or ten days or less than that 
time ? 

A. No, sir; I don’t remember anything about how long it was. 
Q. You state, in your opinion, you felt all that time there was 
perfect unanimity of feeling between the solicitors of the trustees 
and the attorneys of the railroad company during the progress of 
that litigation ? 

A. We thought that appearances suggested all the time the attor- 
_~ of the railroad company, who was yourself, and Lawrence, 

Campbell & Lawrence, who represented the trustees, were very much 
in accord. 

Q. That was a mere impression you had formed ? 

A. Yes, sir. , 

Q. Who represented the exceptions that were filed to the master’s 
reports ? 

A. You certainly did. 

(). I filed them ? 

A. Mr. Crawford did. 

Q. Didn’t Mr. Campbell ? 

A.. I rather ane that he did. 

Q. Did Mr. Campbell assent to any objections I made to the form 
of the decree? 

A. I don’t know. 
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Q. The Mr. Campbell you refer to is of the firm of Lawrence, 
Campbell & Lawrence ? 

A. Yes, sir. 

Q. ‘They were the solicitors of the trustees ? 

A. Yes, sir. 
7 (). And they are the solicitors and counsel of the Chicago 
and Eastern Illinois, are they not? 

A. That I only know by information; I never examined. 

Q. Do you know as a matter of fact they appeared in Washing- 
ton on motion for a rehearing in this case as counsel for the Chi- 
cago and Eastern Illinois Company ? . 

A. I could not know it as a matter of fact, of course, because I 
was not there. 

(Q. You have some knowledge of the fact — I appeared at Joliet 
in behalf of certain parties in the Osgood case ? ) 

A. I did not reply to that; I said you appeared before Judge 
Drummond. 

(. There is no other firm of that name in this city at this bar? 

A. Lawrence, Campbell & Lawrence? 

(). Yes, sir. 

A. No, sir. 


(Signature waived.) 


o78 K. W. Hurpexoper, being recalled, was examined by Mr. 
CRAWFORD, and testified as follows : 


Q. How soon after the appointment of a receiver in the Osgood 
case did you become acquainted with the fact that a receiver had 
been appointed ? 

A. I think several days or a week. 

q. I understood you to say, in response to the question which 
Mr. Walker put to you, that vou had no connection with the Osgood 
case at the time it was originated. 

A. None whatever. 

@. Or knowledge of the matter? 

A. No, sir. 

@. Nor did Mr. Shannon or Mr. Denison ? 

A. No, sIr. 

Q. Nor any of the bondholders you represented, as far as you 
know ? 

A. No, sir. 

(). How soon after you knew of the appointment of the receiver 
did you see any official of the Danville road, and what official 
was it? 

A. It was two or three days after I first knew of it. I was in 
Philadelphia at the time, and went over to New York and went to 
the office of the Danville Railroad Company, at 52 Williams street, 
and saw Mr. ‘Tenney. 

(. Who was he? 

A. The treasurer of the company. 
®. Was Mr.“Judson there then ? 
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O79 A. No, sir; I think he was in Chicago. 
Q. Who told you he was here? 

A. Mr. Tenney told me Judson had gone to Chicago. 

. Was Mr. Fosdick in New York? 

| 3 No, sir. 

(). Where was he? 

A. Mr. Tenney told me Judson had sent for Fosdick to come to 
Chicago. 

(). About what business ? 

A. About the foreclosure matters or trying to get possession of 
the property. 

Q. At that time did Mr. Tenney say anything to you with regard 
to the trustees having filed a bill in the United States court? _ 

A. Mr. Tenney told me Mr. Fosdick had gone to Chicago, at the 
request of Mr. Judson, to take some action about filing a bill in the 
United States court and to get the property into the hands of the 
United States court and to ask to have the property put into the 
hands of the trustees. 

Q. How long after that before you saw Mr. Judson ? 

A. [ think | saw Mr. Judson about the 6th or 7th of March; it 
was after he had returned from Chicago.. , 

(). Did you see him at the office of the company in New York? 

A. Yes, sir; I did. 

Q. Did he report to you anything about what had taken place at 
Chicago? 

A. My reco!lection is that he had said that they had filed a bill of 
foreclosure, and that they were seeking to remove the case from the 
State court to the United States court and to have themselves 

put in possession of the property. He urged me very strongly 
950 at that time to give them, the trustees, my proxies, such 
as they were. 

(). Mr. Judson did? 

A. Yes, sir. 

(). Did you also get a letter from any official of the company 
about the same matter? 

A. I had a good deal of conversation with them. Not being sat- 
isfied with the matters, I wrote to them from Philadelphia, about 
the 6th or 7th, requesting that they should call a meeting of the 
bondholders to determine what should be done in that, and I got 
this reply from Mr. Tenney in answer to my letter; this is dated 
March 8th. 


Letter offered in evidence, marked “ Exhibit X X,” and hereto at- 
tached. 


Q. Do you also remember a circular that has been introduced in 
evidence wherein Mr. Fosdick requests the bondholders to call at 
the company’s office, in New York, to hear a report of what Mr. 
Fosdick had done? 

A. Yes, sir. 

Q. Did a good many of your people you spoke for and represented 
at that time also get them ? 
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A. Yes, sir; I think they all got them. 

Q. Did you, in pursuance of that circular and for other reasons, 
call at the office of the company ? 

A. Yes, sir. 

Did you see Mr. Judson there? 
o8] A. I saw Mr. Judson and Fosdick, both. 
Q. Did Fosdick and Judson or either of them report to 
you what had taken place at Chicago? 

A. Yes, sir; they told me in general terms. 

Q. Did Fosdick tell you he had filed his original bill of fore- 
closure and the kind of bill it was, or did he not? 

A. I recoilect he told me he had filed a bill. 

(. Did either of these gentlemen make any statement to you as 
to whether that was a bill or was nota bill that was filed at the 
desire of the railroad company or against its desire? 

A. They led me to believe it was a joint action. 

Q. Did Mr. Fosdick undertake, so far as you know, to report fully 
and truthfully to you what had occurred at Chicago ? 

A. Yes, sir; I suppose he did. : 

Q. Did Mr. Judson? 

[ guess so. 

Q. Did Mr. Judson raise any objection or make any opposition to 
what had been done here by the trustees, or what did he state— 
whether it did or did not meet his approval ? 

A. The drift of the conversation gave me the idea it was done as 
sort of joint action. 
(). You may state whether from the beginning of the Fosdick 
suit in Chicago down to the entry of the final deeree—whether the 
bondholders’ committee, of which you were chairman, ever have any 
control whatever of the pleadings or the progress or management 
of that suit. 
A. No, sir; it bad not. 

082 Q. You may state what the relations between the solicitors 

of the trustees and the trustees themselves were to the bond- 
holders—whether they were of cordiality or antagonism. 

Entirely antagonistic. — 

@. You may state whether on the hearing of the intervening 
petition—whether the trustees were summoned to give evidence on 
behalf of the intervening bondholders in New York. 

A. Yes, sir; they were. 

Q. You may state whether or not their presence at the taking of 
depositions was voluntary on their part or compulsory. 

A. One of them ran out of the State in order that he should not 
give his testimony, and the other we had to bring up with the 
United States marshal. 

@. You may state what he declared was the reason of his absence— 
upon whose advice as attorney he acted. 

A. Mr. Fosdick advised me that his attorney, Mr. Campbell, told 
him, and he was advised by Mr. Walker also, that he could not be 
compelled to give his testimony in New Y ork. 

@. Did Mr. Fish state the same? 
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A. No, sir; Mr. Fish would not give me an opportunity to talk 
quite that much. 

(). I mean afterwards when he came up. Did he state while we 
were all present at the master’s office he had stayed away in conse- 
quence of a dispatch from Mr. Walker? 

A. Yes, sir. 

Q. Was Mr. Judson in the same condition—was he brought there 

under compulsory process ? 
583 A. Yes, sir. 

Q. From the beginning of the Fosdick suit down to the 
exceptions to the master’s report, just precedent to the final decree, 
you may state whether or not you know whether the solicitors for 
the trustees and the railroad company were acting in entire har- 
mony with each other. 

A. So | regard it. 

@. Who resisted the action of the bondholders’ committee to be 
constituted co-complainants or otherwise in the Fosdick case? 

A. Both the railroad company and the counsel of the trustees. 

. Which resisted and tried to strike out the intervening petition 
of the bondholders ? 

A. Both parties. 

Q. Who tried to strike out the depositions taken by the bond- 
holders in New York? 

A. Thatattorney for the railroad company and also for the trustee. 

Q. Who resisted the application or desire of the bondholders to 
have a provision inserted in the decree authorizing if the bond- 
holders bid for the property to use their bonds for the payment’? 

A. I think both of the same parties. 

(. With regard to the final decree, vou were in Chicago when 
that was about to be entered, were you not? 

A. Yes, sir; I staid here three or four weeks and saw it entered. 

(). State whether the solicitors of the bondholders’ committee 

were given any opportunity whatever to draft that decree or 
084 were consulted in regard to the kind of decree that was to be 
entered, or whether it was prepared in its full shape by them. 

A. It was prepared in Lawrence, Campbell & Lawrence’s ollice. 

(. With or without consultation with us ? 

A. Entirely without consultation with the counsel of the bond- 
holders, although I think it was sent over one day to be looked 
over. 

(. In a completed condition ready for entry ? 

A. I think so. There were some changes made afterwards. 

Q. Do you know a single change made in the decree suggested 
by the bondholders’ committee ? 

A. I don’t recollect any. 

Q. You were in Chicago at the time the matter came up on the 
consummation of the sale ? 

A. Yes, sir. 

Q. State whether or not Mr. Walker was present in court at the 
time of the hearing of the motion to confirm. 

A. He was. 
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Q. Did he make any objection whatever or was any objection 
made by anybody in behalf of the railroad company ? 

A. No, sir; not in behalf of the railroad company. 

Q. Asa matter of fact, then, the solicitor for the railroad company 
was present in court at the time the confirmation decree was had 
and made no objection in behalf of the railroad company to the sale 
being confirmed ? 

A. Yes, sir. 
589 Q. Were you also present when the application was made 
in court as to the delivery of the deed? 

A. I believe I was. 

Q. What was the only objection made by the solicitor of the rail- 
road company at that time? 

A. It was on account of the payment of the balance of the 
purchase-money before it was due; that was one ‘thing, and 
another was the using of the bonds to pay it. 

Q. Another was, was it not,a deed could not be delivered until 
the period of exemption had expired ? 

A. Yes.sir; there could not be a deed delivered for fifteen months. 

Q. From the first knowledge that you had of these proceedings 
down to the time that they were wound up, as far as the lower court 
was concerned, did you ever hear any objection made by the railroad 
company against the original declaration of the trustees, dated 
February, 1875 ? 

A. No, sir; I did not. 

Q. Were you present in the master’s office when that declaration 
was admitted in office? 

A. Yes, sir. 

Q. State whether the railroad company made any objection to it. 

A. Not at that time. 

Q. Be good enough to look at the exhibit now shown you and 

marked Z Z,and state whose handwriting that 1s. 
586 A. I think that is Mr. Milligan. 
@. Who was Mr. Milligan ? 

A. He was a clerk in Mr. Walker’s office. 

Q. Your familiarity with this litigation familiarized you with his 
handwriting ? 

A. Yes, sir; I would not say positively. . 

(. When you were examined before you were asked by Mr. 
Walker to produce certain papers—one was a stock subscription ? 

A. Yes, sir. 

(. And the bondholders’ agreement in Indiana? 

A. Yes, sir; I believe those are the three papers. 

(. 1 now ask you to produce, so as to file with your deposition, 
copies of your proposal to subscribe for stock of the Chicago & 
Nashville railroad and the stock subscription of the Indiana road 
and the agreement between the Indiana and Illinois bondholders. 

A. I herewith present the three copies heretofore alluded as ex- 
hibits to be attached to my deposition. 

Q. You were present in person at the time of the sale, were you? 

A. Yes, sir. 
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Q. You may state whether there was a large number of persons 
present or not at the time of the sale. 

A. There was quite a crowd. 

You may state whether there was any competition at the sale 
between the bondholders’ committee who purchased and any other 
party. 
587 A. I understand there was; I did not get to the sale until 
the very last moment when they had all refused to bid any 
further. 

Q. What did the property start at? 

A. I don’t know: 

(). Don’t you know, as a matter of fact, there were several bidders? 

A. A number of bidders. 

Q. You may state whether, in your judgment, the property 
brought at that time, considering the situation of the property and 
financial condition of the country, a fair price and fall, or the con- 
trary. 

A. I considered it a very fair and adequate price. 

Q. Do you remember whether there was any objection made by 
anybody at the sale on the ground that the property did not bring 
a full and adequate price? 

A. I never heard any such objection. 

0. Was Mr. Judson present at the sale 

. I don’t think he was. 

*y Was Mr. Walker ? 

A. I think so. 

Q. You may state whether the bondholders’ committee were pre- 
pared, if required by the court, to pay in the amount of their bid 
In ; ash. 

They were, and did pay it in cash. 
*y How much mone y did the bondholders’ committee pay in cash 


) 


on the purchase of the Illinois Division ‘ 


*) 


A. $862,500 in gold. 
588 Q. State whether any portion of the money has been paid 


back to the purchaser. 

A. No, sir; not to the purchaser. 

Q. Has it ever been tendered back by the railroad company or 
other parties ? 

A. No, sir. 

Q. Orany portion of it? 

A. No, sir. 

(). How was the most of the mone v spent, if you know? 

A. In payment of claims and dividends on the bonds that did 
not join in the purchase. 

Q. You mean by payment of claims payment of allowances made 
by the court on material and supply claims ? 

A. Yes, sir. 

(). Considered to be anterior to the mortgage? 

A. Yes, sir. 

Q. Mr. Walker asked you something in regard to the Osgood 
suit, whether you were a party complainant In that? 
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A. Not in the beginning; I subsequentlv was. 

Q. State whether any decree has ever been had in that suit. 

A. No decree has ever been had. 

Q. Do you remember the date you became an intervening peti- 
tioner in the Fosdick bid? 

A. I think it was the 6th of July, 1876. 

Q. That was nearly a vear? 

A. Nearly a year after the beginning of this litigation. 

@. Was that your first appearance in this case ? 
o89 A. Yes, sir; we had made application to be joined in it 
earlier, but had been thrown out. 

Q. You may state whether that was not of a date later than the 
maturity of the first coupon that was not funded or embraced in 
the funding scheme. 

A. Yes, sir; the first coupon came due the Ist of October, 1875. 

Q. That coupon was not embraced in the scope of the funding 
scheme at all? 

A. No, sir. 

Q. You may state whether of the bonds which the trustees’ com- 
mittee own there were any of them that had not been funded ; and, 
if so, how many. 

A. Yes, sir; there were between five and six hundred thousand 
dollars. 

Q. That never had been funded at all? 

A. That never had been funded at all. 

’@. You may state whether or not there was another scheme got- 
ten up outside of the one that you were at the head of with regard 
to reorganizing the property. 

A. Yes, sir; there was a committee, which wus called the Spies 
cominittee, who made their headquarters generally at the railroad 
company’s office in New York. 

Q. Was that a scheme that had the adherence of Ashley and 
Stevens ? 

A. Yes, sir; Ashley, Nash, and Spies. 

@. You may state whether you do not know asa matter of fact 

Mr. Judson and the railroad officials were assisting all in 
090 = their power the furtherance of their hostile scheme of reor- 

ganization, and that Mr. Walker was managing it at this 
end. i 

A. Yes, sir; all those circulars came from the railroad company’s 
office—were sent out from their office in the handwriting of their 
clerks. 

Q. From the origin of the Chicago & Eastern Illinois Railroad 
Company, you may state whether or not the Illinois Division bond- 
holders were or not interested in the property. 

A. They were. 

Q. Do you know how many Indiana Division bondholders who 
were Interested in the Chicago & Eastern Illinois Railroad Com- 
pany that did not have any other securities of the Illinois Division 
of the Danville road ? 

A. I think about 217 persons. 
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Q. That never had any interest in the Illinois Division bonds? 

A. No, sir; none whatever. 

Q. Since the acquisition of the title of the property of the Chicago 
& Eastern Illinois railroad state whether the stock and bonds of the 
corporation have to any considerable extent changed hands or 
ownership once or more. 

A. Yes, sir; they have changed ownership very largely. A great 
many of them have changed hands, of course, several times. 

Q. How long has it been since the trust was discharged by the 
trust committee and the securities passed over to their benefi- 

claries ? 
O91 A. That was about the Ist of December, 1877. 

(). Do you remember the date of the reversal of the origi- 
nal foreclosure decree by the Supreme Court ? 

A. I think the mandate is dated some time in April, 1882. 

Q. After the purchase or before that date, state whether Mr. Deni- 
son, who was one of the original purchasers, had or had not disposed 
of his interest? 

A. Entirely so, I believe. 

. How long before the reversal ? 

A. A year or two or two or three yeags: 

Q. Did you have any interest whatever in the property at the time 
of the reversal ? 

A. I think not at all. 

®. Neither stocks or bonds? 

A. No, sir. 

@. State whether or not at that same date Mr. Shannon had or had 
not disposed of any of his interest; and, if sv, how much. 

A. That I could not state. 

Q. You may state whether you had disposed of your interest, and 
to what extent. 

A. I had disposed of nearly all my interest at that time. 

(). Were the shares and bonds of the Eastern Illinois Railroad 
Company the subject of barter on the stock exchanges in Boston and 
New York during this time? 

A. Yes, sir; they were listed on both boards, I believe, and were 

dealt in. 
592 (). ‘To what extent? 

A. The bonds very much larger than the stocks, but the 
stock was sold very extensively and considerably and changed 
hands. 

(). State the original holdings of bonds and stocks as they existed 
at that time of the acquisition of the Chicago & Eastern Illinois 
Railroad Company and what proportion, in your opinion, remain as 
they were then. 

A. I think two-thirds of them have changed hands of both; that 
is my impression. 

(. How was the Eastern Illinois Railroad Company after its ac- 
quisition of title operated so far as the Indiana and Illinois Divisions 
were concerned, as separate pieces of property or as one property” 
A. Operated as one property. 
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Q. After the acquisition by lease of the road from Danvilie to 
Terre Haute and Brazil, you may state how the property has been 
operated—whether as one property. 

A. Asa unit. 

Q. Is the same true after the acquisition by consolidation of the 
Danville and Grape C reek road ? 

A. Yes, sir. 

Q. And of the perpetual lease of the Chicago & Western Indiana ? 

A. Yes, sir. 

. Was there ever a separate account kept of the revenues accru- 
ing from the different divisions of this road or the expenses allotted 

to the different divisions? 
O93 A, The books were all kept together. 
Q. is Mr. Thomas W. Shannon living or dead ? 

A. He is dead. 

Q. When did he die? 

A. He died in July last. 

©. How many bonds subject to the trust committee were in the 
master’s office and offered with their coupons ? 

A. About 2,828; it might have been a few less—two or three less, 
or something like that. You mean on the final determination ? 

Q. I mean deposited. 

A. Yes, sir; 2,328 were deposited. 

Belonging to the trust committee ? 

A. Yes, sir. 

Mr. Crawrorp: We offer the bonds, coupons, and certificates of 
indebtedness belonging thereto—2,328 Illinois Division bonds—in 
evidence. 


Q. Was I a her the time of the sale? 
A. Yes, sl 
Q. Did oa make any objection ? 


), 
A. No, sIr. 
Do you know whether or not the railroad company or Fosdick 
and Fish ever prayed an appeal from the order of the court confirm- 
ing the sale ? 

A. No, sir; I never heard of their doing so. 

Q. Were the trust committee parties to the original appeal on 

which this reversal was obtained ? 
o4 A. No, sir. 
Q. Is your name mentioned in the record anywhere ? 

A. No, sir. 

q. Any notice of appeal ever served on you or your counsel ? 

A. No, sir. 

©. Are you mentioned in the bond ? 

A. No, sir. 

Q. Do vou remember the date of the consolidation between the 
( ‘hicago & Eastern Illinois and Danville & Grape Creek road ? 

A. On the Sth of March, 1551. 

Q. What has been the capital stock of the consolidated Chicago 
& Eastern Illinois since that ? 


chased any equipment to any extent; and, if so, about how much ° 
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A. $3,000,000. 

(). State whether that stock is held in a few hands or a great 
many. 

A. In a great many. 

(. What proportion of it is held in the hands of the original 
people that. became interested in the first purchase, in your judg- 
ment? 

A. I should not think there were over 20 per cent. of it; that is 
my recollection. 

(. Has the Chicago & Eastern Illinois issued any bonds on the 
Grape Creek Division, and how many ? 

A. Yes, sir; $250,000. 

(). And on the extension ? 

A. $250,000. 
595 Q. That makes $500,000 ? 
A. Yes, sir. 

(. What date was the lease made of the Chicago & Western 
Indiana Railroad Company and what did it embrace ? 

A. I think that was in 1879, about the Ist of December or Novem- 
ber. 

(). Was that for the use of their terminal facilities, Dalton to 
Chicago ? 

A. Yes, sir. 

(). Is that used as part of the main line of the Chicago & Eastern 
Illinois road ? 

A. Yes, sir; it is. 

(). At an annual rental of how much ? 

A. I should say, with all their conditions, something like $80,000 
now. 

Q. Do you remember the date of the lease of the Evansville & 
Terre Haute road and the Brazil Branch ? 

A. I think it was in 1878. 

®. What was the annual rental ? 

A. I think it amounts to about $87,500 

Q. Was their equipment acquired with that lease ? 

A. Yes, sir. 

(. Has that been mingled with the equipment on the leased line 
or kept separate ? 

A. It is mingled indiscriminately. 

Q. Is the Indiana Division equipment being mingled with the 
Illinois and used indiscriminately ” 


O96 Q. Do you know whether there is any way of picking out 


the equipment ? 
A. No, sir, except by the numbers in the original decree. 
(). Do the numbers remain the same ? 
A. Probably they have been changed or supplanted or new ones 


taken their places. 


Q. Since that date has the Chicago and Eastern Illinois pur- 
} 


A. I should say fully 8 or $900,000. 
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Q@. On car-trust obligations ? 


A. Yes. 
). How much ecar-trust valuations are outstanding now on the 
Chicago & Eastern Illinois forthe purpose of equipment ? 

A. I should say about $600,000, from general recollection. 

(. Then some has been paid off since the cross-bill was filed ? 

A. Yes, sir; and some of it was paid off previously in rental con- 
tracts ? | 

Q. Taking the property embracing all the leased lines in the 
Illinois and Indiana Divisions, together with the intermingled 
equipment, state whether the property has not been managed as an 
unit, ; : 

A. Yes, sir. 

Q. Is it capable of separate severance or identification ? 


— 


Objected to. 


A. No, sir. 
@. Has its income been held as an unit? 
A. It has. 
597 (). Have you one or more corporations, seals, and sets pf ac- 
counts and offices ? 

A. Only one. 

Q. You remember when the appeal was prayed from the original 
foreclosure decree that finally went to Washington ? 

A. Iam under the impression January, 1879—January or Feb- 
ruary. , 

Q. You may state whether or not to your knowledge the people 
who traded in the securities of the Chicago & Eastern Illinois road 
did or did not buy them relying upon the indefeasible character of the 
title acquired under the foreclosure sale. 

A. They did—a great many of them. 

(. Was that practically the sole basis of the value of the securi- 
ties? 

A. Yes, sir; it was. 

Q. State about the market value of the securities on an average— 
what the first-mortgage bonds sold for. 

A. The first mortgage sold from some place in fifty up to, I think, 
1.13. 

j. When was the 50’s? 

A. Immediately after the reorganization. They were not consid- 
ered worth more than that. 

Y. Then th.y went up? 
A. They went up afterwards. 

(). State whether, in your judgment, the acquisition of these 
leased lines has or has not tended in any degree to affect the income 
of what is known as the Illinois Division property of the old Dan- 

ville road. 
598 A. It added largely to the income. 
(). Were any representations made, to your knowledge, with 
regard to these securities as to the character of the title and the fact 
the title was without confirmation or not ? 
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A. I have been asked time and again about the character of the 
securities—about the validity of the securities—and have replied to 
people that they had nothing further to look for than the jurisdic- 
tion of the court selling the property. 

Q. These persons who have been purchasing during these inter- 
vening years the shares and obligations of the Eastern I}linois rail- 
road—state whether they were strangers to the original litigation-and 
strangers to the original holdings of bonds. 

A. Most of them were entire strangers. 

. Outside third persons ? 

A. Outside third persons. . 

Q. I understand you to say that the beneficiaries of the trust were 
settled with very soon after the organization ? 

A. Yes, sir. 

Q. Are they all alive now? 

A. No; a great many of them are dead. 

Q. And the acconnts between you and your beneficiaries had been 
closed how many years before this? 

A. Several years. 

Q. State whether or not the bondholders of the Illinois Division 
that were not interested in the purchase,made by you, outside of 
Mr. Slaughter, made any objection to the sale. 

A. I never heard of their so doing. 
O99 Q. Did Mr. Slaughter afterwards send in his bonds and 
take his pro rata share of the purchase-money ? 

A. Yes, sir. 

Q. W hat proportion of the bonds other than those 2,528 held by 
your trust committee have drawn their division from the purchase- 
money ? 

At least 168 out of the 172; I don’t know whether there is 
more than that. There was only four the last time I looked that 
had not received their money. 


Cross-examination by Mr. WALKER: 


Q. You stated in your direct examination that the railroad com- 
pany and its counsel made no objection to the declaration of the 
trustees of the maturity of these bonds? 

A. Yes, sir. 

Q. Have you read the answer of the company filed in this case? 

A. No, sir; I am referring to the time of the presentation here of 
the matter. 

. You have not read the answer to know whether objections were 
made? 

A. No, sir; I have not since that time. 

Q. Yon say 217 of the Indiana bondholders were interested in 
the securities of the Chicago & Eastern Lllinois ? 

A. Yes, sir. 

Q. And that the 217 were not original bondholders of the Illinois 
Division ? 

A. No, sir. 

o1—216 
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600 Q. Did they acquire any interest until after the 15th of 
July, when this contract you’ have made an exhibit was en- 
tered into ? 

A. They acquired an interest by ceasing to object to matters and 
co-operating with the bondholders’ committee uncer the agreement 
that both divisions of the road should be paid by the committee in 
the joint interests of the parties of both divisions, and that the ex- 
act terms of consolidation should be arranged for afterwards, which 
was carried out by the contract of July 13th, 1874. 

Q. Look at that copy of the Illinois Division agreement, bearing 
date February Ist, 1876, and state if that is the agreement to which 
you referred. 

A. No; this was the contract under which they originally de- 
posited the bonds, but which was totally modified afterwards. 

Q. Have you a copy of the modified contract ? 

A. The modified contract really became the contract of July 13th, 
1877, in carrying out the agreement between the two bondholders. 

Q. There was no modification in writing until July 13th, 1877? 

A. No, sir. 

@. You may state how many Illinois Division bondholders 
signed the agreement. 

A. 1 think holders representing about $2,250,000. A great many 
people sent in their bonds without specifically signing. 

Q. Look at that circular signed by you May Ist, 1877. 

A. Yes, sir; that is a circular issued by me. 

(. Wasit sent to these bondholders? 

A. I should suppose so; it was intended to be. 
601 Q. That had reference to the agreement I have just shown 
you of February Ist, 1876? 
A. Yes, sir; it refers to that. 


Mr. WALKER: I offer these two papers in evidence, marked Ex- 
= . oie I 
hibits “4” and “ 5. 


Q. These 217 holders of bonds became interested in the property 
of the bondholders after the organization of the Chicago & Eastern 
Illinois Company, did they not? 

A. Yes, sir; they became that by the organization. 

Q. You say this has been offered as one property by the Chicago 
& Eastern Illinois Company since its organization to the present 
time ? 

A. Yes, sir. 

Q. Do you remember how many miles of road was sold under 
the decree in Indiana? 

A. I should say about 25; I can’t recollect exactly ; 25, [ think. 

(). How many miles of the Indiana Division are now being oper- 
«ted by the company ? 

A. 1 think about 9 or 10 miles. 

(. What has become of the balance ? 

A. It has been abandoned. 

Q. From what point to what point ? 

A. From Bismarck to Covington ? 
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Q. How many miles? 

A. I think about 16 miles. 

(). When was that section abandoned ? 

A. Several years ago; I can’t recall just the time 
602 Q. Prior to the date of the abandonment the line from Chi- 
cago to the coal-fields of Indiana was by the way of Bismarck 
and Covington ? 

A. Yes, sir. At present they use the I., B. & W. tracks from Dan- 
ville to Covington. 

Q. How many miles from Danville to Covington ? 

A. I think about 12 miles. 

Q. The Indiana Division is not the owner of any property in In- 
diana that connects with the Illinois Division at the State line? 

A. No, sir. 

Q. There is a gap of ten or twelve miles? 

A. Yes, sir. 

©. What was done with the iron taken out between Covington 
and Bismarck ? 

A. I don’t remember; used, I suppose, for the general purposes 
of the road. 

Q. Was it in the construction of the Grape Creek Extension ? 

A. No, sir; it was entirely laid with steel. 

Q. You have spoken of the value of the securities starting at 50 
cents for bonds and touching at 1.138. When was the highest point 
of market value of these bonds? 

A. I think in the summer of 1880, ai the time things were very 
high. 

Q. What is the present market value of the same securities ? 

A. About 99. 

®. What was the highest value of the stock, and at what 

date? 
603° A. I think the winter of 1881-’2. 
(). Prior to the reversal of the decree? 

A. Yes, sir. 

Q. What is the present market value of the stock ? 

A. I could not say; I have not heard it said for some time. 

(. Is it listed ’ 

A. Yes, sir; but I have not seen any call. 

(. Seen no quotation ? 

A. I have not seen a quotation for months. 

(). Have you for a year? 

A. No, sir; I don’t think I have for a year. 

(. Have you since the reversal of the decree? 

A. No. I have heard it said. 

®. Was not the most of the stock and bonds that passed hands 
sold on the stock exchange in New York and Boston? 

A. No; I suppose there was a good deal more stock outside than 
sold on the stock exchange, and the bonds are usually dealt with 
more outside generally. 

Q. You mean to be understood your representations as to the 
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security of this title was what gave this stock and securities market 
value? 

A. I mean to say with certain individuals it did. 

Q. You mean to say when you were asked about the title of the 
property you always said the title was secure ” 

A. I always said it was good. 

(). You say so now, don’t you? 

604 Q. You have stated in your annual reports the same thing ? 
A. I believe so. 

Q. You know an appeal was pending in Washington in the Su- 
preme Court at the time these representations were made by you? 

A. I knew there was an appeal, but not in the sense of a super- 
sedeas. 

Q. You knew there was an appeal? 

A. Yes, sir. | 

Q. When these inquiries were made of you as to the securities of 
title, did you advise the parties who made inquiry an appeal was 
pending in the Supreme Court? 

A. I don’t remember that I did. I know a great many parties 
knew there was an appeal. They wereinformed by me it was not in 
the shape of a supersedeas; no supersedeas bond had been given. 

Q. Many parties knew an appeal was pending, but no bond oper- 
ating as a supersedeas had been filed ” 

A. Yes, sir; some parties I talked with. 

Q. You have spoken of a combination of Spies, Stevens, and 
others. They were holders of the first-mortgage bonds of the Illinois 
Division, were they not? 

A. Some of them were and some of them had not a single Illinois 
bond. 

Q. They were attempting to agree upon a plan for the sale of the 
property and attempted reorganization of the company ? 

A. Yes, sir. 

Q. And did not that party propose to perfect to some ex- 
605 tent the stockholders of the Chicago, Danville & Vincennes 
Company ? 

A. Yes, sir. 

Q. And their scheme was opposed by your committee for that 
reason ? 3 

A. Yes, sir; we thought there was not enough to go round. We 
didn’t consider there was any value there. 

Q. That was substantially the difference in the two schemes, was 
it not? 

A. Yes, sIr. 

Q. When was the Danville & Grape Creek Company organized ? 

A. I think it was during the year 1880. 


Mr. WaLker: We will produce and offer the articles of incorpo- 
ration in evidence, marked “ Exhibit 6.” 


®. What was the length of the road? 
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A. The Danville & Grape Creek was six or seven miles; the first 
Danville & Grape Creek. 
@. The extent ? 
A. Some 14 or 15 or 16 miles. 
®. Do you mean to say the first organization, having a road of 
67 miles, issued bonds at $260,000 ” 
A. It run up from the Paris & Danville road nine or ten miles. 
(. Were you an officer of the company at that time? 
A. Of the Grape Creek ? 
4 : os A. Yes, sir. 

Q. Yes. 

A. No, sir; I never was an officer. 

(. Was you not a director ? 

A. No, sIr. 
606 Q. Do you remember who the directors were ? 

A. I only remember two of them—Mr. English and Mr. 
Beckwith. 

Q. Was not the company organized in the interest of ihe Chicago 
and Eastern Illinois Company ? 

A. Yes, sir; practically so. 

Q. And controlled by the Chicago & Kastern Illinois? 

A. Practically. 

Q. Do you remember what the construction of that road cost ? 

A. The first part of it to the mines cost $160,000 and the exten- 

«\ sion afterwards, I think, $90,000. They built in two separate years, 
and built branches and sidings up to the mines. 

Q. The connection, first, they built from Danville to Paris ? 

“ A. First from Danville to Grape Creek. They didn’t build that 
the first year; they only built to the mines the first year. ‘The next 
year they built the extension to Paris and Danville, and the same 
year, I think, the extension clear out. 

Q. You have said there was a mortgage put upon the first division 
of the road of $250,009 and on the second division of the road of 
$250,000. 

A. Yes, sir. 

Q. Do you know whether those bonds were put on the market and 
sold by that company ? 

A. Yes, sir; they were. 

Q. Sold on the public market ? 

A. They were sold in the public market; yes. 


<- Q. Do you know who purchased them ” 
A. I think mostly purchased in Boston. 
607 Q. By the bondholders of the Chicago & Eastern Llinois? 


A. I could not tell. 

Q. Do you remember the amount realized ? 

A. I think they all sold at par. 

@. Do you remember the cost of the entire road—the first divis- 
ion—including the extension ? 

A. No, sir; I eannot remember. The extension was finished after 
I left the road, or settled. 
“y Q. Were contracts made for the construction of it ? 
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A. Yes. 

©. Do you remember who the contractors were ? 

A. J. B. Brown was the contractor. 

Q. Was there any rolling stock on that division of the road pur- 
chased by the company? 

A. No, sir. 

@. Any stock issued by that company ? 

A. Yes, sir. 

(). How much? 

A. I don’t remember. I would have to refresh my memory. 

Q. In your direct examination you produced a copy of the articles 
of consolidation between the Chicago & Eastern Lllinois and the 
Chicago & Grape Creek Company. 

A. Yes, sir. 

Q. Article 5 provides that the stock of the consolidated corpora- 
tion hereby created shall be three millions of dollars? 

A. Yes. 

Q. Is that the full amount of stock issued ? 
6058 A. Yes. 
@. And full amount been issued ? 

A. Yes; maybe a few dollars less. 

Q. How much stock had been issued by the Chicago & Eastern 
Illinois prior to the date of this consolidation ? 

\. I think $500,000 in all. 

(). Article 6 provides that each stockholder of the Chicago «& 
Eastern Illinois should receive for his entire interest, legal and equi- 
table, in the capital stock of the party of the first part an amount 
equal to four times the number of shares of like par value held by 
such stockholders in the Chicago & Eastern Illinois Company. Was 
the stock increased at that time fourfold ? 

A. 308 

©. And the two million dollars of stock—was that used and de- 
livered to the shareholders of the Chicago & Eastern Illinois Com- 
pany ? 

A. Yes. 

Q. Any consideration pass from the shareholders of the company 
on account of the use of the stock? 


Mr. CRAWFORD: You need not answer that question. 


(). Was there anything paid to the Chicago & Eastern Illinois 
stockholders on account of the additional stock issued to them ? 

A. They surrendered their stock and took new stock in exchange 
for it. 


@. Was not stock issued to the stockholders of the Danville 
609 & Grape Creek Company at that time? 
A. I believe so. ‘There is usually share for share. 
Do you remember how much was issued ? 
If that was a million of dollars I suppose it was that amount. 
If it was but $100,000 that would be the amount? 


Yes. 
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(). You have stated you did not know who the stockholders of the 
Dunville & Grape Creek Company were at that time? 

A. At which period ? 

. At the time of the consolidation. 

A. I would really have to look and see from the papers to find out 
I cannot recall the transaction. 

Q. Do you remember whether you were a stockholder or not of 
that transaction ? 

A. No, sir; I was not in my name. 

Q. In your own name were you represented by anybody else? 

A. No, sir; I was not represented by anybody else. 

(). The $2,000,000 of stock was issued to the stockholders of the 
Chicago & Eastern Illinois—the old, original stockholders ? 

A. Yes. 

@. And $100,000, according to the certificate of Mr. english, was 
the full amount of stock of the Danville & Grape Creek road? 

A. It must have been more than that; I cannot recall just what 
it was. I suppose it was $1,000,000 in place of the $100,000. 

Q. How much would one thousand shares be at $100 a share? 

A. That would be $100,000. 
610 Q. After looking at the certificate to English does it refresh 
your recollection as to the amount of capital stock of the Dan- 
ville & Grape Creek road at the time of the consolidation ? 

A. No, sir; it muddles me. 

. If $100,000 of the consolidated stock was issued at the time or 
in pursuance of those articles of consolidation, that would make 
$2,100,000 of consolidated capital stock, wouldn’t it ? 

A. Yes. 

®. Was there a subsequent increase of the capital stock of the 
company ? 

A. I don’t remember that there was. 

Q. You remember how it was increased from $2,100,000 up to 
$3,000,000 ? 

A. No,sir; [ would have to refresh my memory. I don’t under- 
stand this. 

Q. The trust deed which you have produced in evidence in sup- 
port of the cross-bill of the Chicago & Eastern Illinois secures the 
issue of $3,000,000 of the first-mortgage bonds of that company. 
Has the entire issue been put on the market? 

A. Yes, sir. 

Q. ‘They are all outstanding ? 

A. They are all outstanding. 

Q. Now, what proportion of those bonds were delivered to the 
original first-mortgage bondholders of the Illinois Division by the 
Chicago, Danville & Vincennes Railroad Company ? 

A. I think about $2,700,000. 

@. What was done with the remaining $300,000 ? 

A. They were used for the improvement of the property ? 

611 Q. You have spoken of a cash payment, $362,500, that 
was made at the time the property was sold. You bid that 
property in, did you not? 
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A. Yes. 

@. You bid it in inthe interest of the first-mortgage bondholders 
of the Illinois Division ? 

A. I considered I bid it in for them and the Indiana bondholders 
both—one transaction. 

Q. The Indiana bondholders understood the whole matter the 
same as yourself? 

A. Yes; the Indiana bondholders understood they were all to be 
put together; it was a mere question of terms. 

Q. You represented as trustee the Indiana bondholders? 

A. Yes. 

q. And so did your associates? 

A. Yes. 

Q. Did this railroad committee you have spoken of represent the 
bondholders of both divisions ? 

A. Yes, sir. 

Q. The stock did not go to the Indiana bondholders ? 

A. No, sir. 

Q. That went entirely to the holders of Illinois? 

A. Yes. 

Q. All that went to the Indiana bondholders is expressed in Ex- 
hibit 1, which you have produced to-day ? 

A. Yes; I believe so. 

Q. You have stated you was president of the Chicago & Eastern 

I}linois down to what time? 
612 A. Down to December, 1881. 
@. According to your best recollection, about $300,000 of 
the first-mortgage bonds were sold for tle benefit of the company ? 

A. Yes, they were. 

Q. And the amount realized went either to the working depart- 
ment or construction ? 

A. Yes. 

Q. Interest on the bonds paid promptly since they were issued ? 

A. Yes. 

Q. Out of the earnings of the property ? 

A. Not all of it, by any means. 

@. How, then ? 

A. The first interest was paid by sales of bonds. 

@. Part of the $300,000 ? 

A. Yes. 

Q. That all went into the betterments or improvements? 

A. It went into the general purposes of the company ? 

Q. Has the company realized from the sale of its securities or the 
sale of its stock any sum of money beyond what was realized on the 
sale of the $300,000 of the first-mortgage bonds? 

A. I think it realized some from sale of incomes; I don’t recollect 
to what extent. 

Q. What income of income bonds were issued ? 

A. Some 770,000 issued now; I can’t recollect the original 
amount. 
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Q. What amount of the issue went to the holders of the 
613 Illinois Division of the Danville bonds? 

A. It must have been some three or four hundred thou- 
sand dollars, but more I can’t recall. 

2. You think a part of that issue was sold ? 

There was some sold, but to what extent I can’t tell you with- 
a looking to see. 

Q. Will the books of the company show what disposition was 
made of the proceeds of sales of the incomes? 

A. Yes. 

Q. Will they show what disposition was made of the proceeds of 
the sale of the $300,000 first-mortgage bonds ? 

A. I think so. 

Q. Look at your certificate as —— of the Chicago & East- 
ern Illinois Company, attached to “ Exhibit R,” articles of consolida- 
tion, and state whether you made that certificate, or if that is a copy 
of the certificate you did make. 

A. Yes, I suppose so. 

Q. You state in this certificate that on the 18th day of March, 
1881, af a special meeting of the stockholders of said corporation — 
duly called in pursuance of all the notices required by statute What 
notices of that meeting were given? a 

A. My recollection is it was advertised, properly advertised. 

Q. Will the records of the company show whether there were 
notices given by advertisement ? 

A. Yes, I think so. 

Q. At the time of this consolidation was the Grape Creek Divis- 

ion completed ? 
614 A. I think it was; it was to the mines. 
Q. The extension—you don’t remember whether that was? 

A. No, sir; I don’t think it was; it was only completed to the 
mines, 

Q. I think you said the company had no rolling stock ? 

A. No, sir. 

Q. Nothing but the road and its right of way ? 

A. That is all. 

Q@. You said something about side tracks. What amount of side 
tracks do you remember? 

A. No, sir. It was very large—the side track to the mines, run- 
ning by ravines and crossing streams—it made a great deal of it. 

Q. Look at this circular now shown you, bearing date Meadville, 
Pennsylvania, January 13th, 1876, signed by yourself as chairman 
of the committee. Did you issue that circular? 

A. Yes; I believe so. 

(). Was it mailed by you to the cestui qui trust, ? 

A. Yes. 

Mr. Waker: I offer this in evidence, marked “ Exbibit 7. 


,? 


Q. Look at the circular sent by you as chairman of the bond- 
holders’ committee, dated August 10th, 1875. Was that sent by 
you to these first-mortgage bondholders? 
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A. Yes: | believe SO. 

Offered in evidence, marked “ Exhibit 8.” 

Mr. Waker: I also offer in evidence amended bill in the case of 
Osgood and others vs. The Chicago, Danville & Vincennes Railroad 
Company et al. and the answer ‘of the railroad company, marked 
‘Exhibits 9 and 10.” 


Mr. Crawrorp: In respect to an interrogatory of Mr. 
615 Walker’s you stated you had represented or stated to some 
people that were buying securities or shares of the Eastern 
Ilinois railroad that a bill was pending. You may state whether, 
prior to the praying of the appeal, in October, ]878, and the per- 
fecting of it, in January, 1879, there were not large numbers of 
stocks and bonds sold. 
A. Yes; quite a large number. 
Q. That embraced a period of time from the purchase, in 1877, 
until the winter of 1878? 
A. Yes. 
Q. During that time vou could not represent to anybody any ap- 
peal was pending? 
A. No, sir. 
(). For none had been taken ? 
A. None had been perfected. 
Q. Was not the appeal on the reversal that was obtained prayed 
in October, 1878, and perfected in January, 1879? 
A. Yes; January or February, 1879. 


(Signature waived.) 
616 UNITED STATES OF AMERICA, e 
District of Indiana, 7 
In the Cireuit Court thereof. 


WinttaM R. Fospick and James D. F isn, Complain- ) 


ants, 
us. » In Chancery. 
THe Cuicaco, DANVILLE & VINCENNES RAILROAD | 
CoMPANY and JAMEs W. Etwe tt, Defendants. 


Decree. 


It appearing to the court that the said severa! defendants have 
entered their appearance and _ filed their several answers in said 
cause, and that the said complainants have filed their replications 
to the said several answers, and that. heretofore the said cause was 
by order of said court referred to Henry W. Bishop as special mas- 
ter in chancery of said court to take proofs and report, and that the 
report of said master was made and filed in said cause on the 2d day 
of December A. D. 1876, and that the exceptions to said report have 
been and are overruled by the court, save as to the second exception, 
which is confessed : 


c 


“> 
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Now this day this cause came on to be heard upon the said bill, 
the answers of said defendants and the replications thereto, and the 
report of said master, and proofs taken in open court. 

And it appearing to the court that the said defendant, The Chi- 
cago, Danville and Vincennes Railroad Company was organized as 

a corporation, under and by virtue of the laws of the State of 
617 ~—Iilinois, during the year A. D. 1865, and from thence hith- 

erto has been and still is such corporation, and that as such 
corporation it was authorized to borrow money and execute its bonds 
therefor, with interest coupons annexed, and secure the payment of 
the same by mortgage or deed of trust upon its railroad and prop- 
erty then existing or afterward to be acquired. 

And it further appearing to the court that heretofore and on the 
lOth day of March, A. D. 1869, the said railroad company caused to 
be executed and issued twenty-five hundred (2,500) bonds, numbered 
from one (1) to twenty-five hundred (2500), both inclusive, each for 
the sum of one thousand (1,000) dollars, payable in gold coin on the 
first day of April, in the vear nineteen hundred and nine (1909), with 
interest at the rate of seven (7) per cent. per annum in gold coin, pay- 
able semi-annually on the first days of April and October in each vear, 
and that to secure payment of said bonds and the interest coupons 
thereto attached the said railroad company, on the said 10th day of 
March, A. D. 1869, executed and delivered to the said complainants, 
William R. Fosdick, and.James D. Fish, as trustees,a mortgage or deed 
of trust of even date with the said bonds,in and by which the said rail- 
road company conveyed to the said trustees all and singular the 
entire railroad of the said railroad company lying, being, and ex- 
tending from its terminus in the city of Chicago, in Cook county, 
Illinois, southerly, through the counties of Cook, Will, Kankakee, 
Iroquois, and Vermillion, to the city of Danville, and thence south- 
easterly to a point on the State line of the State of Indiana, joining 
and connecting at said point with the Evansville, Terre Haute and 
Chicago railroad, being in length about one hundred and forty (140) 
miles, with all its franchises, equipments, property, tolls, issues, and 
profits, and all its lands, tenements, buildings, fixtures, machinery, 
goods, and chattels connected with or used in the using or operat- 
ing of said railroad or appurtenant thereto, and all its rails, ties, 
fuel, fencing, and erections, and all its rights of way and easements, 
and all ears, engines, and tools, and all rents, reservations, and re- 
versions of every nature and kind whatever, including all the prop- 
erty between said terminal points which said railroad company then 
owned and possessed or might thereafter acquire, either in law or 
equity, of every kind whatever appurtenant thereto. 

And it further appearing to the court that the said deed of 
trust so executed and delivered to them as aforesaid was by them 
thereafter and during the said month of March, A. D. 1869, duly 
filed for record and recorded in each of said counties of Cook, Will, 
Kankakee, Iroquois, and Vermillion, in the State of Illinois, and 
thereby then and there became and was and still is a first hen upon 
all of the railroad, property, franchises, and appurtenances in said 
deed of trust described. 
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And it further appearing to the court that the said railroad 

company had long prior to the filing of the bill in said cause sold 

and disposed of all of the twenty-five hundred bonds secured 

618 by said deed of trust, and that the same and the coupons 

thereto attached were then and there all outstanding and 

valid obligations of said railroad company and secured to be paid 
by the said trust deed. 

And it further appearing to the court that heretofore and on the 
4th day of March, A. D. 1872, the said Chicago, Danville and Vin- 
cennes Railroad Company entered into articles of consolidation with 
the Rossville and Indiana Railroad Company, which was then and 
there a corporation of the State of Illinois, whereby the said two cor- 
porations became and were consolidated under the name and style 
of the Chicago, Danville and Vincennes Railroad Company. 

And that thereafter and on the 9th day of Mareh, A. D. 1872, the 
said last-named company entered into articles of consolidation with 
the Western Indiana Railroad Company, which was then and there 
a corporation organized and existing under the general laws of the 
State of Indiana, by which said articles the said two corporations 
became and were a consolidated corporation by the name and style 
of the Chicago, Danville and Vincennes Railroad Company, and 
became and was then and there and from thence hitherto has 
been and still is a corporation in the State of Indiana as well 
as in the State of Illinois, and as such corporation of the 
State of Indiana was authorized to construct, maintain, and operate 
a line of railroad extending from the bonndary line between the 
States of Indiana and Illinois at a point in Warren county south- 
wardly through the counties of Warren, Fountain, Parke, and Clay 
to the town of Brazil, in said last-named county, with branches to 
coal mines and other appurtenances. 

And it further appearing to the court that thereafter and on the 
12th day of March, A. D. 1572, the said consolidated corporation, for 


the purpose of providing means to construct and equip the line of 


said company in Indiana, caused to be executed fifteen hundred 
(1,500) bonds, each for the sum of one thousand dollars, payable on the 
tirst day of April, in the year nineteen hundred and twelve (1912), 
with interest at the rate of seven (7) per cent. per annum, both prin- 
cipal and interest payable in American gold coin, which said 
bonds were numbered from 2501 to 4000, inclusive, and were 
of the same form as the said Illinois Division bonds and had 
similar coupons attached. 

And it further appearing to the court that for the purpose of 
securing the payment of said Indiana Division bonds the said rail- 
road company, on the said 12th day of March, A. D. 1872, exe- 
cuted and delivered to the complainants, William R. Fosdick and 
James D. lish, as trustees, its certain mortgage or deed of trust, in 
and by which the said railroad company conveyed to the said 
trustees all and singular the entire railroad of said railroad com- 
pany situate, lying, and being in the State of Indiana, commencing 
on the boundary line between the States of Illinois and Indiana, in 


the township of Marshfield and county of Warren, in the State of 


t 
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Indiana, at the point where it connects with the road of the said 
company, terminating on the eastern boundary line of the State of 

Illinois, in the town of Ross, in Vermillion county, in said 
619 last-named State, and distant about ten miles south- 

easterly from the village of Rossville, extending thence ina 
southeasterly direction to Covington, in Fountain county; thence 
southerly to Montezuma, in Parke couuty, and thence southeasterly 
to Brazil, in Clay county, on the line of the Terre Haute and Indian- 
apolis railroad; also a branch road, extending from the main line 
before described, commencing at a point on said main line distant 
about three miles south from Covington, in Fountain county, and 
extending in an easterly direction to the village of Newburgh, in 
said county, the entire length of the road being about eighty miles, 
and also all such additional branch roads as said railroad company 
might thereafter construct for the purpose of extending its tracks 
into the coal and mining regions in the vicinity of said main lines 
of road, with all its franchises, equipments, property, tolls, issues, 
and profits, and all its lands, tenements, buildings, fixtures, ma- 
chinery, goods, and chattels connected with or used in the using or 
operating of said railroad or appurtenant thereto, and all its rails, 
ties, fuel, fencing, and erections, and all its-rights of way and ease- 
ments, and all cars, engines, and tools, and all rents, reservations, 
and reversions of every nature and kind whatever, including all 
the property between said terminal points which said company then 
had or owned and possessed or might thereafter acquire, either 
in law or equity, of every kind whatever appurtenant thereto. 

And it further appearing to the court that the said trust deed 
was thereafter and during the month of Mareh, A. D. 1872, 
duly recorded in each of the counties of Warren, Fountain, Parke, 
and Clay, in the State of Indiana, and then and there thereby be- 
came and was and still isa first lien upon all of the railroad, prop- 
erty, franchises, and appurtenances in said trust deed described. 

And it further appearing to the court that of the said fifteen hun- 
dred bonds there had been issued and sold prior to the filing of the 
bill in this cause twelve hundred and forty-three (1,243) thereof, and 
that the remaining two hundred and fifty-seven (257) of said fifteen 
hundred bonds had been issued and pledged as collateral to certain 
floating indebtedness of said company, and that all of the said fifteen 
hundred bonds and the coupons thereto attached are still outstanding 
and secured by the said last-mentioned trust deed. 

And it further appearing to the court that thereafter and on 
the 24th day of April, A. D. 1872, the said railroad company ex- 
ecuted and delivered to the said complainants, as trustees, a 
certain mortgage or trust deed of that date, in and by which the 
said railroad’ company then and there conveyed to the said 
complainants, for the purpose of more fully securing and assur- 
ing the punctual payment of the said two millions five hundred 
thousand dollars ot bonds hereinbefore mentioned as numbered 
from one (1) to twenty-five hundred (2500), both inclusive, dated 
Mareh 10th, 1869, and due April Ist, 1909, all and singular the entire 
division of the railroad of the said company situate, lying, and _be- 
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in the State of Indiana, commencing on the boundary line 
620 between the States of [llinoisand Indiana,in the township of 

Marshfield and county of Warren, in the State of Indiana, at 
the point where it connects with the road of the said company, term1- 
nating on the eastern boundary line of the State of Illinois, in the town 
of Ross, in Vermillion county, in said last-named State, and distant 
about ten miles southeasterly from the village of Rossville, extend- 
ing thence in a southeasterly direction to Covington, in Fountain 
county ; thence southerly to Montezuma, in Parkecounty, and thence 
southeasterly to Brazil, in Clay county, on the line of the Terre Haute 
and Indianapolis railroad; also a branch road extending from 
the main line before described, commencing at a point on said 
main line distant about three miles south from Covington, in 
Fountain county, and extending in an easterly direction to the 
village of Newburgh, in said county, the entire length of road being 
about eighty miles, and also all such additional branch roads as 
said company might thereafter construct in the State of Indiana for 
the purpose of extending its tracks into the coal and mining re- 
gions in the vicinity of said main lines of road, with all its fran- 
chises, equipments, property, tolls, issues, and profits, and all its 


lands, tenements, buildings, fixtures, machinery, goods, and chattels 


connecting with or used in the using or operating of said railroad 
or appurtenant thereto, and all its rails, ties, fuel, fencing, and erec- 
tions, and all its rights of way and easements, and all cars, engines, 
and tools, and all rents, reservations, and reversions of every nature 
and kind whatever, including all the property between said terminal 
points which said company then had or owned and _ possessed or 
might thereafter acquire, either in law or equity, of every kind 
whatever appurtenant thereto. 

And it further appearing to the court that in and by the said 
last-mentioned trust deed the said railroad company, for the pur- 
pose of more fully securing and assuring the punctual payment 
of the said one million five hundred thousand dollars of bonds 
hereinbefore mentioned as numbered from twenty-five hundred 
and one (2501) to four thousand (4000), inclusive, dated March 
12th, 1872, and due April Ist, nineteen hundred and twelve (1912), 
and the interest thereon, also conveyed to the said complainants as 
trustees all and singular the entire railroad of the said company 
lving, being, and extending from its terminus in the city of Chicago, 
in Cook county, Illinois, southerly, through the counties of Cook, 
Will, Kankakee, Iroquois, and Vermillion, to the city of Danville, 
being in length about one hundred and thirty miles, with all its 
franchises, equipments, property, tolls, issues, and profits, and all its 
lands, tenements, buildings, fixtures, machinery, goods, and chattels 
connected with or used in the using or operating of said railroad or 
appurtenant thereto, and all its rails, ties, fuel, fencing, and erections, 
and all its rights of way and easements, and all cars, engines, and 
tools, and all rents, reservations, and reversions of every nature and 
kind whatever, including all the property between said terminal 
points which said company then had or owned and _ possessed or 
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might thereafter acquire, either in law or equity, of every kind 
whatever appurtenant thereto. 
621 And it further appearing to the court that the said trust 
deed was duly delivered to said trustees and accepted by them 
as further security for the uses and purposes therein expressed, and 
that it then and there became and was a second lien upon all of the 
said railroad, property, franchises, and appurtenances in the State 
of Indiana in the said deed described as security for the payment of 
the said twenty-five hundred bonds numbered froin one (1) to twenty- 
five hundred (2500), both inclusive, and that the said mortgage 
then and there became and was a second lien on the line of railroad 
of said company in the State of Illinois and the franchises and ap- 
purtenances thereof, as in the said trust deed described, as security 
for the payment of the said fifteen hundred bonds numbered from 
twenty-five hundred and one (2501) to four thousand (4000), both 
inclusive, except as provided by the last clause of said deed, which 
was and is as follows: 

“The foregoing grants, conveyances, and covenants in this in- 
denture contained are made and entered into by the Chicago, Dan- 
ville and Vincennes Railroad Company, party of the first part 
hereto, upon the express understanding, agreement, and condition 
that in case the party of the first part or its successors or assigns 
shall deem it necessary or desirable at any future time, Im con- 
sequence of an inerease of the traffic of the said railroad, to 
issue and dispose of any amount of bonds or other evidences of 
indebtedness for the purpose of providing the means for the purchase 
of additional rolling stock and equipment for the use of said rail- 
road or of said company, its successors or assigns, or for the im- 
provement of said railroad or property, that then and in that case 
the said Chicago, Danville and Vincennes Railroad Company, its 
successors or assigns, may secure the payment of the principal and 
interest of such bonds or other evidences of indebtedness so issued 
and disposed of by mortgage upon all the roads and property of said 
company hereinbefore mentioned and described, and that such mort- 
gage when so made and executed shall constitute and be and become 
a lien upon all said roads and property prior to and having prece- 
dence of the liens hereinbefore provided for by this instrument.” 

And it further appearing to the court that of the lines of railroad in 
said several mortgages described there had been constructed and 
put in use by the said company within the State of Illinois, at 
the time of the filing of the bill in this cause, that portion of 
the line commencing at Dalton, about twenty (20) miles south of 
the city of Chicago, and running thence southerly to Danville, in 
the county of Vermillion, a distance of one hundred and eight 
(108) miles, with a branch from Bismarck (a point on the main 
line in said Vermillion county) southeasterly to the line between 
the States of Indiana and Illinois, a distance of four and six-tenths 
(4,°,) miles, and that there was also owned and operated by said com- 
pany terminal tracks and sidings within and near the city of Chicago 
of the aggregate length of seven and eighty one-hundredths miles 
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(7,89), with the appurtenances thereto, making a total length 
622 of line inthe State of Illinois of about one hundred and twenty 

and four-tenths (12054;) miles, and that said company has ac- 
quired for the uses and purposes of said railroad and the operation 
thereof within the said city of Chicago the south eighteen (18). feet 
of lot twelve (12), lot thirteen (13), and let sixteen (16), in block thir- 
teen (13), Carpenter’s Addition to Chicago; lot twenty-four (24), in 
block seven (7), Carpenter’s Addition; lots twenty-nine (29), thirty 
(30), and thirty-two (32), in block four (4), Magie and High’s Addi- 
tion to Chicago, with six hundred and eighty (680) feet of the tracks 
hereinbefore mentioned situated thereon, and also with an engine- 
house thereon, said lots thirty (80) and thirty-two (32) being sub- 
ject to an encumbranee of about seven hundred (700) dollars, and 
also a leasehold interest in lot thirty-one (31), in said block four (4), 
Magie and High’s Addition to Chicago, the remaining tracks 
within said city being upon ground not owned by said company, 
but which it has the right to occupy under contract, and that the 
tracks near said city hereinbefore mentioned are three and five 
one-hundredths miles in iength and situate on the right of way of 
the Chicago and Southern Railroad Company under contract with it. 

And it further appearing to the court that the said Chicago, 
Danville and Vincennes railroad aiso owns an undivided interest 
in an engine-house of fourteen (14) stalls situate on the grounds 
of the said Chicago and Southern Railroad Company at Corwith, 
adjacent to the city of Chicago; also a water-tank on the ground 
of said Chicago and Southern Railroad Company near the Chicago 
river, and that the said company also uses the tracks of the Chicago 
and Southern Railroad Company and of the Pittsburgh, Cincinnati 
& St. Louis Railway Company from Thornton, near the terminus of 
its line, to its terminal tracks in Chicago under contracts with said 
companies severally,and thatall of the line so constructed and in 
operation within the said State of Illinois, together with the con- 
tract rights of said company in the use of the tracks of the said 
Chicago and Southern Railroad Company and the said Pittsburgh, 
Cincinnati and St. Louis Railway Company from said Thornton to 
Chicago, constitute the Illinois Division of the said railroad, and 
with the franchises, property, and appurtenances thereof and its 
rolling stock, tools, and fixtures was and is all included within 
and a part of the premises conveyed to said complainants as 
trustees by the said trust deed dated March 10th, 1869,and that 
the said trust deed isa first lien thereon as security for the payment 
of the bonds and coupons therein and hereinbefore mentioned and 
described. 

And it further appearing to the court that the said company, at 
the time of the filing of said bill, bad construeted and put in opera- 
tion its line of road from a pointon the State line between the States 
of Illinois and Indiana where the Bismarck Branch of the Illinois 
Division intersects thesameto Snoddy’s Mills or Coal Creek,a distance 
of nineteen and five-tenths (19;5;) miles, with various branches 

to coal mines aggregating one and sixty-three one-hundredths 


623  (1,°j)) miles in length, and that the line of road from Snoddy’s 
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Mills to Montezuma, a distance of about eighteen (18) miles, is 
partly constructed, and the line from Montezuma to the Brazil 
coal-field, a distance of about twenty-five (25) miles, is nearly com- 
pleted, except track, and that about two miles of track was laid 
thereon, making a total of twenty-three and thirteen one-hundredths 
miles of completed road and forty-three (45) miles of partially 
completed road in the State of Indiana, and constituting the In- 
diana Division of said railroad, which, together with the fran- 
chises, property, and appurtenances thereof, and its rolling stock, 
tools, and fixtures, was and is included within and a part of the 
premises conveyed to said complainanis as trustees by the said trust 
deed of March 12th, 1872, and that said last-mentioned trust deed 
is a first lien thereon as a security for the payment of the said fifteen 
hundred bonds and the coupons thereof in said trust deed deseribed. 

And it further appearing to the court that the said railroad com- 
pany, at the time of the filing of said bill, owned and had in use a 
large amount of rolling stock upon the said line of railroad in the 
States of Indiana and Illinois, all of which was and is covered by 
and described in the said several mor'gages, and that of the said 
rolling stock the portion belonging to the said Indiana Division and 
now in the possession of the receiver appointed in this case is as fol- 
lows: ; 

Four (4) locomotives, numbered 16, 17, 18, and 23. 

One (1) passenger car, numbered 2 

One (1) baggage car, numbered 1. 

‘Two (2) caboose cars, numbered 1 and 2 

Twenty-three (23) box cars, numbered 541 to 563, inclusive. 

Fifteen (15) box cars ( Adams), numbered 1221 to 1235, inclusive. 

Forty-four (44) coal cars, numbered 1UL to 14, inclusive. 

Twenty-one (21) Indiana block coal cars, numbered 0120 to 01 10, 
inclusive. 

Ten (10) Enterprise coal cars, numbered 100 to 109, inclusive. 

Six (6) stock cars, numbered 535 to 540, inclusive. 

And it further appearing to the court that the said railroad com- 
pany has paid all of the coupons which became due on the said 
Illinois and Indiana Division bonds up to and including those which 
fell due on the first of April, A. D. 1575, and that none of the cou- 
pons which have matured since that time have been paid. 

And it further appearing to the court that after said railroad com- 
pany bad made default in the payment of the coupons of the said 
bonds maturing October Ist, 1873, and, to wit, on the llth day of 
November, 1873, the said railroad company issued a cireular to its 
bondholders in and by which it proposed that the holders of bonds 
should deposit with complainant, William R. Fosdick, as trustee, 
the coupons due October Ist, 1878; April Ist, 1874; October Ist, 
1874, and April Ist, 1875, and receive in exchange therefor the con- 

vertible bonds of said railroad company dated January Ist, 
624 1873, payable February Ist, 1895, bearing interest at seven (7) 
per cent. per annum, with coupons payable the Ist of Peb- 
ruary and August of each year, principal and interest in gold; said 
bonds to bear interest from February lst, 1874, and to be re- 
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ceived by the bondholders at seventy-five (75) per cent. of their par 
value; also scrip certificates, bearing interest the same as the bonds, 
to be issued for fractional sums and exchangeable for the convert- 
ible bonds when presented in sums of five hundred (500) or one 
thousand (1,000) dollars; the coupons thus deposited in trust to be 
held by the trustee until October Ist, 1876, after which the coupons 
to be canceled by the trustee and surrendered to the company, but 
in case of non-payment of any coupons coming due up to October 
Ist, 1876, the coupons deposited with the trustee were to be surren- 
dered to the original owners upon the return of the second-mortgage 
bonds or scrip certificates which had been issued for them. 

And it further appearing to the court that, in response to said 
proposition, the holders of two hundred and seventy-one thousand 
five hundred dollars ($271,500) of said Illinois bonds placed in 
the hands of said Fosdick as trustee the coupons thereof which 
fell due October Ist, 1875, to April Ist, 1875, inclusive, and _ re- 
ceived therefor convertible bonds at seventy-five cents on the dollar 
and scrip certificates for fractional sums less than five hundred 
(500) dollars, and that the holders of forty-two thousand five hun- 
dred dollars ($42,500) of said Indiana bonds placed in the hands of 
said Fosdick as trustee the coupons thereof which fell due October 
Ist, 1878, to April Ist, 1875, inclusive, and received therefor con- 
vertible bonds at seventy-five cents on the dollar and scrip certifi- 
eates for fractional sums less than five hundred dollars ($500), and 
that the total amount of convertible bonds issued for the coupons 
from the Illinois bonds and the Indiana bonds was the sum of fifty- 
six thousand dollars ($06,000) and of scrip certificates the sum of 
three thousand four hundred and seventy-nine dollars and ninety- 
three cents ($3,479.93). 

And it further appearing to the court that thereafter and on or 
about the 20th of November, 1878, the said railroad company 
issued to ils said bondholders another cireular which proposed 
the following scheme: That the bondholders should deposit the 
four coupons from October Ist, 1875, to April Ist, 1875, inelu- 
sive, with complainant, William R. Fosdick, as trustee, and should 
receive in exchange therefor certificates of indebtedness, payable 
in five (5) years from February Ist, 1874, with interest, payable semi- 
annually on the first days of February and August of each year, 
principal and interest payable in gold, the coupons to be held 
by the trustee until after the maturity of the certificates of indebt- 
edness on the Ist of February, 1879, when they were to be canceled 
by said trustee and surrendered to the company, but in case of the 
non-payment of the interest or the principal of the certificates at 
maturity or of the coupons on the first-mortgage bonds between Oc- 
tober Ist, 1875, and February Ist, 1879, both inclusive, then the 

coupons were to be returned to the original owners upon 
625 surrender of the certificates, with all their original rights to 
proceed against the company unimpaired. | 

And it further appearing to the court that the holders of one 
million five hundred and thirty thousand dollars ($1,530,000) of 
the said Illinois bonds placed in the hands of the said Fosdick, as 


aes 


? 
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trustee, the four coupons therefrom mentioned in said circular and 
received therefor certificates of indebtedness of said company of the 
form, tenor, and effect described in said circular, aggregating in 
amount the sum of two hundred and fourteen thousand two hun- 
dred and ten dollars ($214,210), and that the holders of nine hundred 
and fifty-seven thousand five hundred dollars ($957,500) of said In- 
diana bonds placed in the hands of said Fosdick, as trustee, the 
four coupons thereof mentioned in said circular and received therefor 
certificates of indebtedness of said company to the aggregate amount 
of one hundred and thirty-four thousand and fifty dollars ($154,050). 

And it further appearing to the court that all of the said coupons 
still remain in the hands of said Fosdick as trustee as aforesaid. 

And it further appearing to the court that the semi-annual in- 
terest which fell due August Ist, 1874, upon the said convertible 
bonds and scrip certificates and certificates of indebtedness so issued 
as aforesaid was paid by the said company, and that the semi- 
annual interest which fell due on the Ist day of February, 1875, on 
the said convertible bonds, scrip certificates, and certificates of in- 
debtedness was duly paid by said company upon all of the same 
which were presented for payment, which was the great bulk thereof, 
and that no interest has been paid on the same or any part thereof 
since that time. , 

And it further appearing to the court that the amount of interest 
paid as aforesaid August Ist, 1874, upon the said coupons so funded 
as aforesaid, for which scrip certificates or certificates of indebted- 
ness had been issued as aforesaid, was the sum of one dollar and 


and that the same amount per coupon was paid up on all of the 
scrip certificates and certificates of indebtedness presented for pay- 
ment February Ist, 1875, and thereafter, and that each of said cou- 
pons so funded as aforesaid, for which the said convertible bonds 
were received at seventy-five cents on the dollar as aforesaid and 
upon which said semi-annual interest was paid as aforesaid August 
Ist, 1874, received a payment of one dollar and sixty-three and one- 
third cents ($1.634), in gold, per coupon, and that the same amount 
per coupon was paid on all of said eonvertible bonds issued in lieu 
of funded coupons which were presented for payment February Ist, 
1S75, and thereafter. 

And it further appearing to the court that of the said twenty-five 
hundred Illinois bonds there is outstanding the sum of six hundred 
and ninety-eight thousand five hundred dollars ($698,500) thereof, 
from which the said four coupons falling due October Ist, 1875, to 
April Ist, 1875, inclusive, have never been funded under either of 
the schemes aforesaid, and upon which coupons no payments what- 

ever have been made since the payment of the coupon due 
626 April Ist, 1873, and that of the said fifteen hundred Indiana 
bonds there is outstanding the sum of five hundred thousand 
dollars ($500,000), from which the said four coupons falling due 
October Ist, 1873, to April 1st, 1875, inclusive, have never been 
funded under either of the schemes aforesaid, and upon which no 
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payments whatever have been made since the payment of the coupon 
which fell due April Ist, 1873. 

And it further appearing to the court that in and by the said trust 
deed so executed and delivered to vour orators on the said 12th day 
of March, A. D. 1872, and commonly ealled the Indiana Division 
mortgage, it was and is, among other things, provided that in case 


default should be made in the payment of any interest on any of 


the said fifteen hundred Indiana bonds, according to the tenor of 
the coupons thereto annexed or of the provisions of said trust deed, 
and such default should continue for the period of six months with- 
out the consent of the holders of such coupons, it should be lawful 
for said complainants, as the trustees in said deed of trust named, 
personally or by agent or attorney, to sell and dispose of to the high- 
est and best bidder all and singular the premises by said trust deed 
conveyed or intended so to be, as an entirety, at public auction, in the 
manner in said trust deed described, and make conveyance of the 
property and premises so sold, and after deducting from the pro- 
ceeds of sale the expenses of sale and conveyance and all advances 
and liabilities which may have been made or incurred by them in 
operating or controlling and maintaining the said railroad and prop- 
erty and in managing its affairs while in possession and all pay- 
ments for taxes, charges, and assessments on said premises or any 
part thereof, as well as reasonable compensation for their own serv- 
ices, to apply the balance to the payment of the interest of said one 
million five hundred thousand dollars of bonds, or so many of them 
as shall have been issued and be outstanding, pro rata until all such 
interest shall be paid, and afterwards apply the remainder to the 
principal of said bonds pro rata until such principal shall be paid, 
and if any surplus remain after paying all such matters to pay 
such surplus to said railroad company, and that such payments shall 
be so made on such bonds, whether the same shall have become due 
or not at the time of sale. 

And it further appearing to the court that upon the bill filed in 
this cause and in pursuance of the prayer therein of the said com- 
plainants, as trustees, a receiver has been heretofore appointed by 
this court, and that all of the property, railroad, and franchises 
within the State of Indiana and in the said several mortgages or 
trust deeds described has been taken possession of by such receiver 
under the order of this court and has been since that time managed, 
controlled, operated, and held possession of by him under the orders 
of this court. 

And it further appearing to the court that there is now due and 
owing by the said defendant, The Chicago, Danville and Vincennes 
Railroad Company, to the said complainants, as trustees in the said 

Indiana Division mortgage deed— 
627 First. The sum of fiftv-two thousand five hundred dollars 
($52,500) in gold coin for the coupons of the said fifteen hun- 
dred (1,500) Indiana Division bonds which fell due on the 1st 
day of October, A. D. 1875, with interest thereon from and after the 
said last-mentioned day at the rate of SIX (6) per cent. per annum 
in gold, less such sums as have heretofore been paid upon certain 


———— 
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of said coupons under the funding arrangements hereinbefore set 
forth. 

Second. In the further sum of fifty-two thousand five hun- 
dred dollars ($52,500) in gold coin for the coupons of the said 
Indiana Division bonds which fell due on the Ist day of April, A. D. 
1874, with interest thereon from and after the said last-mentioned day 
at six per cent. per annum in gold, less such sums as have hereto- 
fore been paid upon certain of said coupons under the funding ar- 
rangements hereinbefore stated. 

Third. In the further sum of fifty-two thousand five hundred 
dollars ($52,500) in gold coin for the coupons of the said Indiana 
Division bonds which fell due on the Ist day of October, A. D. 1874, 
with interest from and after said last-mentioned day atsix per cent. 
per annum in gold, less such sums as have heretofore been paid 
upon certain of said coupons under said funding schemes. 

fourth. In the further sum of fifty-two thousand five hundred 
dollars ($52,500) in gold coin for the coupons of the said Indiana 
Division bonds which fell due on the Ist day of April, A. D. i875, 
with interest from and after the said last-mentioned day at 
six per cent. per annum in gold, less such sums as have hereto- 
fore been paid upon certain of said coupons under said funding 
schemes. ae 

Fifth. In the further sum of fifty-two thousand five hundred 
dollars ($52,500) in gold coin for the coupons of the said Indiana 
Division bonds which fell due on the Ist day of October, A. D. 1875, 
with interest thereon from and after said last-mentioned day at the 
rate of six (6) per cent. per annum in gold. 

Sixth. In the further sum of fifty-two thousand five hundred dol- 
lars ($52,500) in gold coin for the coupons of the said Indiana Divis- 
ion bonds which fell due on the Ist day of April, A. D. 1876, with 
interest thereon from and after said last-mentioned day at the rate 
of six (6) per cent. per annum in gold. 

Seventh. In the further sum of fifty-two thousand five hundred 
dollars (852,500) for the coupons of the Indiana Division bonds 
which fell due on the Ist day of October, A. D. LS76, with interest 
thereon from and after said last-mentioned day at the rate of six (6) 
per cent. per annum in gold. 

Eighth. And in the further sum of one million five hundred 
thousand dollars (81. 500.000) in gold coin for the principal of the 
said Indiana Division bonds, together with interest thereon from and 
after the first day of October, A. D. 1876, at the rate of seven (7) per 
cent. per annum In gold. 

And that the said several sums of money with the Interest thereon 
are due and owing to the said complainants, as trustees, In the 
order in which they are hereinbefore stated and set forth : 

Now, therefore, it is hereby ordered, adjudged, and deereed 

6258 that the said defendant, The Chicago, Danville and Vin- 
cennes Railroad Company, pay or cause to be paid to the 

said complainants, as trustees for the holders of the said Indiana 
Division bonds and coupons, the said several sums of money, with 
interest thereon, as hereinbefore found to be due and owing within 
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twenty (20) days from and after the entry of this decree, and 
default thereof that all of the said railroad, premises, property, 
and franchises described in the said trust deed dated March 
12th, A. D. 1872, and hereinbefore described as the Indiana D1- 
vision of said railroad, together with all the rights, franchises, prop- 
erty, and appurtenances thereof and the rolling stock thereto be- 
longing and herein particularly scheduled and set forth, and all the 
right, title, interest, and equity of redemption of the said ¢ hicago 
Dan’ ‘le and Vincennes Railroad C ompany therein, shall be sol las 
an entirety by J. D. Howland, the master in chancery of this 
court, at public auction to the highest and best bidder for cash there- 
for, payable as hereinafter provided, at the United States post-office 
building in the city of Indianapolis, in the State of Indiana, after 
having first given notice of the time and place and terms of sale and 
a description of the property to be sold by advertisement thereof In 
some pub ic ne nap published in the city of Indianapolis for the 
space of thirty (30) days prior to such day of sale. 

The terms of such sale shall be as follows: 

Twenty-five (25) per cent. of the purchase-money to be paid to 
said master in chancery in cash at the time of sale, one-half of the 
balance of the purechase-money to be paid to said master in cash 
within three months from the day of sale, and the remainder to be 
paid to said master in cash within six months from said day of sale. 

[t is further ordered, adjudged, and decreed that the said mas- 
ter make report of said sale to this court, and that upon con- 
firmation thereof and the full payment of the whole of the purchase- 
money that the said Howland, as master in chancery of this court, 
shall convey to the purchaser or purchasers at such sale all of the 
said railroad, premises, property, appurtenances, and_ franchises 
sold by a good and sufficient deed therefor, which said deed when 
so made and delivered shall vest in the grantee all the right, 
title, estate, interest, property, and equity of redemption of the 
said railroad company of, in, and to the said railroad, property, 
premises, appurtenances, and franchises in fee simple forever, and 
shall entitle said grantee to the possession thereof, and shall bea 
perpetual bar, both in law and equity, against any and every claim 
of the said railroad company and its successors or assigns and 
against all and every person or corporation claiming or to claim the 
said railroad, premises, property, appurtenances, and’ franchises or 
any part thereof under or through the said railroad company for- 
ever. 

[t is further ordered, adjudged, and decreed that the receiver 

heretofore appointed in said cause and now in possession of 
629 the said railroad, propert' y?— rem 1ses, appurtenances, and fran- 

chises shall, upon present: ation to him of the said deed, deliver 
to the grantee or grantees therein named all the railroad, property, 
premises, appurtenances, and franchises therein described. 

[t is further ordered, adjudged, and decreed that in case the pur- 
chaser or purchasers at such sale shall fail to make prompt payment 
ofthe whole of said purchase-money according to the terms and con- 
ditions of said sale, as hereinbefore specified, the said master shall re- 
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port the same to the court, and thereupon the said sale shall be null 
and void and the said purehaser shall of the said purehase-imoney 
forfeit an amount equal to the sums of money disbursed by said 
master out of said purchase-money under the provisions of this de- 
cree, not including the amount paid over to the clerk of this court. 

[t is further ordered, adjudged, and decreed that the said master 
shall out of the proceeds of such sale— 

lirst. Pay all the costs of this suit and the costs and expenses of 
such sale, including the fees of said master. | 

Second. Pay all expenses and compensation of the said com- 
plainants as trustees of the said bond and coupon holders, including 
attorneys’ fees incurred in the course of their trust and in the prose- 
cution or defense of any and all suits brought by or against them as 
trustees which shall be allowed by or under the order of this court, 
and also all other costs and attorneys’ fees which shall be allowed 
by or under the order of this court in favor of the parties to this 
suit or intervening petitioners therein. 

Third. Pay the balance to the clerk of this court. 

And it is further ordered, adjudged, and decreed that the said 
Wilham R. Fosdick on or before the confirmation of said sale de- 
liver to the clerk of this court all of the said.Indiana Division cou- 
pons deposited with him as trustee as aforesaid, for which either con- 
vertible bonds, scrip certificates, or certificates of indebtedness have 
been issued under the funding schemes hereinbefore set forth, with 
a full statement of the names of the depositors of the said several 
coupons and the new obligations of said company issued therefor, so 
far as the same is within the knowledge of said Fosdick, and that 
the clerk of said court shall upon receipt thereof deliver to said Fos- 
dick a certified copy of this decree with an endorsement thereon 
stating the receipt of said coupons by him, and the said Fosdick 
shall be thereupon released from any further duty or liability as 
trustee of said coupons. 

It is further ordered, adjudged, and decreed that the said clerk 
out of the moneys so paid to him by said master as aforesaid shall— 

Iirst. Pay all the liabilities of the Indiana Division of said railroad 
incurred by the receiver in this cause by or under the order of this 
court, including the compensation of said receiver, and all claims 
against said railroad company which said receiver has been or shall 

be required to pay by order of this court which shall re- 
630 main unpaid after the application thereto of all moneys In 

the hands of said receiver at the time of the confirmation of 
the sale hereinbefore provided for. 

Second. Out of the surplus said clerk shall pay in gold pro rata 
the coupons of said Indiana Division bonds which fell due October 
Ist, 1875, with interest from that date to the day of sale at the rate 
of six per cent. per annum, after having first applied on all the 
funded coupons the moneys received thereon severally under said 
funding schemes as of the date when such payments were made. 

Third. Said clerk shall out of the surplus, if any, pay in gold pro 
rata the coupons of said Indiana Division bonds which fell due 
April 1st, 1874, with interest from that date to the day of sale at 
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the rate of six per cent. per annum, after having first applied on 
all the funded coupons the moneys received thereon severally under 
said funding schemes as of the date when such payments were 
made. 

fourth. Out of the surplus, if any, said clerk -shall pay in gold 
pro rata the coupons of said Indiana Division bonds which fell due 
October Ist, 1874, with interest from that date to the day of sale at 
the rate of six per cent. per annum, after having first applied on all 
of the funded coupons the moneys received thereon severally under 
said funding schemes as of the date when such payments were 
made. 

Fifth. Out of the remaining surplus, if any, the said clerk shall 
pay In gold pro rata the COUpPOHs of said Indiana Division bonds 
which fell due April Ist, 1875, with interest from that date to the 
day of sale at the rate of six per cent. per annum, after having first 
applied on all the funded coupons the moneys received thereon sev- 
erally under said funding schemes as of the date when such payments 
were made. 

Sixth. Out of the remaining surplus, if any, said clerk shall 
pay in gold pro rata the coupons of said Indiana Division bonds 
which fell due October Ist, 1875, with interest from that date to the 
day of sale at the rate of six per cent. per annum. 

Seventh. Out of the remaining surplus, if any, the said clerk shall 
pay in gold pro rata the coupons of said Indiana Division bonds 
which fell due April Ist, 1876, with interest from that date to the 
day of sale at the rate of six per cent. per annum. 

Eighth. Out of the remaining surplus, if any, the said clerk shall 
pay in gold pro rata the coupons of the said Indiana Division bonds 
which -fell due October Ist, A. D. 1876, with interest from that date 
to the day of sale at the rate of six per cent. per annum. | 

Ninth. Out of the remaining surplus, if any, the said clerk shall 
_pay in gold pro rata all of the said Indiana Division bonds, with in- 


terest from the said first day of October, A. D. 1876, to the day of 


sale at the rate of seven per cent. per annum. 

Tenth. If any surplus shall remain after deducting from the 
amount paid by said master to said clerk the aggregate of all the 
payments hereinbefore directed to be made by said clerk the said 
clerk shall report the same to the court for further order in this be- 
half. | 


651 Schedule of Premises and Property to be Sold by the Master in 
Chance ry, as fal " inbefore Provided. 


1. The railroad of the Chicago, Danville and Vincennes Railroad 
Company within the State of Indiana, commencing on the boundary 


line between the States of Indiana and Illinois, in the township of 


Marshfield and county of Warren, in said State of Indiana, thence 
southeasterly to Brazil, in Clay county, on the line of Terre Haute 
and Indianapolis railroad, together with all coal and other branches, 
as the same is now built or partially built and operated or held by 
the said Chicago, Danville and Vincennes Railroad Company, be- 
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ing a finished road from said State line to Snoddy’s Mills or Coal 
Creek, a distance of nineteen and five-tenths (19.5) miles, with coal 
branches aggregating one and sixty-three hundredths (1.63) niiles, 
and a partially completed line from Snoddy’s Mills to Montezuma, 
a distance of about eighteen (18) miles, and a line nearly completed, 
except track, from Montezuma to Brazil, a distance of about twenty- 
five (25) miles, with two miles of track laid thereon, making in all 
twenty-three and thirteen-hundredths (23.15) miles of completed 
road and forty-three (43) miles of partially completed road, to- 
gether with the rights of way, station and other grounds, grading, 
bridges, culverts, tracks, shops, including fixtures and tools, stations 
and other buildings and structures, fences, wood, coal, and other 
supplies for the use and operation of said line of road and all of the 
appurtenances thereof. 

2. Four (4) locomotives, numbered sixteen (16), seventeen (17), 
eighteen (18), and twenty-three (23). 

One (1) passenger car, numbered two (2). 

One (1) baggage car, numbered one (1). 

Two (2) caboose cars, numbered one (1) and two (2). 

Twenty-three (23) box cars, numbered five hundred and forty-one 
(541) to five hundred and sixty-three (563) inclusive. 

Fifteen (15) box cars (Adams), numbered twelve hundred and 
twenty-one (1221) to twelve hundred and thirty-five (1255), in- 
clusive. 

Forty-four (44) coal ears, numbered one hundred and one (101) to 
one hundred and forty-four (144), inclusive. 

Twenty-one (21) Indiana block coal cars, numbered 0120 to 0140, 
inclusive. 

Ten (10) Enterprise coal cars, numbered from one hundred (100) 
to one hundred and nine (109), inclusive. 

Six (6) stock cars, numbered from five hundred and thirty-five 
(535) to five hundred and forty (540), inclusive. 

3. All of the franchises of the said Chicago, Danville and Vin- 
cennes Railroad Company within the State of Indiana and all the 
property and premises within the said State of Indiana other than 
that in this schedule specifically described which the said railroad 
has any interest in held by it for use in the maintenance and opera- 

tion of said line of railroad. 
632 And the defendants, The Chicago, Danville and Vincennes 

Railroad Company and James W. Elwell, and each for itself 
and himself separately pray an appeal from the whole of said de- 
cree to the Supreme Court of the United States, which the court 
doth grant upon the filing of a bond within sixty days from the 
entry hereof in the sum of fifteen hundred dollars, with surety to 
be approved by the court. 

And it is further ordered that upon said defendants filing of a 
bond , with sureties to be approved by the court as aforesaid, in the 
penal sum of one hundred thousand dollars that the filing of said 
bond shall operate as a supersedeas and all further proceedings 
under said decree be stayed, as by the law in such cases provided. 

Entered December 5th, 1876. 

v4 —216 
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6353 Trust Deed. Chicugoand Lustern Illinois Railroad Company to 
| Darius R. Mangam, Trustee. 


First mortgage, dated September Ist, 1877, securing $5,000,000 6 per 
cent. sinking-fund bonds, due December Ist, 1907. 


This indenture, made and entered into this first day of September, 
A. D. one thousand eight hundred and seventy-seven, by and between 
the Chicago and Eastern Illinois Railroad Company, party of the 
first part, and Darius R. Mangam, party of the second part, as 
trustee, for the uses and purposes hereinafter set forth, witnesseth : 

Whereas the said party of the first part is a corporation duly cre- 
ated by and existing under the laws of the States of Illinois and 
Indiana by virtue of a consolidation duly and lawfully entered into 
between the Chicago and Nashville Railroad Company of Illinois 
and the State Line and Covington Railroad Company of Indiana; 
and 

Whereas the party of the first part, by virtue of such consolida- 

tion, has become the owner of all and singular the lines 
634 of railway, equipment, appendages, and franchises hereafter 

more particularly described, together with the franchises and 
powers to operate the sameand levy and collect tolls thereon, all and 
singular which property and franchises is now in the possession 
and use of said party of the first part; and 

Whereas the said party of the first part has full authority and 
power, under the laws of the States of [llinoisand Indiana, to borrow 
money for the corporate purpose of making payment of the pur- 
chase-money,for its said line of railroad, equipment, and appendages 
and to enable it to complete, improve, still further equip, and oper- 
ate the same, and with the further authority to issue its corporate 
bonds to effect such loan and secure the same by mortgage or deed 
of trust upon the property, franchises, and income of the said party 
of the first part; and 

Whereas the board of directors of said party of the first part did, 
at a regular meeting duly convened and held on the 30th day of 
August, A. D. 1877, resolve that for the purposes of borrowing money 
for the corporate purposes aforesaid the said party of the first part 
should prepare, sign, seal, and negotiate a series of bonds, amount- 
ing in the aggregate to $3,000,000, in the form following, except as 
to numbers and amounts, viz: 


Copy of Bond. 


UNITED STATES oF AMERICA. 


No. —. States of Illinois and Indiana. No. —. 
$1,000. lirst-meortgage sinking-fund bond. $1,000. 


The Chicago and Eastern Illinois Railroad Company, a cor- 

IoOr m # art . . : ¢ 
650 poration existing under the laws of Illinois and Indiana, for 
value received, promises to pay to Darius R. Mangam or bearer 


tS em ame 
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the sum of one thousand dollars, lawful money of the United States, 
at the office of the National Trust Company, in the city of New York, 
on the first day of December, in the year one thousand nine hun- 
dred and seven, with interest at the rate of six per centum per an- 
num, in the like lawful money of the United States, from December 
Ist, 1877, payable semi-annually on the Ist day of June and Decem- 
ber in each year after December Ist, 1877, on the surrender of the 
annexed interest warrants according to their tenor. This bond is 
one of a series of like date, tenor, and effect, amounting in the aggre- 
gate to three million dollars, being 2,820 bonds of one thousand 
dollars each, numbered consecutively from 1 to 2820, both inelu- 
sive, 200 bonds of five hundred dollars each, numbered consecutively 
from 1 to 200, both inelusive, and 800 bonds of one hundred dol- 
lars each, numbered consecutively from 1 to 800, both inclusive, all 
such bonds being equally secured by a first mortgage on all the 
property of said Chicago and Eastern Illinois Railroad Company, 
wherever situate, both in Illinois and Indiana, together with all its 
equipment, appurtenances, franchises, and income. The mortgage 
to secure such issue of bonds, being dated September Ist, 1877, has 
been duly executed and delivered unto Darius R. Mangam, of the 
city of New York, as trustee, and has also beet duly recorded in all 
the counties through which the said line of railroad runs. This 
bond shall pass by delivery or by transfer on the books of the com- 
pany at its agency, at the oflice of the National Trust Co., in the 
city of New York. After a registration of ownership in such books, 
duly certified on the back hereof by the corporation’s transfer agent, 
no transfer, except on the books of the corporation, shall be 
636 valid unless the last transfer be made to bearer by the said 
transfer agent, in wlrich event this bond shall become trans- 
ferable by delivery. This bond shall, however, continue subject to 
successive registrations and transfers to bearer as aforesaid at the 
option of any holder thereof in accordance with these provisions. 

This bond is also entitled to all the benefits of the sinking fand 
provided for under the stipulation of said mortgage. The holders 
of the bonds of this issue shall have the right to vote at all meetings 
of the stockholders, each hundred dollars of the principal being 
considered and taken as the equivalent of one share of the capital 
stock of the company for voting purposes. No bond of such series 
of three million dollars shall be valid or obligatory unless the same 
is duly authenticated by a certificate endorsed on the back thereof, 
duly executed by the said Darius R. Mangam as trustee. 

In witness whereof the said company has caused the foregoing 
to be attested by its president and secretary and its corporate seal 
to be attached this first day of September, one thousand eight hun- 
dred and seventy-seven. 

—— —,, President. 


, Seerclaru. 


With sixty coupons for the semi-annual interest to become due 
thereon in the following form to be attached thereto: 
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Copy of Coupon. 


The Chicago and Eastern Illinois Railroad Company will pay the 
bearer thirty dollars, at the office of the National Trust Company, 
in the city of New York, on the first day of June, 1878, being 

637 six months’ interest on its first-mortgage sinking-fund bond 


No.—. 


Said coupons differing so as to express the amount, term, and time 
of payment of each; such issue of bonds to be divided as follows: 

Two thousand eight hundred and twenty (2,820) bonds of one thou- 
sand dollars each, being numbered from Nos. 1 to 2820, both inclusive ; 
two hundred (200) bonds of five hundred dollars each, being num- 
bered from 1 to 200, both inclusive; eight hundred (800) bonds of 
one hundred dollars each, being numbered from 1 to 800, both in- 
clusive; and 

Whereas it was further resolved by the said board of directors at 
such meeting that in order to secure the payment of the principal 
and interest of such issue of bonds the said party of the first part 
should prepare, sign, seal, acknowledge, execute, and deliver a deed 
of trust or mortgage unto the party of the second part, as trustee, 
conveying all the present and in future to be acquired line of rail- 
way, appurtenances, equipment, and franciises hereinafter described, 
together with the tolis and income therefrom, in trust and as security 
tor the payment of such issue of bonds and coupons; and 

Whereas the said board of directors further resolved that the said 
deed of trust or mortgage should make provision fora sum to be 
appropriated by said party of the first part out of its earnings from 
and after the year 1885 of not less than twenty thousand dollars 
per annum, in half-yearly payments, to be invested, held, and ap- 
propriated as a sinking fund to retire the principal of said bonds, 
and that said deed of trust or mortgage should also contain suitable 

provisions for authorizing the owners of said bonds to vote at 
638 all corporate meetings on a registration of their said bonds; 
and 

Whereas at a meeting of the stockholders of said party of the first 
part convened and held according to law in the city of Chicago, IIli- 
nois, on the 30th day of August, 1877, at which meeting all of the 
stockholders of said party of the first part were present, all and 
singular the acts and resolutions of the said board of directors of 
said party of the first part were duly and fully ratified and con- 
firmed, and it was, by a unanimous vote of all the stockholders of 
the party of the first part, ordered and resolved that the above-de- 
scribed bonds and mortgage should be executed and delivered by 
the said party of the first part for its corporate uses and purposes 
aforesaid : 

Now, therefore, under the authority and power aforesaid, in order 
to secure the payment of the principal and interest of said issue of 
three million dollars of bonds, and in consideration of the premises 
and the further payment by the party of the second part unto the 


dl 


a 


— 


——— 
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party of the first part of the sum of one dollar, the receipt of which 
is hereby acknowledged, the Chicago and Eastern Illinois Railroad 
Company have bargained, sold, oranted, conveyed, and confirmed, 
and by these presents do bargain, grant, sell, convey, and contirm, 
unto Darius R. Mangam and his successor or successors In trust and 
for the uses and trusts hereby created— 

All and singular the line of railroad of the said party of the first 
part, as the same now is or may hereafter be constructed, between 
Dalton, Cook county, Illinois, through the counties of Will, Kanka- 

kee, Iroquois, and Vermillion, in Illinois, to the city of Dan- 
639 ville, in said last-named county, together with a branch from 

Bismarck, about eight miles north of Danville, southeast- 
wardly, through the counties of Warren and Fountain, in Indiana, 
to Snoddy’s Mills, in said Fountain county, the said main line being 
about 108 miles in let ith and said branch bei Ing about 24 miles in 
length, together with all and singular the right of way, road-bed, 
made or to be made, its track, laid or to be laid. between the terml- 
nal points aforesaid, together with all the stations, depot grounds, 
rails, fences, bridges, sidings, engine-houses, machine shops, build- 
Ings, erections in any way now or hereafter appertaining unto 
said described line of railroad, together with all the engines, cars, 
machinery, supplies, tools, and fixtures now or at any time here- 
after held, owned, or acquired by the said party of the first part for 
use in connection with its line of railroad aforesaid, and all its 
depot grounds, yards, sidings. turn outs, sheds, machine shops, lease- 
hold rights, and other terminal facilities now or hereafter owned by 
the said party of the first part in or near the city of Chicago, 
together with al) and singular the powers and franchises thereto 
belonging, and the tolls, income, and revenue to be levied and de- 
rived therefrom: Provided, however, and this indenture is upon the 
express condition, that whenever any of the lands or property be- 
longing to the said party of the first part and covered by this 
mortgage are no longer necessary or convenient for use in connection 
with said line of railroad the said party of the first part shall have 
the right to sell and convey the saine on such terms as it pleases, and 

on demand the said party of the second part shall release the 
640 lien of this mortgage upon all the lands so conveyed; to have 

and to hold the said granted premises unto the said party of 
the second part and his successors forever, in trust, nevertheless, and 
for the uses and purposes in this indenture expressed—that is to 
say: 

First. If the interest due on any of the above-deseribed issue of 
bonds and hereby secured shall not be paid by the party of the first 
part, when the same becomes due and shall so remain in arrears for six 
months after it is actually demanded at the place where the same is 
payable as specified in the coupons given to evidence such interest, 
or in case the principal of said bonds or any of them shall not be 
paid at maturity, or in case there shall be a default for six continu- 
ous months in any semi-annual payment required to be made by 
these presents for sinking-fund purposes, then it shall be lawful for 
the party of the second part or his successor in said trust for the time’ 
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being, and it shall be the duty of such trustees, upon the request 
in writing of the holders of not less than one-half of the then out- 
standing bonds of the issue hereby secured so to enter, to forthwith 
demand, take, and maintain possession of all and singular the 
estate, premises, and franchises hereby conveyed, and, as the attorney- 
in-fact or agent of said party of the first part, by himself and agents 
or substitutes duly constituted, have, use, manage, operate, and 
enjoy the same and each and every part thereof to as full an extent 
as the said party of the first part might lawfully do, and making 
from time to time all needful repairs, alterations, and additions 
thereto, and receiving all the tolls, income, and revenue thereof, and, 
after deducting the expenses of such use, operation, and 
641 reasonable repairs, alterations, and additions, and the cost 
and charges of such taking possession, and a fair compensa- 
tion for the services of such trustee for such taking possession and 
management while in possession, the said party of the second part 
rr his suecessor for the time being shall apply the remaining in- 
come and revenue arising from the use of said mortgaged property 
and coming to his hand to the payment of the interest in default 
and maturing from time to time, satisfying the said coupons in the 
order of their several maturities, and thereafter apply the residue 
upon the principal of said then outstanding bonds. 
Second. And upon the further trust that if a six months’ default 


shall occur in the payment either of principal or interest of any of 


the bonds hereby secured after such actual demand as aforesaid, 
then it shall be lawful for said party of the second part or said 
trustee for the time being, and upon the written request of the hold- 
ers of a majority in ameaah ken bonds then outstanding he shall, 
vith or without entry as aforesaid, cause all and singular thre said 
premises, rallway, appurtenances, equipments, and franchises hereby 
conveyed to be sold asan entirety at public auction to the highest and 
best bidder, at the city of Chicago, [linois, after giving at least sixty 
days’ sahinadl the time, plac e, and terms of sale by advertisement In 
a newspaper of gene! nj rma er ion in a said city of Chicago and 
like advertisement in a newspaper of general circulation in the city 
of New York; and in such sale said party of the second part or the 
trustee for the lume being shall make, execute, acknowledge, and 


deliver unto the parchaser¢ t purchasers thereof a good and sufhi- 
cient deed } ree mt e conveying the said property SO sold, 


642 which saeieeias shall bea perpetual bar, in law and equity, 

against the said party of the first part, its successors and 
assigns, and all persons claiming or to claim under them, of all 
right, title, interest, or claim of, in, « yr to the said premises and fran- 
chises or any part thereof. 

The said party of the second part, after deducting from the pro- 
ceeds of sale the costs and expenses thereof and at a reasonable 
compensation LO said trustee and his attorneys and agents for 
services In connection therewith, shall apply so much of the pro- 
ceeds as shall be necessary to the ratable payment of principal and 
aecrued interest of all sid bonds, whether the said principal be then 
due or not; and if any proceeds of such sale remain in his hands 
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after the full payment of the principal and acerued interest of all 
said bonds, then he shall render and pay over the same to the party 
of the second part and ts suecessors or assigns. 

Third. In ease of any such taking possession or proceeding to sell 
the mortgaged premises for default of payment of interest on sink- 
ing tund, if the said party of the first part, before the said bonds 
shall become due and before such sale shall be made, shall pay and 
satisfy all interest or contributions to the sinking fund then in ar- 
rears on all such outstanding bonds, and shall also pay and discharge 
all costs, expenses and disbursements, and reasonable compensation 
incurred by reason of such default or possession, then, upon evidence 
thereof to his satisfaction, the said party of the second part shall 
thereupon discontinue such proceeding and restore possession of the 
mortgaged premises to the party of the first part, to be thereafter held 
subject to these presents, in like manner as if such default or entry 

had not occurred. 
645 Fourth. The said party of the first part expressly covenants 

and agrees that it will, on demand from time to time here- 
after, execute, acknowledge, and deliver unto the said party of the 
second part any and all such further and other conveyances and 
assignments as may be necessary and proper to fully convey to and 
vest in the party of the second part or the trustee for the time belng 
all such future-acquired depots, grounds, estate, equipment, and 
property as it may hereafter from time to time purehase for use In 
and upon its said line of railroad and intended to be hereby con- 
veyed. 

And the said party of the first part doth still further agree that 
it will in case of any default in the payment by it either of the 
principal or interest of any of its bonds hereby secured forthwith, 
upon demand of the party of the second part or the trustee for the 
time being, surrender the full and peaceable possession of all and 
singular the premises hereby conveyed or Intended to be, meray. 
all the real and personal property by it acquired subsequent to thi 
date of these presents, for use In connecting with its said line of rail- 
road, and also all books of account, re cords, and papers used by itin 
and about the operation thereof; and it further agrees that it will 
not in case of any such demand, entry, or on make any resistance 
or delay thereto or make any application for an injunction or other 
legal process to stay such proceedings. 

lifth. Its especially agreed that all of said bonds to be issued 
hereunder shall be upon an equality so far as regards security for 
the payment thereof by these presents, notwithstanding the same 
may be issued at different times, it being intended that this indent- 

ure shall operate as a security for all said bonds equally, rat- 
644 ably, and without preference, whether issued at the same or 
different times. 

Sixth. It is agreed that each of the bonds hereby secured shall 
pass by delivery or by transfer on tlie books of the party of the first 
part, at its agency at the office of the National Trust C ompany, In 
the city of New York, after a registration of ownership in such books 
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and duly certified on the back of any such bond by the transter 
agent of the party of the first part. 

No transfer thereof shall be valid unless made upon the said 
books—unless the last transfer has been to bearer—in which event 
such bond may continue to be transferable by delivery. 

Any of sueh bonds shall continue, subject to such successive regis- 
tration and transfers to bearer, at the option of the owner. Any such 
registered owner of such bonds shall be entitled to vote at any stock- 
holder’s meeting of the party of the first part at the rate of one vote 
for each one hundred dollars of principal of the bonds so standing 
In his name on such registry. 

Seventh. It is further agreed that on June Ist, 1885, and every 
six months thereafter until the due date of the issue of the bonds 
hereby secured, the said party of the first part will pay over to the 
said party of the second part or his successor for the time being 
ten thousand dollars, which sums, together with all accretions 
thereto, shall immediately upon their receipt be invested by the said 
party of the second part in the purchase, at the lowest market price 
or offer not exceeding par and accrued interest, of as Many of the 
bonds of the issue hereby secured as the funds in his hands for such 
purpose can buy 

On such purchase being effeeted he shall deliver said bonds 
645 to the treasurer of the party of the first part and see that they 
are punched and stamped “this bond was purchased for ac- 
count and is the property of the sinking fund,” and on such surren- 
der said bond shall cease to be issuable, but the treasurer shall reg- 
ister the same as “the sinking-fund debt,” and upon the amount 
thereof the suid party of the first part agrees Lo pay to the party of 
the second part, on the first days — June and December in each 
year until December 1, 1907, six per cent. interest on such sinking- 
fund debt; and all such interest shall from time to time, together 
with the semi-annual payment of ten thousand dollars, be vested in 
the purchase and retirement of bonds as aforesaid. 

Kighth. This trust and the security hereby intended shall only 
extend to such bonds of this issue as shall be certified by said 
trustee ; and when all said bonds and interest thereon shall be paid 
or discharged the trust hereby created shall cease, and the estate 
hereby granted to the party of the second part shall determine and 
become extinct, and the full right and title to all the premises 
hereby conveyed shall revert to and revest in said party of the first 
part without any further or other acknowledgement, satisfaction, 
reconveyance, re-entry, or other act. 

And it is further agreed that until such default and demand, as 
aforesaid, the said party of the first part shall have the right to 


maintain, keep, and hold possession of all and singular the property 

and franchises hereby granted, manage the same, and enjoy the 
rents, income, and|revenues thereof. 

646 Ninth. It is mufually agreed that the said party of the sec- 
ond part and his Buccessor or successors in the trust hereby 


created shall only be accountable for reasonable diligence in the 
management thereof,and shall not be responsible for the acts, omis- 


be 


; 
¢ 


ore 
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sions, or defaults of any agent employed by them, and that the said 
party of the second part or any successor in said trust shall be enti- 
tled to demand, receive, and retain proper compensation for every 
labor or service performed and expense, disbursement, and damage 
incurred by him or them in the discharge of their trust in case of 
default or taking possession or sale of the premises, and that they 
shall not be liable in any manner for any loss or damage which may 
happen, unless the same be occasioned by their gross neglect or will- 
ful malfeasance. 

In case the said trust shall become vacant by reason of the death, 
Incapacity, removal, or resignation of the said party of the second 
part or any successor, it shall be lawful for the holders of the major- 
ity in amount of the bonds then outstanding to appoint a successor 
by a writing by them signed or for any court of record in any county 
through which said line of railroad runs to appoint such successor 
on the nomination of not less than the holders of tive hundred thou- 
sand dollars of said bonds then outstanding. 

And upon such appointment being made and the said trust being 
accepted any such successor or substitute trustee shall, without further 
act or deed, become vested with all and singular the estate, rights, 
and powers and shall perform all the duties of trustee in like man- 
ner and with the same effect asif he had been named in this instru- 

ment as trustee. 
647 ln witness whereof the said Chicago and Eastern Illinois 
Railroad Company, by order of its board of directors, has 
hereto affixed its corporate seal and caused the same to be signed by 
its president and secretary and the said trustee has hereto set his 
hand and seal the day and year first above written. 
| SEAL. | CHICAGO & EASTERN ILLINOIS 
RAILROAD COMPANY, 
By F. W. HUIDEKOPER, President. 
D. R. MANGAM, Trustee. | SEAL. | 


Attest: A. S. DUNHAM, Secretary. 


STATE OF ILLINOIS, | | 
County of Cool j 


Before me, the undersigned, a notary public in and for the said 
State and county, personally came this dav l’rederic W. Huidekoper, 
president of the Chicago and Eastern Illinois Railroad Company, 
personally known to me to be the president of said company, and 
whose name Is subscribed to the foregoing Instrument, and acknowl- 
edged that he, in behalf of said railroad company, had signed and de- 
livered the said instrument as the free and voluntary act of the said 
railroad company and himself and for the uses and purposes therein 
set forth; also personally appeared before me, at the same time, 
Alanson S. Dunham, secretary of the said Chicago and Eastern IIli- 
nois Railroad Company, personally known to me to be the secretary 
of said company, and whose name is subscribed to the foregoing in- 
strument, and acknowledged that he, in behalf of the said railroad 
corporation, signed and athixed to the said instrument the official 
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seal of said railroad company as the free and voluntary act 
648 of the said Chicago and Eastern Illinois Railroad Company 
for the uses and purposes therein set forth. 
Witness my hand and official seal, at Chicago, I]linois, this 31st 
day of October, 1877. 
[SEAL. | GEO. MILLS ROGERS, 
Notary Public. 


STATE OF New YORK, e 
Ci ty and County of New York, eS 


Before me, the undersigned, a notary public in the city of New 
York, personally came this day Darius R. Mangam, trus tee named 
in the foregoing mortgage and deed of trust, and personally known 
to me as the person who signed the same, who acknowledged 
that he did sign, seal, and execute the same for the uses and pur- 
poses therein mentioned. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this second day of November, anno Domini 1877. 

[ SEAL. ] R. C. ELLIOTT, 
Notary Public, New York City and County. 


STATE OF New YOrK, Ss 
City and County of New York, ¢ 


I, Henry A. Gumbleton, clerk of the city and county of New York, 
and also clerk of the supreme court for the said city and county, 
the same being a court of record, do hereby certify that 
649 R.C. Elliott, whose name is subscribed to the certificate of 
the proof or acknowledgment of the annexed instrument and 
thereon written, Was at the time of taking such proof or acknowl- 
edgement a notary public in and for the city and county of New York, 
dwelling in the said city, commissioned and sworn and duly au- 
thorized to take the same; and,further, that I am well acquainted 
with the handwriting of such notary ‘and verily believe that the 
signature to the said certificate of proof or acknowledgement is gen- 
uine. I further certify that said instrument is executed and ac- 
knowledged according to the law of the State of New York. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 3rd day of Nov., 1877. 


[SEAL] HENRY A. GUMBLE TON, Clerk. 


STATE OF ILLINOIS, \ 
Cook County, if 


> * 
S88 . 


No. 157,257. 


The foregoing deed was filed for record in the recorder’s office of 
Cook county on the sixth (6th) day of November, A. D. 1877, at 9 
o’clock a. m., end duly recorded in Book 780 of Deeds, on page 280. 

JAMES W. BROCKWAY, 
Recorder of Cook County. 


it 


y 
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650-656 Strate or ILLINO!Is, | - 
Will County, J ci 


The foregoing deed was filed for record in the recorder’s office of 
Will county on the 17th day of November, A. D. 1877, at 11 o'clock 
a. mn., and duly recorded in Book 164 of Deeds, on page 621. 

ROBERT CLOW, 
PR. corder of Will County. 


STATE OF ILLINOIS, | 
" . » SS 
Kankakee County, | 


The foregoing deed was filed for record in the recorder’s office of 
- - 

Kankakee county on the 19th day of November, A. D. 1877, at 114 

o'clock a. m., and duly recorded in Book 83 of Deeds, on page 202. 


JOHN H. PERRY, 


Recorder of Kankakee County. 


STaTE OF ILLINOIS, | . 
. ' ° 8S 
[roquots County, J 


The foregoing deed was filed for record in the recorder’s office of 
Iroquois county on the 17th day of November, A. D. 1877, at 1} 
o’clock p. m.,and duly recorded in Book 116 of Deeds, on page 536. 


JOHN W. RIGGS, 
Recorder of Iroquois County. 


657 Strate or ILLINoIs, 
Vermillion County, j 


4 SS 


The foregoing deed was filed for record in the recorder’s office of 
Vermillion county on the eighth day of November, A. D. 1877, at 3 
o'clock p. m., and duly recorded in Book 29 of Mortgages, on page 
OO9 

GEORGE DILLON, 
Recorder of Vermillion County. 


STATE OF INDIANA, | 


a r > 88. 
Warren Count 4, j 


The foregoing deed was filed for record in the recorder’s office of 
Warren county on the ninth day of November, A. D. 1877, at 4 
o’clock p. m., and duly recorded in Book 7 of Deeds, on page 126. 

JAMES D. LIVENGOOD, 


Recorder of Warren County. 


STATE OF INDIANA, | a 
Fountain County, f° ° 


The foregoing deed was filed for record in the recorder’s office of 
Fountain county on the tenth day of November, A. D. 1877, at 83 
o'clock a. m., and duly recorded in Book 9 of Deeds, on page 405. 

WM. YOUNT, 


Recorder of Fountain County. 
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658 Trust Deed. Chicago and Eastern Illinois Railroad Company 
to Thomas W. Shannon, Trustee. 


Income mortgage, dated December Ist, 1877, securing $1,000,000 
income bonds, due December Ist, 1907. 

This indenture, made this first day of December, in the year one 

thousand eight hundred and seventy-seven, between the Chicago and 


Eastern illinois Railroad Company, a corporation of the States of 


Illinois and Indiana, as party of the first part, and Thomas W.Shan- 
non, of the city and State of New York, trustee, as party of the sec- 
ond part, witnesseth : | 

Whereas the said party of the first part has full power and author- 
ity, under its charter and the laws of the States of Illinois and In- 
diana, to borrow money for its corporate purposes and to enable it 
to fully pay for, complete, finish, improve, and operate its said line 
of railroad, and to evidence such loan may issue and negotiate its 
corporate bonds and secure the same by a mortgage or pledge of any 
of the corporate property or its income; and 

Whereas the board of directors of said party of the first part have, 
by resolution duly entered on their minutes, voted that for the pur- 
pose of borrowing money for the corporate uses aforesaid it 1s expe- 

dient to prepare, issue, and negotiate a series of income bonds, 
659 amounting in the aggregate to one million dollars, payable 
in lawful money of the United States, which said bonds 

should all be dated December 1, 1877, and payable on December 1, 
1907, with such annual interest to be paid thereon (not in any event 
to exceed seven per cent. per annum, and to be non-cumulative) as 
should be vearly fixed and declared payable by the board of direct- 
ors of the party of the first part, whose action and decision should 
be final and conclusive, both principal and interest to be made pay- 
able at the agency of the party of the first part, at the National Trust 
Company, in the city of New York, and which said bonds should, 
except as to numbers, be in the form following: 


UNITED STATES OF AMERICA, States of Illinois and Indiana. 


$1,000. Chicago and Kast rn [llinois Railroad Compan y, $1,000. 
Income Bond. 


The Chicago and Eastern Illinois Railroad Company acknowl- 
edges itself to be justly indebted unto Thomas W. Shannon in the 
sum of one thousand dollars, lawful money of the United States. 
which sum it promises to pay to the bearer hereof, at the National 
Trust Company, in the city of New York, on the first day of Decem- 
ber, 1907; and the said corporation doth further promise to pay to 
the bearer hereof, at said National Trust Company, such interest on 
the principal of this bond, not to exceed seven per cent. for any one 
year, as the directors of said corporation shall annually during the 


«) — 
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currency of this bond declare and fix as the interest hereon due and 

payable out of the net earnings of the line of railroad belong- 
660 ing to said company. Such interest payments shall be de- 

clared and fixed by the board of directors in each year, in 
accordance with the terms of a certain trust agreement in writing, 
of even date herewith, executed by the said Chicago and Eastern 
Illinois Railroad Company unto Thomas W. Shannon as trustee, 
pledging and appropriating the net earnings and income of said 
railroad, on the terms and conditions therein recited, as security for 
the payment of the principal of this bond and also such interest 
thereon as shall be fixed and declared by the said board of di- 
rectors. 

It is expressly understood and agreed that no interest shal! be due 
or payable hereon until ascertained and fixed by said board; that, 
when so fixe], it shall be payable December Ist of that year, and 
when payment is made it shall be endorsed hereon. 

Mach successive holder hereot accepts the same subject to the coli- 
ditions, terms, and limitations of the trust agreement aforesaid be- 
tween this company and said Thomas W. Shannon, and waives all 
right of action on this bond against this company except under said 
trust agreement. os 

No bond of this issue shall be valid until duly countersigned by 
said trustee. 

[n witness whereof the said Chieago and Eastern illinois Railroad 
Company have caused these presents to be signed by their president, 
sealed with the corporate seal, and attested by the secretary this 
December Ist, 1877. 


—— — , President. 


Nec lary. 
And whereas the said board of directors of the party of 
66] the first part did further resolve and order that the president 
should forthwith prepare such issue of bonds and sign and 
seal the same, and should further sign, seal, and execute to the 
party of the second part, as such trustee, a mortgage or deed of 
trust pledging, under the terms, conditions, and restrictions herein- 
after at large set forth, the line of railway and the net earnings and 
income thereof belonging to the party of the first part as security 
for the payment of the principal of said issue of income bonds and 
such interest thereupon as might be hereafter from time to time 
fixed by the board of directors of the party of the first part; and 
whereas the said action of the board of directors of the party of the 
first part has been duly approved and ratified by the stockholders 
of the said Chicago and Eastern Illinois Railroad Company, who 
have, at a meeting duly convened and held according to law, by a 
vote of all the stockholders of the said corporation, unanimously 
approved the issue of such bonds and mortgage: 

Now, therefore, in order to carry out the purposes and directions 
aforesaid and in consideration of the premises and the further sam 
of one dollar paid to the party of the first part by the party of the 
second part, the receipt of which is hereby acknowledged, the said 
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party of the first part hath bargained, granted, sold, conveyed, and 
set over unto the party of the second part, as trustee, and to his 
lawful successors in the said trust , all and singular the said line of 
railway belonging or hereafter to belong to the party of the first 

part and extending from Chicago, Cook county, Illinois, 
662 through the counties of Will, Ki ink: ikee, Iroquois, ‘and Ver- 

million, to the city of Danville, together with a branch from 
Bismarek junetion, eastw ardly through Warren and Fountain coun- 
ties, Indiana, to Snoddy’s Mills. and its equipment and appendages 
and the net income thereof, this conveyance being made solely ir 
trust to secure the payment of the principal of said one million 
dollars income bonds and such interest thereupon as may be here- 
after fixed from time to time by the board of directors of the party 
of the first part, and such net income and earnings hereby pledged 
and appropriated to be ascertained and declared exclusively under 
the order of said board according to the following methods and 
trusts: 

First. In each year during the currency of the said bonds, begin- 
ning with the year 1878, the board of directors of the party of the 
first part shall, in the month of October, ascertain, fix, and declare 
what amount of net earnings have been made during the preceding 
fiscal year ending September Ist and is justly applicable to the pay- 
ment of interest on such issue of income bonds, and in such ascer- 
tainment of net earnings there shall be deducted from the gross in- 
come all operating expenses, taxes, insurance, liabilities for either 
interest or sinking fund on any of the existing bonds of the party 

the first part secured by mortgage directly on the railroad or any 
part thereof, necessary rentals, and purchase or hire of equipment, 
together with such expenditures for renewals, repairs, and better- 
ments as may be proper and requisite to maintain the line of rail- 
road and its appendages in a first-class condition for effective service. 

After deducting all such payments, expenses, and liabilities 
663 from the amount of gross income received during the vear 
the board of directors shall thereupon fix, establish, and ad- 
judge whether any, and, if so, how much, net income exists which 
is applicable to the payment of interest on the said issue of income 
bonds. If on such ascertainment the said board adjudge that no 
net Income has been realized during the year applicable to such in- 
terest payment they shall thereupon enter a resolve to that effect on 
the journal of their proceedings, and the adjudication of such board 
shall be final and conclusive as an award, and shall operate as a 
rpetual bar against any claim or demand on the part of the party 
the second part or any holder of such income bonds for the pay- 
ment of interest for such year. If the said board shall on such as- 
certainment of net earnings adjudge that a specific sum is available 
out cf the net earnings for such interest payment, then a resolve 
shall be entered in their minutes of proceedings in the nature of a 
final and conclusive award, fixing and declaring what ascertained 
sum is properly available out of that vear’s net earnings for the 
payment of interest on such income bonds and the payment or rate 
of interest to be allowed and paid (but never to exceed seven per cent. 
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for any’one year) on each such then outstanding bond. Thereupon 
the proper officer or agent of said party of the first part shall give 
notice by advertisement in some paper of general circulation in the 
city of New York that such payment will be made on the next first 
day of December on each such outstanding income bond at the office 

of the National Trust Company, in the city of New York, and 
664 the party of the first part agrees and binds itself to promptly 

furnish its officer or agent with the funds necessary to make 
such payment, and that it will in each year safely set apart and ap- 
propriate so much of its net earnings as is adjudged and declared 
are properly available for such interest payment as a special trust 
fund devoted exclusively to such interest payment, and for no other 
purpose whatever. 

Second. It is distinetly agreed that this trust agreement and each 
and every of the said income bonds is made upon the express con- 
dition that the lien upon and pledge of the net income of the party 
of the first part isin all things subordinate to the lien of a first 
mortgage executed September 1, 1877, executed by the party of the 
first part unto Darius Rh. Mangam to secure an issue of three 
million dollars bonds, together with interest thereon, and further 
subject to the priorities of all annual expenses and liabilities for 
taxes, insurance, interest, equipment, rental, repairs, and better- 
ments as aforesaid. 

Third. It is further distinctly agreed and understood that no in- 
terest shall be ever deemed or held to be due or payable on any of 
said income bonds except after the same shall have been ascertained, 
adjudged, and awarded by the board of directors as aforesaid ; that 
any such interest shall be non-cumulative; that no right of action 
sliall exist in favor of any holder of such income bonds for any 
alleged liability for interest until the same shall first be adjudged 
and awarded as aforesaid, which such award is hereby declared and 
agreed to be an absolute condition precedent to any right of action 

either by the trustee or any such bondholder. 
665 Fourth. If in any year hereafter, when its board of direct- 

ors shali have awarded and appropriated a specific sum out 
of net earnings for the payment of interest on income bonds, the 
party of the first part shall fail, neglect, or refuse on or before De- 
cember Ist of the same year to deposit with the National Trust 
Company of the City of New York the full sum of money necessary 
to make such awarded interest payment, the party of the second 
part shall thereupon have full authority, right, and power at his 
discretion, and upon the written request of the holders of a majority 
of the said income bonds then outstanding it shall be his duty, to 
forthwith demand, take, and hold possession of all and singular the 
line of railroad belonging unto the party of the first part and its 
equipment and appendages, books, records, and papers, and to op- 
erate, manage, and exclusively control the same through his own 
officers, agents, and employees, and receive all and singular the 
tolls, income, and revenue thereof until such time as the net earn- 
ings thereof shall be sufficient, after the deductions aforesaid for 
operating expenses, interest on mortgage bonds, taxes, insurance, 
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rentals, equipment, renewals, repairs, and betterments, to* pay up 
and discharge all the then arrearages of interest which have been 
declared on such income bonds, together with interest on such sums 
from the December Ist when declared until they are paid, and, hav- 
ing fully discharged such arrearages, together with his own reason- 
able expenses and compensation for such entry and management, 
the said party of the second part shall thereupon redeliver the said 
line of ‘railway, its equipment, appendages, books, records, and 

papers, unto the party of the first part; or, on such default as 
666 aforesaid, the said party of the second part shall have the 

right and power at his discretion, and upon the request In 
writing of the holders of a majority of the bonds then outstanding it 
shall be his duty, to forthwith institute legal proceedings in any court 
of competent jurisdiction to procure the appointment of a special re- 
ceiver of the said line of railroad and its equipment and appendages 
for the purpose of collecting the income and revenue thereof, and 
apply the net earnings thereof, after the deductions aforesaid, unto 
the payment of the arrearages of interest on such income bonds until 
they are fully paid, together with interest thereon; and the said 
party of the first part hereby agrees and binds itself not to resistor 
deny the right of entry of said party of the second part or the ap- 
pointment of such receiver, but it hereby fully authorizes the party 
of the second part on such default as aforesaid, as its duly consti- 
tuted agent, to forthwith make entry and take, hold, and possess the 
said property, using such force as may be necessary to effect such 
possess1on. 

Fifth. It is further agreed that in case of any default in the pay- 
ment of the principal of the said income bonds that the said trustee 
shall have like powers, duties, and rights, either as to entry or the 
appointment of a receiver, until the said bonds and expenses and 
compensation are fully paid, as is herein provided for in case of a 
default in the payment cf interest. 

Sixth. In case of the death, incompetency, or resignation of the 
party of the second part it shall be competent for any court of record 

~ in any county where said line of railroad is situated to ap- 


667 pointa substituted trustee on the petition and nomination of 
the party of the first part, and on such appointment all of 


the estate, powers, rights, and duties which are herein vested in or 
devolved upon the said Shannon shall forthwith, without other act 
or deed, become the estate, rights, powers, and duties of such substi- 
tuted trustee, and any such trustee shall be entitled to reasonable 
compensation for any service to be by him performed in execution 
of the trust hereby created, and shall not be personally liable for 
the default or misconduct of any agent or employee when selected 
with reasonable care or for any cause except their own gross negli- 
gence or wilfull misconduct. 

[It is further agreed that noineome bond shall be valid or entitled 
to share in such interest payment until the same has been duly 
authenticated by the signature of such trustee. 

Seventh. It is specifically agreed that this indenture is designed 
solely for the protection and security of said issue of income bonds, 
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and upon the full payment of the principal thereof and all such 
interest as has been declared by the board of directors of the party 
of the first part, then these presents shall be void; else to remain in 
full force and effect. 

In witness whereof the said Chicago and Eastern Illinois Railroad 
Company has caused these presents to be sealed with its common seal 


and the signatures of its president and secretary to be hereto atlixed, 
at Chicago, Illinois, this December 1, 1877. 
[L. s.] CHICAGO AND EASTERN ILLINOIS 


RAILROAD COMPANY, 
By F.W. HUIDEKOPER, President. 
668 Attest : A.S. DUNHAM, S& erelary. 
T. W. SHANNON, Trustee. ik. 1 


STATE OF ILLINOIS, } 
’ ’ , as > 
County of Cook, | 


Before me, the undersigned, a notary public in and for the said 
State and county, personally came this dav Frederic W. Lluidekoper, 
president of the Chicago and Eastern Illinois Railroad Company, 
personally known to me to be the president of said company 
and whose name is subscribed to the foregoing instrument, and ac- 
knowledged that he, in behalf of said railroad company, had signed 
and delivered the said instrument as the free and voluntary act of 
the said railroad company and himself and for the uses and pur- 
poses therein set forth ; also personally appeared before me, at the 
same time, Alanson 8. Dunham, secretary of the said Chicago and 
Kastern Illinois Railroad Company, personally known to me to be 
the secretary of said company and whiose name is subscribed to the 
foregoing instrument, and acknowledged that he, in behalf of the 
said railroad corporation, signed and affixed to the said instrument 
the official seal of said railroad company as the free and voluntary 
act of the said Chicago and Eastern Illinois Railroad Company for 
the uses and purposes therein set forth. 

Witness my hand and official seal, at Chicago, Ills., this first day 
of December, 1877. 

PERRY H. SMITH, 
Notary Public in and for the County of 
Cook and State of Illinois. |1.s.] 


669 STATE OF New YORK, ee 
City and County of New York, OF « 


Before me, the undersigned, a notary public in the city of New 
York, personally came this day Thomas W. Shannon, trustee named 
in the foregoing mortgage and deed of trust and personally known 
to me as the person who signed the same, who acknowledged that 
he did sign, seal, and execute the same for the uses and purposes 
therein mentioned. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this third day of December, anno Domini 1877. 

[L. s. ] MEYER BUTZEL, 
(232) Notary Public, N. Y. Co. 
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STATE OF New YorK, } 
- . > ae > > SS 
( ity and ( ounty oO; Ni ip York, } 


[, Henry A. Gumbleton, clerk of the city and county of New 
York and also clerk of the supreme court for the said city and 
county, the same being a court of record, do hereby certify that 
Meyer Butzel, whose name is subscribed to the certificate of the 
proof or acknowledgement of the annexed instrument and thereon 
written, was at the time of taking such proof or acknowledgement 
a notary public in and for the city and county of New York, dwell- alm 
ing in the said city, commissioned and sworn and duly authorized 
to take same; and, further, that I am well acquainted with the 

handwriting of such notary, and verily believe that the sig- 
670 nature to the said certificate of proof or acknowledgement is 
genuine. I further certify that said instrument is executed 
and acknowledged according to the laws of the State of New York. 

In testimony whereof I have hereunto set my hand and affixed 

the seal of the said court and county the 3d day of Dec., 1877. 
[L. s.] HENRY A. GUMBLETON, Clerk. 


STATE GF ILLINOIS, } 
. ae. 
Cook County, j 
161,136. 


The foregoing deed was filed for record in the recorder’s office of _ 
Cook county on the 6th (sixth) day of Dec., A. D. 1877, at 11 o'clock 
a.m., and duly recorded in Book — of Deeds, on page —. 
JAS. W. BROCKWAY, 
Recorder of Cook County. 


STaTE OF ILLINoIs, |... 
re ¥ > a 
Will County, j 


No. 107,678. 


The foregoing deed was filed for record in the recorder’s office of 
Will county on the 8th day of December, A. D. 1877, at 1.20 o’clock 
p.m.,and duly recorded in Book 164 of Records, on page 633, Ke. 

ROBERT CLOW, 
Recorder of Will County. 
oie <2 
671 SratTeE or ILLINOIs, 


Y Y 8S . 
Kankakee County, J 


No. o0505. 

The foregoing deed was filed for record in the recorder’s office o f 
Kankakee county on the llth day of December, A. D. 1877, at 1 0 
o'clock a. m., and duly recorded in Book 83 of Deeds, on page 231. 

J. H. BERRY, 


Recorder of Kankakee County. 


~ea2 ~~ 


WILLIAM R. FOSDICK ET AL., &¢. 285 


STATE OF ILLINOIS, } 
- ey a 8 = 
Iroquois County, j 


No. 5S6S5. 


The foregoing deed was filed for record in the recorder’s office of 
Iroquois county on the eleventh day of December, A. D. 1877, at 
one o’clock p. m., and duly recorded in Book 116 of Deeds, on page 
Jou. 

JOHN W. RIGGS, 
Recorder of Iroquois County. 


STaTE OF ILLINOIS, \ os: 
Vermillion County, J ~ 


The foregoing deed was filed for record in the recorder’s office of 
Vermillion county on the 12th day of Dee., A. D. 1877, at 10 o'clock 
a. m., and duly recorded in Book 31 of M’t’g Deeds, on page 52. 

GEO. DILLON, 
Recorder of Vermillion County, 


By L. M. BROWN, Dep. 


672 Strate or INDIANA, | we 
4 y a > 
Warren County, 


The foregoing mortgage was filed for record in the recorder’s office 
of Warren county on the twelfth day of December, A. D. 1877, at 
three o’clock p. m., and duly recorded in Book 7 of Mortgages, on 
page —. 

JAMES D. LIVENGOOD, 


Recorder of Warren County. 


STATE OF INDIANA, | 
, ° . j SS . 
Fountain County, | 


The foregoing deed was filed for record in the recorder’s office of 
| ° _ ° = “ omen ‘ . 3 . 
Fountain county on the 15th day of Dee’r, A. D. 1877, at 9 o'clock 
a. m., and duly recorded in Book 9 of Mortgages, on page 440. 
WM. LOUNT, 


Recorder of Fountain County. 


673 EXHIBIT “ R.” 


Articles of Consolidation between the Ch ICAO and Kastern Illinois Rail- 
road Company and the Danville and Grape Creek Railroad Company. 
Dated March Sth, 1SS1. 


This agreement, made this eighth (Sth) day of March, A. D. 1881, 
between the Chicago & Eastern Illinois Railroad Company, as party 
of the first part, and the Danville & Grape Creek Railroad Company, 
as party of the second part, witnesseth : 

1. ‘That whereas the said party of the first part is a consolidated 
corporation existing under the laws of the States of [Illinois and In- 
diana, and has constructed, owns, and operates a line of railroad ex- 
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tending from the city of Chicago, Cook county, Lilinois, to the city 
of Danville, Vermillion county, Illinois, together with branch lines 
running from thence to and into the State of Indiana; and 

2. Whereas the said party of the second part is a corporation 
organized and existing under the laws of the State of Illinois, and 
has constructed, owns, and has in operation a line of railroad ex- 

tending from the city of Danville, Vermillion county, Illi- 
674 nois, in a southwesterly direction to its present terminus at 

Grape Creek, and is engaged in the extension of its said rail- 
road in a general southwesterly direction to the terminus fixed in its 
original articles of incorporation; and 

3. Whereas the lines of railroad so described as aforesaid and be- 
longing, respectively, to said parties of the first and second parts 
and connected at the said city of Danville so as to allow the free in- 
terchange of traffic between each other, and if joined, united, and 
consolidated would form a line of railroad connected in the con- 
tinuous line from the city of Chicago to the extreme southern ter- 
minus of the said party of the second part in Vermillion county, 
Illinois; and 

4. Whereas the union, merger, and consolidation of said two lines 
of railroad, appurtenances, and franchises so as to form a corpora- 
tion under one ownership and management will enable the said 
properties to be operated with more efficiency and economy and 
with greater benefit to the respective shareholders and to the public ; 
and 

5. Whereas the said parties hereto have full powers and authority 
under the laws of the States of Illinois and Indiana to consolidate 
their stocks and properties, and it has been determined and re- 
solved by.the respective boards of directors, and also by the votes 
of more ihan three-fourths of all the stockholders of the party of 
the first part, and also by the votes of more than three-fourths of 
all the stockholders of the party of the second part, at corporate 
meetings duly called and held for taking action on such subject, 

that such union, merger, and consolidation should be 
675 effected between the said parties of the first and second parts 

upon such equitable terms and basis as would recognize the 
rights of the shareholders in said two corporations and equalize the 
dissimilar values of the two aifferent lines of railroads and proper- 
ties : | L 

6. Now, therefore, in consideration of the premises and _ to effect- 
uate the purpose aforesaid, the said parties of the first and second 
parts do hereby mutually covenant and agree with each other as fol- 
lows, viz: 

Article 1. The said parties of the Fire and second parts, acting 
herein by the orders of their respective boards of directors and also 
by the votes of their respective shareholders, as required by law, do 
hereby severally agree to and with each other to unite and consoli- 
date the said two corporations, and they by these presents do hereby 
unite, merge, and consolidate the said two corporations and all their 
properties, stocks, and franchises of every kind, and they do, by their 
act of consolidation, create and form a consolidated corporation, to 
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be called and known as the “ Chicago & Eastern Illinois Railroad 
Company,” on the terms and conditions hereinafter specified—that 
is to say: 

Article 2. By this agreement and act of consolidation the said 
parties of the first and second parts hereby convey, assign, transfer 
to, and vest in the consolidated corporation hereby created all and 
singular the respective lines of railroads, with all their lands, rights 

of way, leases, leasehold rights, equipments, machinery, con- 
676 tract rights, licenses, stations, moneys, books, papers, records, 

choses in action, franchises, and all property of every kind, 
real, personal, or mixed, and whether held in possession, reversion, 
or remainder, and wherever situate; and the said parties hereto do 
agree and declare that all and singular such railroads, properties, 
and franchises shall from the date of the consummation of this con- 
solidation theneeforth be held, owned, inanaged, enjoyed, and aliened 
by the said consolidated corporation hereby created, and to and for 
its own use, benefit, and behoof, to all intents and purposes as fully 
and completely as the said respective parties hereto can or do now 
own, hold, use, possess, enjoy, or control the same; and the parties 
hereto do respectively covenant and agree each with the other that 
they will execute, seal, acknowledge, and” deliver to such consoli- 
dated corporation any and all such further or other deeds, assign- 
ments, or writings as may be necessary or proper to carry out the 
true intent and meaning of this agreement and necessary by way of 
further assurance of title to said property, assets, and franchises or 
any of thei. 

Article 3. The said consolidated corporation hereby created shall 
be vested with all the rights, privileges, and franchises which usually 
pertain to railroad corporations under the laws of the respective 
States of Illinois and Indiana, wherein the lines of its railroad are 
situate, and shall also be vested with all and singular the rights, 
powers, capacities, and franchises which before the execution of 
these articles was lawfully possessed or exercised by either of the 
parties hereto. 

Article 4. The consolidated corporation hereby created shall 

be liable for all debts and liabilities of each party hereto 
677 which exists or has accrued prior to the date hereof, and the 

said consolidated corporation shall faithfully keep and _per- 
form all the executory contracts, covenants, and agreements, which 
either of the parties hereto are at the date hereof lawfully bound to 
keep or perform. 

Article 5. The capital stock of the consolidated corporation hereby 
created shall be, until changed In some manner according to law, 
three million dollars (83,000,000), divided Into thirty thousand shares 
of one hundred dollars par value each, and each holder of stock in 
either of the parties hereto shall, from the date of the legal consum- 
mation of this consolidation, be held and considered a shareholder 
in the consolidated corporation which is created by these presents 
in the proportion in the next article stated. 

Article 6. In order to equalize the different values of the respect- 
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ive stocks of the — first and second parts it is agreed that each stock- 
holder of the party of the first part shall be entitled to receive for 
his entire interest, legal and equitable, in the capital stock of the 
party of the first part shares of the capital stock of the consolidated 
corporation of the par value of one hundred dollars each equal to 
four times the number of shares of like par value represented by 
the stock certificates of the said party of the first part, which shall be 
surrendered by him. 
And likewise it is agreed that each stockholder of the party of the 
second part shall be entitled to receive for his entire interest, legal 
and equitable, in the capital stock of the party of the second 
678 part shares of the capital stock of the consolidated corpora- 
tion of the par value of one hundred dollars each equal to 
the number of shares of like par value of the capital stock of the 
party of the second part which may be surrendered by him. 
The certificates of the shares of the capital stock of the consoli- 


dated corporation hereby created shall be issued to the persons en- - 


titled thereto on demand and the surrender by them of the certifi- 
cates held by them in the capital stock of the parties hereto in the 
proportion as above recited in this article. 


Article 7. The business and affairs of the consolidated corporation 
hereby created shall be managed by a board of directors, to be an- 
nually elected according to law and at the date and place now ap- 
pointed by the by-laws of the party of the first part, and until the 
next annual election or until changed according to the by-laws the 
present board of directors, officers, and agents of the said party of the 
first part shall be the directors, officers, and agents of the consolidated 
corporation hereby created. 


Article 8. The present by-laws and the present common or corpor- 
ate seal of the party of the first part shall be, until changed according 
to law, the by-laws and corporate seal of the consolidated corporation 
hereby created. 


Article 9. The principal place of business and the general office 
of the consolidated corporation shall be established in the city of 
Chicago, Illinois, and the books, vouchers, records, instruments of 
title, cash, evidences of debt, contracts,and all papers and documents 
pertaining to the property or business of either the parties hereto 

shall at once be delivered to the proper officer or agent of the 
679 consolidated corporation, and the said books, records, and 

papers shall be deemed and taken as far as necessary or de- 
sired as the records and books of said consolidated corporation. 


Article 10. These articles of consolidation shall go into effect and 
the consolidated corporation hereby created shall come into exist- 
ence upon filing the certificate required by the laws of the State of 
Illinois to evidence and authorize such consolidation. 


[n witness whereof the said parties hereto have attached the sig- 
natures of their respective presidents and also their respective cor- 


come 
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porate seals, attested by their respective secretaries, the day and year 
first above written. 
CHICAGO & EASTERN ILLINOIS 
RAILROAD CO. 
[SEAL.] By F. W. HUIDEKOPER, President 
Attest: A. S. DUNHAM, Secretary. 
DANVILLE & GRAPE CREEK 
RAILROAD CO., 
[SEAL.! By JOSEPH G. ENGLISH, President. 


Attest: HIRAM W. BECKWITH, Sceretary. 


680 Sratre or ILurots, } i 
’ ’ > OD . 
County of Cook, | 


sefore me, the undersigned, a notary public in and for the said 
State and county, personally came this day Frederic W. Iiluide- 
koper, president of the Chicago and Eastern Illinois Railroad Com- 
pany, personally known to me to be the president of said company 
and whose name is subscribed to the foregoing instrument, and ac- 
knowledged that he, in behalf of said rail?dad company, had signed 
and delivered the said instrument as the free and voluntary act of 
the said railroad company and himself and for the uses and pur- 
poses therein set forth; also personally appeared before me, at the 
same time, Alanson 8S. Dunham, secretary of the said Chicago and 
Eastern Illinois Railroad Company, personally known to me to be 
the secretary of said company and whose name is subscribed to the 
foregoing instrument, and acknowledged that he, in behalf of the 
said railroad corporation, signed and affixed to the said instrument 
the official seal of said railroad company as the free and voluntary 
act of the said Chicago and Eastern Railroad Company for the uses 
and purposes therein set forth. 

Witness my hand and official seal, at Chicago, Ills., this Sth day 
of March, A. D. 1881. 

DON R. PATTERSON, 
[| SEAL. | Notary Public. 


681 Srate or ILLinors, | 
¥ . ~ » SS : 
County of Cook, | 


sefore me, the undersigned, a notary public in and for the said 
State and county, personally came this day Joseph G. English, presi- 
dent of the Danville and Grape Creek Railroad Company, personally 
known to me to be the president of said company and whose name 
is subscribed to the foregoing instrument, and acknowledged that 
he, in behalf of said railroad company, had signed and delivered the 
said instrument as the free and voluntary act of the said railroad 
company and himself and for the uses and purposes therein set 
forti:; also personally appeared before me, at the same time, Hiram 
W. Beck with, secretary of the said Danville and Grape Creek Railroad 
Company, personally known to me to be the secretary of said com- 
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pany and whose name is subse ribed to the foregoing instrument, 
and acknowledged that he, in behalf of the said r: ailroad corporation, 
signed and affixed to the said instrument the official seal of said 
railroad company as the free and voluntary act of the said Danville 
and Grape Creek Railroad Conpany for the uses and purposes therein 
set forth. 

Witness my hand and official seal, at Chicago, Ills., this 8th day 
of March, A. D. 1881. 

DON R. PATTERSON, 
[SEAL. | Notary Public. 


682 STATE OF ILLINOIS, | . 
, ’ F . » 
Cook County, j 


[, Frederic W. Huidekoper, do hereby certify that I am the presi- 
dent of the Chicago and Eastern Illinois Railroad Company, and 
that on the Sth di: ay of March, A. D. 1881, at a special meeting of 
stockholders of the said corporation, duly called in pursuance of all 
the notices required by statutes and convened and held at the gen- 
eral offices of the company, in Chicago, Illinois, a proposition was 
presented to the shareholders of said corporation at such corporate 
meeting for the consolidation of the stock, property, and franchises 
of the said Chicago and Eastern Illinois Railroad Company with 
the stock, property, and franchises of the Danville and Grape Creek 
Railroad Company, and on considering the proposition the entire 
affirmative vote cast in favor of such agreement of consolidation 
(which said agreement is above set forth) was four thousand nine hun- 
dred and twenty-nine shares out of a total of four thousand nine 
hundred and seventy shares entitled to vote and participate in such 
meeting. 

In witness whereof I hereby sign my name and cause the cor- 
porate seal of the Chicago and Eastern Railroad Company to be 
hereto affixed and attested by the secretary, this March 8th, 1881. 

[SEAL. | F. W. HUIDEKOPER, President. 


Attest : A. S. DUNHAM, Seeretary. 


683 Srate oF ILLINoIs, | ™ 
’ & f oo 
Cook County, j 
Frederic W. Huidekoper on oath says that the above certificate 
by me subscribed is true in substance and fact. 


K. W. HUIDEKOPER. 


Subscribed and sworn to before me this 8th day of March, 1881. 
DON R. PATTERSON, 
[ SEAL. | Notary Public. 
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I, J. G. English, do hereby certify that I am the president of the 
Danville and Grape Creek Railroad Company, and’ that on the 5th 


—_—_— 
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day of March, A. D. 1881, at a special meeting of stockholders of 
said corporation, duly called in pursuance of all the notices required 
by statutes and convened and held atthe general offices of the com- 
pany in Danville, Illinois, a proposition was presented to the share- 
holders of said corporation of such corporate meeting for the con- 
solidation of the stock, property, and franchises of the said Danville 
and Grape Creek Railroad Company with the stock, property, and 
franchises of the Chicago and Eastern Illinois Railroad Company, 
and on considering the proposition the entire affirmative vote cast 
in favor of such agreement of consolidation (which said agreement 
is above set forth) was the unanimous vote of one thousand shares 
out of a total of one thousand shares entitled to vote and partici- 
pate in such meeting. 

[In witness whereof I hereby sign my name and cause the corpo- 
rate seal of the Danville and Grape Creek Railroad Company to 
be hereto affixed and attested by the secretary this March 5th, 1881. 


[SEAL. ] JOSEPH G. ENGLISH, President. 
Attest: HIRAM W. BECKWITH, Secretary. 
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J. G. English on oath says that the above certificate by me sub- 
scribed is true in substance and fact. 
JOSEPH G. ENGLISH. 


Subscribed and sworn to before me this 8th day of March, 1881. 
[SEAL. ] DON. R. PATTERSON, 
Notary Public. 
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U.S. or AMERICA, : 
State of Indiana, | es 
OFFICE OF THE SECRETARY OF STATE. 

I, E. R. Hawn, secretary of state of the State of Indiana, do 
hereby certify that the articles of consolidation between the “ Chi- 
‘ago and Eastern Illinois Railroad Company” and the “ Danville 
and Grape Creek Railroad Company ” under the corporate name of 
the “ Chicago and Eastern Illinois Railroad Company” were filed 
in the office of the secretary of state of the State of Indiana on the 
9th day of March, A. I). 1881, as appears from date of filing thereon 
endorsed. 

In witness thereof I have hereunto set my hand and affixed the 
seal of the State of Indiana, at the city of Indianapolis, this 9th 
day of March, A. D. 1881. 


(Signed) 


x) 


. R. HAWN, 
Secretary of State. 
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State of Illinois, j ” 
OFFICE OF SECRETARY. 

[, Henry D. Dement, secretary — of State of Illinois, do hereby cer- 
tify that the following articles of consolidation between the Chicago 
and Eastern Illinois Railroad Company and the Danville and Grape 
Creek Railroad Company were filed for record this 9th day of March, 
1881, and duly recorded in his office in Book No. 5 of R. R. Incor- 
porations, commencing on page LI. 

In witness whereof I hereto set my hand and affix the great seal 
of State, at the city of Springfield, this 9th day of Mareh, A. D. 1551. 

[SEAL. ] (Signed) HENRY D. DEMENT, 


Secretary of Slate. 


OSY ( Vreular. 
To the first-mortgage bondholders of the Chicago, Danville and 

Vincennes railroad : 

Many cf you were induced in Novemberand December, 1875, and 
in the early part of 1874, by false representations of the conditions 
and liabilities of the C., D. & V. R. R. Co., to fund your coupons 
into “ certificates of indebtedness ” and into “ convertible mortgage 
bonds.” On June 6th, 1874, there had been coupons from 2,497 
bonds out of 4,000 thus funded, and the probability is that very 
few were funded after that time. 

Some of you, on the 1st of February last, received payment of the 
interest warrants on these certificates and bonds, and the compeny 
defaulted in its payment to others. The company, on the Ist in- 
stant, defaulted in the payment of the whole of the interest warrants 
due at that date. 

By the terms of the agreement made between you and the com- 
pany and embraced in the certificates you are entitled to receive 
back from Wm. R. Fosdick, trustee, the coupons which in funding 
you originally gave up to him, upon a surrender by you of the cer- 
tificate of indebtedness or of the convertible mortgage bonds which 
you hold. 

Your committee would urgently advise you to immediately pre- 
sent your certificate or bond and to demand the return of your cou- 
pons, that you may bein the same position in which you were before 
funding and in which the holders of bonds are who refused to fund. 
The committee have tendered a number of certificates to Wm. R. 
losdick who refused to surrender the coupons for them. All certifi- 
cates and convertible bonds should be presented to him, that no 
acquiescence may be given by you to his pretended right to still 
hold your coupons. 

Should you wish to have this committee attend to the matter for 
you, you can seud your certificates or bond to T. W. Shannon, treas- 
urer of C., D. & V. R. R. Co.’s committee, care of National Trust 
Company, 261 Broadway, New York. 

The C., D. & V. R. R. Co., by their attorney, made application 
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during July to the U.S. court at Chicago to have the receiver in 
charge pay the interest due on the first instant on these certificates. 
This our attorney resisted for the reason that a funding scheme to 
he effective must embrace all of the bondholders, as the court would 
have no right to apply the earnings of the road to the payment of 
interest on the eoupons of part of the bonds, leaving the other bonds 
without any provision whatever made for them, when they are pro- 
tected by the same security. The court very properly refused to 
allow such an application of the earnings. 

On the 10th of June your committee, by permission of Judge 
Drummond, filed an amended and supplemental bill charging the 
trustees with the various derelictions of duty and failure to guard 
their trusts as reported by the investigating committee in April last, 
and the officers of the company with the issue of fraudulent and 
illegal bonds and with the diversion of the proceeds of bonds sold 
and of the earnings of the road from their proper purposes. ‘This 
bill the company and trustees have been ordered by the court to 
answer. 

Your committee have also been allowed by the court to intervene 
in the Fosdick suit of foreclosure with the same right to be heard in 
that caseand to the same extent as the trustees-themselves. The 
investigating committee in April last express the opinion that this 
suit was not brought in good faith to protect your interests, and the 
manner in which it has been allowed to drag is proof that their sur- 

mises were correct; for, although this suit was brought in 
690 February last, the company have never been compelled to 

answer the bill until within a few days, and then only did 
they do so when our counsel insisted that it was: the duty of the 
counsel of the trustees to take a decree for want of such answer. 

The main defense set up by the company is that part of the 
bondholders funded their coupons and the others gave their acqui- 
escence by non-action, and consequently there is no default. 

Several floating-debt creditors have lately filed petitions in the 
U.S. court asking payment of their claims prior to first-mortgage 
bonds. 

‘The investigating committee in their report estimated the annual 
rental value of the roads from Dalton or Thornton into Chicago 
(24 miles) at $83,550. Messrs. Hammond «& Brown, the late re- 
celvers—after three months’ operation of the road—in their report to 
the U.S. court state the amount to be about $96,000. Such an expense 
is sapping the life of the road and must continue to do so until you 
are rid of these leases and entanglements by a sale under foreclosure 
of the first mortgages. 

On the Sth of June Judge Gary, of the superior court at Chicago, 
rendered a decision holding the C., D. & V. R. R. Co. liable for the 
notes signed by J. E. Young, general manager, and payable to S. J. 
Walker. This the Chicago papers stated made the company liable 
for about $500,000 (although your committee believe the amount to 
be double that sum), for which they never in any way received any 
consideration. 

Your committee are endeavoring to obtain a decree of sale at the 
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sarliest moment possible, and are using every exertion that you may 
obtain control of the property, which is the security for your bonds 
and which by honest and efficient management will become more 
adequate security for the bonds. 

The committee already hold the agreements of about $1,000,000 
of Illinois Division bonds, being about 60 per cent. of the whole 
amount, and of not quite one-half of the bonds of the Indiana 
Division. 

They urge all bondholders, who have not already done so and 
who desire to protect their property, to forward to the committee the 
agreement, properly signed, which was sent to them by the commit- 
tee in April, and a revocation of the authority of the trustees to 
act for them (if such a power has been heretofore given them), 
that there may be a unanimity of action on the part of bond- 
holders. 

Your committee will shortly submit to you a plan of reorganiza- 
tion. In the meantime they trust that you will take no action by 
which you will commit yourselves to any plan of reorganization 
looking to the retention of the lien of illegal and fraudulent bonds 
and claims which the road never can pay, nor to any plan by which 
the contro! of the road shall be transferred again into the hands of 
the present company or of others whose interests are inimical to yours. 

FP. W. HUIDEKOPER, 
Chairman Bondholders’ Committee. 
August 10, 1875. 


N. B.—The chairman of the committee in June made a personal 
examination of the Racoon Valley (in which there are about twenty 
miles of grading done) and of the Brazil coal-fields, and he 1s of 
the opinion that the completion of that portion of the Indiana 
Division from Montezuma to Brazil would add largely to the earn- 
ings of the road. In a letter from Gen. Anderson, the present 
receiver, he says: “I received your letter after your trip through 
Racoon Valley, in Indiana. I am more and more strongly im- 
pressed as | become familiar with the road and region tributary to 
it that its extension to the Brazil coal-fields is of vital importance, 
and when that is done its future success is assured.” 

The committee will be glad to receive from you any suggestions 
which vou may have to offer in regard to reorganization and the 
furnishing of the money for the completion of the road to Brazil 
and for terminal facilities at Chicago. 

Address the chairman, at Meadville, Pa. 


69] To the first-mortgage bondholders of the Chie: avo, Danville 
and Vincennes railroad : 


In pursuance of the privilege granted in July last by the U. S. 
eourt of Illinois and [Indiana to the committee of bondhol lers to in- 
“ rveue in the trustees’ suit of foreclosure (as stated in our circular 

August 10, 1875), we filed, on the 15th day of December —— 
was petition in said suit, which the court received and , in 
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accordance with our request to ascertain the facts therein stated, has 
referred it to a master. 

We herewith send you a copy of the same, a careful perusal of 
which and a consideration of the statements made will convince first 
mortgage bondholders who have not a greater interest In junior se- 
curities that a foreclosure of the first mortgages and a reorganization 
of the road on a proper basis is their only hope of realizing anything 
on their bonds. 

FP. W. HUIDEKOPER, 
Chairman Bondholders’ Com., U.., D.& y. &. Rr. 


Meadville, Pa., January 13th, 1876. 


‘ 


692 Chicago, Danville and Vincennes R. R. Co. 
Agreement of First-Mortgage Bondholders, Illinois Division. 


Default having been made in the payment of the interest on the 
bonds of the Chicago, Danville and Vincennes R. R. Company, Lh- 
nois Division, which are secured by a mortgage or deed of trust, 
dated Mareh LO, L869, acknow ledged by the said company, of its 
railroad and other property, as in said deeds particularly described, 
to Wm. R. Fosdick and James D. Fish, of New York, as trustees for 
the several persons who may become holders of any or all of the 
bonds issued under said mortgage or deed of trust without prefer- 
ence of any of such holders: 

Now, therefore, we, the undersigned, subscribers to this agreement, 
and who are.the owners of said bonds for the amount set opposite 
our respective names, being desirous that such legal proceedings as 
shall be deemed appropriate by our trust committee shall be carried 
on with due diligence in order to most speedily enforce the said 
security and procure the sale of the mortgaged property and the re- 
organization hereafter provided for and of mutual protection as such 
bondholders, in consideration of the advantages which will result to 
us, respectively, from concert of action to that end and of other good 
causes and considerations, do hereby, each for himself and not the 
one for the other, agree with each other and with the trust commit- 
tee hereinafter named in manner as follows, to wit: 

First. That we will act together and in harmony in order to bring 
aboutan enforcement ofthe security afforded by said mortgage or deed 
of trust for the payment of principal and interestof said bonds held by 
us respectively, and that no separate and individual action shall be 
taken in relation thereto by either of us, hereby meaning that what- 
ever may be done under this agreement shall be subject to the pro- 
visions herein contained for our mutual benefit, according to the 
amount of the said bonds held by us respectively, and that, in order 
the better to execute the several trusts contemplated by this agree- 
ment, a commiitteeof seven persons, consisting of lk. W. Huidekoper, 
of Meadville, Penna.: Geo. W. Gill, of Woreester, Mass.: T. W. 
Shannon, of New York: J. M. Denison, of Baltimore, Md.; A. A. 
Sumner, of Albany, N. Y.; Chandler Robbins, of New York, and 
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W. T. Hickok, of Homer, N. Y., be, and they are hereby, appointed 
a trust committee for the subscribers hereto, and they and their sur- 
vivors and successors or substitutes, selected as hereinafter provided, 
are hereby requested and empowered to take such proceedings, give 
such directions, and do such acts under the said mortgage or deed 
of trust or otherwise, not inconsistent with this agreement, as they 
may consider judicious and proper to obtain an enforcement of the 
said security and the payment of the principal and interest of the 
said bonds owned by us respectively, or so much thereof as may be 
collectible; that any vacancy which may at any time occur in the 
pumber of said trust committee by death, resignation, or otherwise 
may be filled by the other members thereof and a majority of the 
same by the selection and appointment of a substitute therefor, and 
that said substitute shall have the satne rights, powers, duties, title, 
and estate as if he had been originally herein named as one 
6923 of said trust committee; that said trust committee, in making 
the purchase hereinafter provided for, may do so through such 
one or more of their number as they may select, so that ail the other 
members of the trust committee may not be obliged personally to 
attend the sale or sales of the property named in said mortgage or 
deed of trust 1 pon an enforcement of the sane, and if, in carrying 
out this agreement, any difference should arise among the said trust 
comunittee, the voice of a majority of them shall prevail. 
Second. That in case of a sale of the mortgaged premises under 
the said mortgage or deed of trust the said trust committee shall be, 


a ee on 


and are hereby, authorized and empowered to purehase the same for 
our account and benefit, respectively, according to the amount of 
said bonds owned by us respectively, at such price (not, however, 
exceeding the amount of principal and interest at the time being due 
or unpaid upon all the bonds issued and secured by the said mort- 
gage or deed of trust) as they may consider judicious; and, in order 
to enable them to complete any such purchase, we agree that, when 
thereto required, we will respectively furnish and pay to the said 
trust committee our respective portions of any money which may be 
necessary for the purpose of paying that portion of the purchase- 


money of the said mortgaged premises which under the terms of 


sale may be required to be paid otherwise than by the use of the 
bonds to be delivered to the said trust committee, as hereinafter pro- 
vided, the portion of said purchase-money which it 1s contemplated 
will have to be paid in money and contributed by the members 
hereto respectively, as aforesaid, being the amount that may be re- 
quired to meet legal expenses or any prior liens, if such there be, 
and any dividend which may be payable out of the net cash pro- 
ceeds of such sale to such of the holders of said bonds as shall not 
be parties to this agreement, and such other amounts, if any, as in 
carrving out the purcnase on the terms under which it may be made 
may be required to be paid in cash by said trust committee; and 
In order that the said bonds owned by us respectively and the cou- 
pons belonging thereto may be under the control of said trust com- 
mittee, to be used by them in or about the enforeement of such 
security and purchase of said property, or in case other persous than 
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themselves should become purchasers of the said mortgaged prem- 
ises for the purpose of realizing in our behalf, respectively, our re- 
spective portions of the proceeds of such sale, to which as holders of 
the said bonds we may be entitled, the said bonds and the coupol ns 


thereon hereto subseribed shall, within 1 hirty dd; AVS from the dat ° 
this agreement or such further time as the trust committee here 


named may allow (provided such extension of time does not Inter- 
fere with the requirements of this agreement in the use and appli- 
cation of said bonds), lo be deposited by us Fe spectively with the 
National Trust Company of New York, to be there retained to carry 
out and effectuate their trusts and to be delivered to said trust com- 
mittee, upon their request, in ease of the sale of the said railroad as 
aforesaid, and said trust committee shall have the right to represent 
and prove up the said bonds in their name for the benefit of and 
trust for the respective subscribers hereto, according to their several 
holdings of such bonds, as completely in all respects as though done 
by each such subscriber, if they shall require the same for the pur- 
poses herein set forth, it being understood that at the time of such 
deposits negotiable ce rtificates for such bonds and coupons express- 
ing our title thereto, and that they are deposited under and subject 
tu the terms of this agreement, shall be delivered to us respectively, 
and that one of such certificates shall be given for each of said 
bonds or for any number of such bonds held by us, as we may 
respectively require; and we do further agree that we will not here- 
after, during the continuance of this agreement, sell or dispose of — 
sald bonds or COuUpOns held by us Fes pe ctl ve ly, Or any or elther « 
them, except subject to such deposit and trust. 

Third. That if the said committee shall purchase the said mort- 
gaged premises, as hereinbefore authorized, the same may be conveyed 
to them and they may take possession of the same for the ac- 
count and benefit of ourselves respectively or of our respective rep- 
resentatives or assigns, according to the amount of said bonds held 
by us or them respectively, and that said committee shall thereupon 
and without an unnecessary delay dispose of the said mortgaged 
premises by placing the same under a new corporate organization to 
be composed of ourselves or our representatives or assigns, or 1p 
whith they shall be respectively interested pro rata, equally, aceord- 
ing to the amount of said bonds held by us or them respectively, in 
manner as hereinafter provided, and if either of the parties hereto 
shall be in arrear in respect to any cash payment which, in aceord- 
ance with the aforesaid provisions of this agreement, he shall be 
bound to make he shall, while so in arrear, have no benefit from 
said purcliase of said mortgaged premises beyond the actual amount 
for which his bonds shall have been used in settling for the same, 

and for all such arrears the said committee shall have a lien 
6)3 for the amount thereof upon the bonds of the party so In 

arrear, and if such default shall continue for twenty days 
they may, after the expiration of that period, upon he notice 
to him of not less than three days, sell such bonds or so many of 
them as may be necessary to cover said arrears and apply their 
proceeds to the payment of the same, subject to the terms and con- 
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ditions of this agreement, and thereupon the interest of said party 
in said purchase shall be reduced to the amount of his bonds re- 
maining unsold, and the interest in said purchase represented by 
the bonds sold shall belong to the purchaser thereof, subject to all 
the conditions and obligations of this agreement, precisely as if such 
purchaser had been an original party thereto. 

Fourth. That for the purpose of meeting the expenses of the said 
committee in carrying into effect the provisions of this agreement 
(apart from the expenses of a foreclosure of the said mortgage or 
deed of trust and of the subsequent disposition of the said mort- 
gaged premises, if they shall be purchased by the said committee to 
«new organization), each of the subscribers hereto shall, when re- 
quired by said committee so to do, pay into their hands the sum of 
five dollars for each of the bonds held by him, and the aggregate 
amount of such contribution shall constitute a fund for the pay- 
ment of such expenses, and except as recited aforesaid no expenses 
beyond the amount of said fund shall be incurred by said trust com- 
mittee unless they shall be authorized so to do at a general meeting 
of the parties interested under this agreement and by a vote of a 
majority in interest of the subscribers hereto, in which ease such 
further expenses may be incurred to the extent that shall be thus 
allowed, and each of the parties hereto shall contribute his pro rata 
proportion of the same. 

Fifth. That in case of a purchase by said trust committee of said 
property a new corporation shall be formed under the laws of the 
State of Illinois by such corporators as shall be designated for the 
purpose by said committee, with the required number of directors, 
with proper articles of association and an authorized capital of ten 
thousand shares of fifty dollars each, making an aggregate of five 
hundred thousand dollars, and upon such organization being per- 
fected and approved the property and franchises so purchased by 
said trust committee shall be conveyed by proper instruments to 
and vested in such new company, which said new corporation is to 
be created for the purpose of carrying out the following trusts: The 
name of said company shall be fixed by this trust committee. Said 
company shall issue upon the whoie line of said railroad between 
Danville, []imois, ‘and Chicago, Illinois, and between Bismarck, -ll- 
nois, and State line, thirty-five hundred first-mortgage bonds of one 
thousand dollars each, to wit, three million five hundred thousand 
dollars. 

The first-mortgage bonds shall be seven per cent. sinking-fund 
bonds of one thousand dollars each, interest payable semi-annually, 
January and July, and principal thirty years from date. The first 
five hundred of said bonds shall be known and distinguished as the 
first series and the balance (Nos. 500 to 3500, inclusive) shall be 
known as second series. ‘The firstseries, so called, shall be preference 
bonds, so called, and shall have priority, as regards security and 
payment of interest, of the bonds known as the second series, and 
shall be used for the purpose of improvement of the railroad prop- 
erty and franchises of the corporation or organization hereby au- 
thorized and which it may acquire. , 
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The second series shall be given to said committee and by them 
distributed among the subseribers to this agreement, their succes- 
sors or assigns, upon the surrender and cancellation of the certificates 
representing the first-mortgage bonds of the Chicago, Danville and 
Vineennes R. R. Company, Illinois Division, deposited with the 
National Trust Co. of New York,.as hereinbefore provided in this 
agreement, in manner as follows: For the par or principal of said 


bonds and ninety per cent. of the interest or coupons of said bonds 


which shall be due and payable on the Ist day of January, 1876, 
and, further, to cover any cash advances which the subscribers hereto 
may be obliged to make to the committee herein named to enable 
it to make the purchase by this agreement contemplated. ‘The said 
company issuing said first: mortgage bonds shall create a. sinking 
fund for the redemption of these bonds and shall redeem the same 
as follows: After the first day of January, 1880, said company shall, 
on the first days of April and October of each and every year, re- 
deem fifteen thousand dollars of said bonds at their par value, and 
also apply the interest of all bonds so redeemed year by year in ad- 
dition to said amount to the redemption of additional bonds. The 
bonds thus redeemed shall be drawn by lot by the trustee thereof 

on the first days of January and July reach year, the first 
6933 drawing to commence on the first day of January, 1880, and 

-the bonds so drawn to be paid off at par and accrued inter- 
est on the first day of April, 1880, when interest upon the bonds so 
drawn shall cease to the holder or holders of the same. The bonds 
of the first series in all drawings for sinking fund shall be first 
drawn. No others shall be drawn until these shall be paid, can- 
celled, or held for the benefit of the aforesaid sinking fund and by 
the trustees thereof. Said capital stock shall be given to said com- 
mittee and distributed by it pro rata among the lawful holders and 
owners of any arrears of interest or overdue coupons of the first- 
mortgage bonds of the Illinois Division of said Chicago, Danville 
and Vineennes R. R. not hereinbefore provided for. All of this 
issue of first-mortgage bonds shall be convertible, at the option of 
the holder, into the stock of said company at par on and after the 
first day of January, 1885. The first two coupons of the second series 
of these bonds shall be payable out of the net income of the com- 
pany after providing for payment of coupons on said first series of 
bonds, and only the failure to pay the third or any sueceeding cou- 
pon of said second series when due shall permit an action for fore- 
closure of the murtgage made to secure said second series of bonds. 
Should the income of the company be insufficient to pay the entire 
amount of the first semi-annual coupons on said second series of 
bonds up to and ineluding the second as they severally fall due the 
company shall make partial payments pro rata of such coupons, and 
for the deficiency shall issue interest-bearing scrip, payable in five 
years and redeemable at the pleasure of the company upon thirty 
days’ notice. The holders of these second series of bonds shall have 
the right to vote at all meetings of stockholders, each fifty dollars 
of the par amount of said bonds being considered the equivalent of 
one share in the capital stock of the company. 

v8—216 
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Upon the completion of the organization of such new corporation 
said committee, who by purchase shall hold the title to the property 
covered by the present first mortgage as aforesaid, shall convey and 
transfer the same to such new corporation upon receiving said sec- 
ond series of first-mortgage bonds and capital stock thereof in settle- 
ment therefor, which shall be distributed by them in manner here- 
inbefore provided. In the distribution of such bonds and _ stock 
fractional sums of less than fifty dollars of stock shall be represented 
by scrip certificates to be issued by said committee, and whenever 
said scrip certificates shall be presented to said company in sums of 
fifty dollars or any multiple thereof certificates of stock represent- 
ing a like amount shall be issued in exchange for the same, and 
fractional sums of less than $1,000 of bonds shall be represented by 
scrip certificates to be issued by said committee, and when bond 
scrip to the amount of $1,000 or any multiple thereof shall be pre- 
sented first-mortgage bonds, second series, representing a_ like 
amount shall be issued in exchange for the same. 

Sixth. That if during the continuance of this agreement an op- 
portunity should arise for making an arrangement or settlement of 
our respective claims upon the said bonds without resorting to fore- 
closure proceedings, and upon the terms which said trust committee 
shall consider advisable, they are authorized to make such arrange- 
ment or settlement accordingly, subject, however, to the ratification 
and approval of the parties in interest under this agreement, at a 
general meeting to be called for the purpose of considering the same, 
and that if such ratification and approval be given (but not other- 
wise) the said trust committee may carry any such arrangement or 
settlement into effect. 

Seventh. That if during the continuance of this agreement any 
question not herein provided for should arise in relation to any 
matter growing out of the duties hereby devolved upon the said 
trust committee it shall be determined at a general meeting of the 
parties in interest under this agreement, and such determination 
shall be binding as well upon the said committee as upon all the 
subscribers hereto and their representatives and assigns. 

Kighth. That all general meetings of the parties in interest 
under this agreement to consider and determine any of the matters 
herein provided for may be called by either of the members of the 
said trust committee; that notice of the said meeting, the time 
when and place where the same is to be held, and the object thereof 
shall be given through the post office, addressed to the subscribers 
hereto or to their representatives or assigns, at least five days prior 
to the date of such meeting, and that in the determination of any 
question arising at such meetings the votes of a majority in interest 
of such of the subscribers hereto or their representatives or assigns 
as shall attend such meetings or be represented at the same by 

proxy shall prevail. 
694 Ninth. That this agreement shall not be operative unless 
it shall besubscribed by holders of the said first-mortgage bonds 
of the Chicago, Danville and Vincennes Railroad Company, Illinois 
Division, to the aggregate amount of at least one million three hun- 
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dred thousand dollars of principal, and no subscriber hereto shall 
be deemed to have any rights whatever under this agreement unless 
he shall deposit his bonds with the National Trust Co. of New York 
in manner as hereinbefore provided besides subseribing to this 
agreement. It is further understood and agreed that the said com- 
mittee are not to be under any obligation, express or implied, to any 
bondholder who shall not subscribe to this agreement and deposit 
his bonds with the said company; nor shall any bondholder not so 
signing or depositing his bonds have any rights or claim whatsoever 
under or by virtue of this agreement, but that all of the benefits and 
advantages of the same shall be confined to the persons who are 
subscribers hereto and who shall deposit their bonds with the said 
company, provided, however, that nothing herein contained shall 
debar any first-mortgage bondholder of his right to subscribe to this 
agreement at any time prior toa sale of the mortgaged premises 
under foreclosure. 

That all copies of this agreement which shall be subscribed to by 
any of the holders of the said bonds and delivered to the said com- 
mittee shall have the like effect as if their signatures were hereunto 
subscribed. 

In testimony whereof we have hereunto set.our hands and seals 
this first day of February, 1876. 


Amount 


Subseriber. | Address. - 
of bonds. 


(See other side.) 


695 Supplemental Agreement of Bondholders of Illinois Division, C., 
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[t is hereby further agreed that if the parties holding the first- 
mortgage bonds of the Indiana Division of said Chicago, Danville 
and Vincennes railroad shall acquire the railroad, property, and 
iranchises covered by the mortgage securing the same, dated March 
12, 1872, under an agreement similar to the above, and the commit- 
tee named therein shall complete an organization for the use, main- 
tenance, and operation of the property so to be acquired, the trust 
committee above named 1S hereby empowered and requested to 
secure a consolidation of both of said corporations upon the follow- 
lng basis, viz: There shall be $4,300,000 first-mortgage bonds secured 
by the entire property of said consolidated company, similar to those 
above described, of which No. 1 to 1300, both inclusive, of said bonds 
shall be known as first-series bonds and shall have a priority as 
above stated and shall be used exclusively for the improvement, ex- 
tension, and completion of the railroad of said consolidated company, 
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the equipment and operation of the same, and the said company 
shall be empowered to sell seven hundred thousand dollars of said 
bonds by subscription, at not less than ninety cents on the dollar, 
payments therefor to be made as may be required by the board of 
directors of said consolidated company ; but the right and privilege 
to make such subscription shall first be given to the present holders 
of the first-mortgage bonds of the Chicago, Danville and Vincennes 
Railroad Company, parties to this agreement, provided always that 
the major and necessary portion of said $700,000 of bonds shall be 
used so as to insure the completion of that part of the Indiana Di- 
vision of said railroad from Montezuma, Indiana, to Brazil, or there- 
abouts, and for terminal facilities at Chicago. The balance of said 
issue of first series of first-mortgage bonds shall be reserved and here- 
after issued only on a vote of a majority of the holders of the second 
series of first-mortgage bonds and of the second-mortgage bonds of 
said consolidated company, and sold to provide means to complete 
that portion of the Indiana Division from Snoddy’s Mills to Monte- 
zuma, or for other exigencies of said consolidated company; that 
the subseribers to this agreement will aecept the second series of the 
first-mortgage bonds and stock of said consolidated company in lieu 
of the same amount of bonds and stock as hereinbefore provided ; 
that 1,800 second-mortgage bonds, of $1,000 each, of said consoli- 
dated company, shall be issued, to wit, $1,800,000; which bonds shall 
bear a maximum rate of interest of 7 per cent. per annum, payable, 
on the Ist days of January and July in each and every year, out of 
the net income of the company (after the payment of the coupons of 
the first-mortgage bonds and the required sinking fund). Such 
bonds shall bear such rate of interest each year in gold, up to the 
maximum rate of 7 per cent., as the net earnings of the company, if 
any, shall justify. Said second-mortgage bonds shall be given to 
said trust committee to be distributed by them to the holders of the 
bonds of the Indiana Division (viz., of bonds No. 2501 to 4000, in- 
clusive), who shall become parties to their purchase, their successors 
or assigns, upon the surrender and cancellation of the certificates rep- 
resenting the first-mortgage bonds of said Indiana Division, in the 
manner following, viz: To each holder of a $1,000 bond of said In- 
diana Division, one new second-mortgage bond of $1,000 and $200 
of second-mortgage bond scrip, said bond serip to be exchangeable 
into second-mortgage bonds when presented in sums of $1,000. The 
holders of these second-mortgage bonds shall have right to vote at 
all meetings of stockholders, each $1,000 bond being entitled to ten 
votes. 


Subscriber. | Addreas. | Amount of 
| | bonds, 


WILLIAM R. FOSDICK ET AL., &¢. 301 


[ Endorsed :] Illinois Division of Chieago, Danville and Vincennes 
R. R. Agreement of first-mortgage bondholders. 


696 ‘To the first-mortgage bondholders of the Illinois Division of 
the Chicago, Danville & Vincennes railroad : 


The Illinois Division of the Chicago, Danville & Vincennes rail- 
road was bought by the committee of bondholders at the sale on 
February 7th last for those whom they represented and who had 
deposited their bonds with the National Trust Co. for $1,450,000.00 
in gold, subject to taxes amounting to about $60,000.00 and to cer- 
tain liens against some of the real estate In Chi cago. 

The preferred claims which the court has already ordered and 
which it probably will order to be paid will amount to between 
$150,000.00 and $200,000.00. 

The agreement under which your bonds were deposited provided 
for the issue of a first series of first-mortgage bonds, amounting to 
$500,000.00, while you were to receive a second series for your bonds. 

[t is now proposed not to issue this first series of bonds. 

[t is also proposed to arrange, if possible, a loan to pay the amount 
of preferred claims and the dividend on the outstanding bonds, 
which loan is to be paid from the earnings of the road before you 
receive any interest on your bonds. 

With these obligations to fulfill and with the falling off of earn- 
ings of the road,in common with all others, during the first quarter 
of this year, we do not consider it wise to undertake more than the 
earnings of the road will justify. 

It will be hecessary, therefore, to modify the bondholders’ agree- 
ment of February Ist, 1876, and also arrange terms of consolida- 
tion, if possible, with the Indiana Division. 

As provided in said agreement, for any change of the terms of the 
same a meeting of the bondholders of the Illinois Division will be 
held at the office of the National Trust Co., 261 Broadway, New 
York, at one o’clock p. m. on Friday, May 11th, 1877. 

It is very desirable that vou be present. If not able to do so, 
please execute the enclosed power of attorney and forward to some 
one to represent you. If you desire to do so you can send it to the 
care of the National Trust Co. 

I. W. ee ae ee 
Chairman Bondholders’ Committ > a y. a 


697 Agreement. 


This agreement, made the thirteenth day of July, one thousand 
eight hundred and seventy-seven, between I. W. Huidekoper, George 
W. Gill, T. W. Shannon, J. M. Denison, A. A. Sumner, Chandler 
Robbins, and W. T. Hicok, a committee duly appointed by the first- 
mortgage bondholders of the Illinois Division of the Chieago, Dan- 
ville and Vincennes Railroad Company, of the first part, and Aaron 
Pennington Whitehead, Francis Ll. Story, A. 'T. Chur, Ira M. Harri- 
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son, and George B. Satterlee, a committee appointed by the first- 
mortgage bondholders of the Indiana Division of the said railroad 
company, of the second part, witnesseth: That whereas the said 
parties of the first part were heretofore duly appointed a trust com- 
mittee on behalf of the bondholders of the two divisions of the said 
railroad company and were authorized and empowered to purchase 
the said divisions under the sales on foreclosure of certain mort- 
gages thereon ; 

And whereas the said committee have, pursuant to said authori- 
zation, purchased both of said divisions of said railroad at such sales 
under foreclosure ; 

And whereas the said divisions of said railroad have been con- 
veyed to the said committee as as such purchasers and they have 
taken possession of the same for the account and benefit of such of 
the bondholders of the respective divisions as have come into the 
agreement for the purchase of the same; 

And whereas the said parties of the first part were duiy authorized 
to purchase the I}linois Division of the said road and were also au- 

thorized to agree upon terms of consolidation of the said []li- 
698 nois Division with the said Indiana Division for the purpose 
of forming one united railroad composing said two divisions ; 

And whereas the said parties of the second part were duly au- 
thorized by such bondholders of the Indiana Division as came into 
the agreement to enter into and form such consolidation with the 
Illinois Division for the purpose of forming a consolidated railroad 
upon such terms as to them seem proper ,; 

And whereas the parties to these presents have this day agreed 
upon terms of such consolidation : . 

Now, therefore, it is hereby agreed as follows: 

First. ‘The parties to these presents hereby agree that the []!inois 
Division of the Chicago, Danville and Vineennes railroad shall be 
consolidated with the Indiana Division of the said railroad, the same 
to form one corporation, said corporation to own and possess all the 
property, real and personal, belonging to the late Chicago, Danville 
and Vincennes Railroad Company, wheresoever and whatsoever the 
same may be, and including the finished and unfinished portions of 
both divisions of said railroad. 

Second. The new corporation formed upon the consolidation of 
the two divisions as aforesaid shall issue three million dollars of 
bonds in such sums as may hereafter be agreed, of which the Ili- 
nois bondholders who have come into the agreement for the pur- 
chase of the road shall be entitled to one bond of one thousand dol- 
lars for each bond of one thousand dollars now held bv them, and 
in like proportion for a greater or less amount the Indiana bond- 
holders who have come into the agreement for the purchase of the 
said road shall be entitled to bonds at the rate of three hundred 

dollars for each one thousand dollars now held by them, and 
699 in like proportion for a greater or less amount. All said 

three million dollars of bonds shall be of equal value and 
shall all be secured by first mortgage on all the property of said con- 


: 
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solidated railroad company, real and personal, wherever the same 
shall be situated. 

Third. The surplus of bonds not delivered to the bondholders 
under this agreement shall be placed in the treasury of and belong 
to the consolidated company, and shall be used in improving and 
finishing of the road or otherwise for the benefit of the consolidated 
company as the directors may see fit. 

Fourth. The Indiana bondholders shall be represented in the 
board of direction of the consolidated company by at least one di- 
rector. 

Fifth. If any bonds or stock are issued to the Illinois bondholders 
for cash assessments upon them bonds or stocks in like manner, to 
the same extent, shall be issued to the Indiana bondholders for any 
assessments upon them. 

Sixth. The bondholders of the Indiana Division shall not be re- 
quired to bear more than fifteen per cent. of the whole amount of 
the law expenses Incurred in the foreclosure of the two roads. 

In witness whereof the parties to these presents have caused the 
same to be signed by one of their number the day and year first 
above written. 

T. W. SHANNON, 
For the Chairman df'the Illinois Division. 
A. P. WHITEHEAD, 


700 Chairman Com. Ind. Bondholders, Parties of the 2nd Part. 
(Endorsed :) Dated July 13, 1877. 


70] The undersigned, who have heretofore purchased the Illi- 

nois Division of the Chicago, Danville and Vincennes rail- 
road and its equipment, appurtenances, and franchises, under decree 
of foreclosure of the first mortgage in the circuit court of the United 
States for the northern district of ‘Illinois, and have received a con- 
veyance of the same from Henry W. Bishop, the master in chancery 
of said court, dated April 12th, 1877, do hereby propose to convey 
by deed of quitclaim all and singular the railroad, property, equip- 
ment,appurtenances, and franchises so by us purchased as aforesaid 
unto the Chicago and Nashville Railroad Company, a corporation 
organized under the laws of Illinois, in consideration that the Chi- 
cago and Nashville Railroad Company will, as and for the payment 
for said property, execute and deliver unto us five thousand (0,000) 
shares of $100 each of its capital stock, being the entire amount of 
the same; and to enable such agreement to be fully performed ac- 
cording to law we hereby agree to make a subscription to the capital 
stock of said corporation, to be payable solely in the conveyance of 
the title to said before-described property. 


Chicago, Aug. 28th, 1877. 
Kh. W. HUIDEKOPER. 
T. W. SHANNON. 


- JNO. M. DENISON. 


Witness: 
H. CRAWFORD. 
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702 We, the undersigned, do hereby subscribe the sum of one 
hundred thousand dollars to the capital stock of the State 
Line and Covington Railroad Company. 

It is hereby expressly agreed that such stock subscription shall 
be fully paid up, satisfied, and forever liquidated and discharged 
by the conveyance by us to the said State Line and Covington Ruil- 
road Company of the Indiana Division of the Chicago, Danville 
and Vincennes railroad, and its equipment, appurtenances, and 
franchises, as heretofore purchased by us. 


It is expressly declared and agreed that the object and intent of 


this subscription is to effectuate and carry out the trusts of an 
agreement of purchase and consolidation, executed July 18, 1877, 
between F. W. Huidekoper, George W. Gill, T. W. Shannon, J. N. 
Dennison, A. A. Summer, ¢ ‘h: indler Robbins, and W. T. Hieok, 
committee of the Illinois Division of the Chicago, Danville and 
Vineennes railroad bondholders, and Aaron Pennington White- 
head, Franklin H. Story, A. T. Chur, Ira M. Harrison, and George 
B. Satterlee, a committee of the Indiana Division bondholders of the 
said railroad company, and for no other purpose whatever. 

And it is expressly declared that no personal responsibility or 
liability of any kind is under any circumstances to be incurred by 
the subscribers hereto or any of them, and no payment of this sub- 
scription is to be demanded or enforced in any manner except by 
such conveyance in trust as aforesaid. 

And the said State Line and Covington Railroad Company 

703 hereby accept this subscription as for the purposes agreed 

and on the conditions aforesaid, and on the receipt of the 

conveyance herein agreed to be made the said railroad company 

agrees that this stock subscription shall be thereupon fully satisfied 
and al! liability thereon shall be forever fully discharged. 

Chicago, Aug. 28th, 1877. 

lh. W. HUIDEKOPER. 
T. W. SHANNON. 
JNO. M. DENISON. 


Word “ bondholder,” insert- in first page, interlined before signing. 


Witness: 
H. CRAWFORD. 


By order of the board of directors of the State Line & Covington 
Railroad Company, the foregoing stock subscription is hereby 
accepted on the conditions therein expressed. 

Chicago, Aug. 28, 1877. ; 

Il’. H. STORY, Pres’d’t. 

Witness: 

H. CRAWFORD. 
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704 Circuit Caurt of the United States, Northern District of 
Illinois. 
WILLIAM R. Fospick and JAmes D. Fisu ) 
Us. 
{ 


THe CHiIcaGo, DANVILLE AND VINCENNES RAILROAD 7 In Chancery. 
Company, The Chicago and Eastern Illinois Rail- 
road Company, and Others. 


The deposition- of Charles T. Wing, John S. Tilney, F. E. Trow- 
bridge, James J. Higginson, James T. Woodward, William R. Fos- 
dick, witnesses produced, sworn, and examined on the 2nd and 3rd 
days of November, 1883, at the office of Charles P. Latting, 52 Wil- 
liam street, New York city, a notary public for said city and county, 
pursuant to the notice hereto annexed, in a certain cause now pend- 
ing in the said cireuit court, in which William R. Fosdick and 

James D. Fish are complainants and The Chicago, Danville 
705 and Vincennes Railroad Company and others are defend- 
ants, on the part of the defendants, ‘The Chicago and East- 

ern Illinois Railroad Company. ! 


CHARLEs 'T. WING, called on behalf of the defendants, being duly 
sworn by the commissioner, testifies as follows: 


Examined by Mr. CRAWForRD: 


Q. Will you state your name, business, residence, and occupation ? 

A. Charles T. Wing; 18 Wall street; broker in bonds and stock-. 

@. How long have you been engaged jn the business of a broker 
in New York city ? 

A. About six years; five to six years. I don’t recollect the exact 
time. 

Q. In your occupation as a broker have you or have you not had 
any experience or knowledge of the stocks, mortgage, and income 
bonds of a corporation known as the Chicago and Eastern Illinois 
Railroad Company ? 

A. I have always dealt very largely in them and made them one 
of my specialties. 

Q. Be good enough to state whether or not the stocks and bonds 
of the Chicago and Eastern Illinois Railroad Company are listed on 
the stock exchange of New York? 

A. They are, sir. 
706 Q. Are they or are they not listed upon the stock exchange 
of boston ? 

A. That I cannot answer. 

Q. Beginning with the organization of the Chicago and Eastern 
Illinois Railroad Company, in the fall of 1877, until April, 1882, has 
your business in connection with the handling of its securities and 
stocks been large or small ? 

A. Well, it has been considerable. 

Q. Have you made rather a specialty of handling those securities ? 

A. I have. 
dI—216 
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" 
. Over and above other brokers in the city? | 
A. No; I couldn’t say that; but I always have tried to do all the 

business offered in those stocks. Of course I would not pretend to 

say that I have been successful in it. 

Q. Have you handeled them to a large or small degree during 
that intervening time? 

A. Rather a large extent, considering the dealings. 

Q. Have you been familiar or not with other transactions in the 

stocks and bonds of large amounts during that same period ? 

A. The same stock and bonds? ge 
®. Yes, sir. 

107 A. I was cognizant of almost any important transactions, 

Q. Did you begin handling the stock and securities of that 
company shortly after its organization or some time afterwards? 
A. At its very beginning; from its very beginning up to the pres- 
ent time. 
@. What did you handle at that time mainly—its first-mortgage 

bonds, its income bonds, or its stock ? | 
A. Well, they were all pretty active. The income bonds were | 

more active at first than the stock. 

(). Be good enough to state what prices its first-mortgage bonds 
at that time and since have commanded in the market. 
A. Well, the bonds have sold all the way, to my recollection, from 

50 to 1.15. I think the highest bid that I ever made for the bonds | 

was 1.13—the first-mortgage ones. te 
Q. Was that prior to 1883, in April? 

A. Yes, sir. 
Q. Could vou give an estimate of the amount of transactions in fy} 
the different securities that you personally have conducted ? 
A. I could not give it without referring to my books. Almost 
every day we had transactions at that time. Of late months, of 
course, they have been less. 
708 Q. Simply directing your inquiry, Mr. Wing, to a point of 
time not more recent than April, 1882. 
A. 1882? 
Q. Yes, sir; April of last year—between that time and the organ- 

ization of the company, in the fall of 1877. 

A. ‘Transact.ons were very frequent. I havea record of ey-ry 
transaction I ever had, which can be submitted if necessary. 
Q. It would necessitate going through all your books for all those 

years? te 
A. Yes, sir. 

Q. Were those transactions not only frequent, but were they 
sometimes of magnitude? 

Objected to as leading. 

Q. I repeat the question. You can state whether the transactions | 


were of magnitude or not. | 
A. Well, 1t depends something upon the definition of the word | 

magnitude; but they are transactions ranging from 10 to 50 bonds. 

They are not of very great magnitude as compared with the trans- - 
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actions of later days in other bonds and securities; probably large 
in comparison with stock and mortgages of the road. 
Q. Were you familiar with transactions other than those 
709 that you yourself negotiated with regard to the change of 
ownership of the other stock and bonds of the Chicago and 
Kastern Illinois during that period ? 

A. Yes, sir; I know of transactions occurring to other brokers 
and dealers in the same securities. 

Q. Were you familiar with those transactions in your business 
as a broker during the entire period intervening between the fall of 
1877 and the spring of 1882? 

A. Yes, sir. 

. You may state whether or not your business for the last few 
vears has not brought vou into very close connection with business 
that was transacted in Boston, on the exchange there. 

A. I was and am a member of the Boston Exchange and in one 
way or another have generally known of transactions in C hicago 
and Eastern Illinois, because I was specially interested in the securi- 
ties of the road, and my business relations with Boston and with 
these special securities made it to my interest to keep well posted in 
all transactions in those securities. 

Q. Does your house that you are connected with have a wire of 
its own to Boston ? 

A. No, sir. 
710 Q. Having reference to your last answer previous, be good 
enough to state whether you are familiar or not, asa matter 
of business, with the transactions that were from time to time made 
in the securities and stock of the Chicago and Eastern Illinois road 
on the Boston Stock Exchange. 

A. I cannot speak of transactions in Boston as being on the bos- 
ton Stock Exchange. I know of transactions in Boston, but whether 
they were in the Stock Exchange or not I couldn’t say. A good many 
of the transactions that occurred in Boston I was familar with from 
my relations with dealers there in the same class of securities. 

rom your knowledge as a trader that way tn these securities, 
were there transactions in these securities and shares of the Chicago 
and Eastern Illinois in the Boston markets? 


Objected to unless the witness has personal knowledge on the sub- 


ject. 


Q. Were these transactions being engaged in during the period 
from the fall of 1877 to the spring of 1882—I mean in Boston ? 
| ee es, sir. 
Q. Did your knowledge of those transactions come to you in the 
regular course of business or otherwise ? 
71] A. A good many of the transactions were made by me di- 
rect in Boston. 
Q. You purchased and disposed in Boston, did you not, of the 
securities as well as in New York? 


A. Yes, sIr. 
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Cross-examined by Mr. WALKER: 
Q. Mr. Wing 


eet 


¢, when did you first commence dealing in the bonds 
of the Chicago and Eastern I]linois Railroad Company ” 

A. I think, sir, in 1877 or 1878. Iam not certain without refer- 
ring to my books. I could give the exact date, by referring to my 
books, of the earliest transactions I ever had in business with the 
stock and bonds of this road. 

Q. Were you acquainted with the officers of the company at that 
time—the directors and president? 

A. No, sir; I was introduced to the vice-president of the company 
some time after.I began dealing in the first securities of the road. 
My dealing with these stocks and securities brought me in contact 
with the officers of the company and made me acquainted with them. 

Q. Were you the broker of any of these parties that were largely 
interested in these bonds ? 

A. Not the broker in the sense of buying and selling for 
712. ~=them. I generally submitted any stocks or bonds of the com- 
pany that I had. They had the option of buying them if | 

had not a buyer that would pay a better price for them. 

Q. I did not understand you to say whether your dealings In the 
bonds of the company have been large or otherwise from the time 
you commenced down to April, LSS. 

A. Ishould call the aggregate rather large, considering the amount 
of the securities of the company. 

@. What do you think the aggregate was of bonds—I am not 
talking of stock—during the same time; the aggregate of all your 
transactions? 

A. I cannot state exactly. 

Q. Do your books show what you did do? 

A. Yes, sir; exactly. 

Q. How much trouble would it be to give it, not taking it in de- 
tail ? } 

A. I could give it in the course of a day, sir. 

Q. If | understand rightly, you cannot state or will not under- 
take to state, in the absence of an examination of your books, the 
aggregate amount of the bonds that you have bought and sold dur- 
ing that time. Did you deal in all classes of the bonds that were 
outstanding ? | 

A. In the income, in the first mortgage, and stock. 
715 Q. I understood you to say that you had sold securities 
upon the market all the way from 50 ets. to $1.13? 

A. Yes, sir; that is my recollection now of the prices. 

(. When did you sell any of the bonds of the Chicago & Eastern 
Illinois Co. at fifty cents on the dollar? 

A. That was in the beginning, when the bonds first came upon 
the market. 

(. In what year? 

A. It must have been in 1877 or 1878. sir, When the securities 
first began to be dealt in. 


i. 
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Q. Do you mean to say that those bonds were put upon the mar- 
ket and sold at fifty cents on the dollar? 

A. Yes, sir. 

Q. I speak of bonds that were listed upon the market. I am 
talking about the prices of them. Do you say that the market price 
of those bonds was fifty cents upon the dollar at any time after they 
were issued and put on the market ? 

A. They were not listed on the stock exchange for a long time 
after they were dealt in in the market. I don’t knowas I ever had 
any personal dealings at that figure, but I know of transactions by 
hearsay of bonds at as low as fifty cents on the dollar. 

(). ‘That is mere hearsay t 
714 A. That ts all, unless my books show that I had transac- 
tions as low as that, but I certainly know of it by hearsay 

(. When were these bonds first listed ? 

A. That I couldn’t tell without referring to my books. I have got 

a memorandum or statement at my office. 
Q. Mr. Wing, don’t you know that the securities of the Chicago 
and Eastern Illinois Company were largely and principally held by 
a few individuals, and that their bonds and their securities were not 
put upon the market at all? = 

A. Well, I cannot say that Ido. I think I know my own sales 
have been largely Lo investors. LO people who have bought those 
bonds, believing them LO he the best security they could ret. have 
had great confidence in the property myself, and I have certainly 
done all I could to place the bonds in the hands of investors with 
them something sate and secure. [| was thor- 


the view of gettin; 
se: 
ie company and the busi- 


’ 
oughly well posted with the earnings of | 
ness it was doing, and [ had such confidence in its first-mortgage 


bonds that | didn t hesitate to recommenda tha m to the Investors: 


‘ 


’ 


and in a great many cases those bonds have been placed in 
715 the hands of women and other trust investors. 
(). Have they not been bought up by the holders of the 
bonds? 

A. Yes, sir. My impression is that some of the original holders 
of the bends have sold out many of their holdings at these low prices, 
and have sinee had their own faith increased in the property and 
hought it back at a very decided advance over the figures at which 
they sold it. 

XJ. Do you not know, as a matter of fact, Mr Wing, that the first- 
mortgage bonds of the Chicago and Eastern Illinois Railroad Com- 
pany are at the present time very largely held by the original 
holders of the Chicago, Danville and Vine nnes railroad ? 

A. I have no knowledge whatever of that. I knew nothing what- 
ever of the Chieago, Danville and Vincennes organization In any 
shape or way. 

Q. And your knowledge dates from the date of the Chicago and 
astern [llinois? 

A. Yes, sir. 

(). In your direct answers you have each time stated the value of 
bonds and of stock together ? 
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A. Yes, sir. 

Q. Now,what has been your dealings during the same period 
716 of time in the capital stock of thecompany? What has been 
the volume? 

A. The volume of the stock has not been so large as in the bonds 

@. Has it not been very light? 

A. Comparitavely speaking, I don’t know. The original amount 
of stock of the Chicago and Eastern Illinois was only three hundred 
thousand dollars, and the mortgage debt being much larger, of course, 
the dealings in the stock were much more limited, but not much 
more in proportion to the amount of ratio between the stock and 
bonds. 

Q. Do you not know that the capital stock has been principally, 
during all that period of time, held by the officers of that company, 
the directors of the company and the other officers ? 

A. My impression is that they are holding more than any one else. 

(. And during all that time they have been the principal holders 
of that stock ? 

A. I think not at first. I think they have been buyers of it. In 
the original distribution there was a certain amount of stock awarded 
to each bondholder, and as prices advanced these holders were 
tempted to part with their stock, and it thus became the property of 

parties who were interested in the Chicago and Eastern I[]linois, 
717 Q. They held during that time the principal part of the 
stock ? 

A. I couldn’t say during that time. They may have been steady 
buyers of the stock, so far as my knowledge goes. 

Q. Do you not know that the officers of that company have been 
substantially the same as those of the Chicago and Eastern Illinois 
down to about two or three years ago? 

A. I was not familiar with the directory. I was never made ac- 
quainted with the officers or directors of the company up to the last 
three years, but my impression is that since that time the directors 
have been the same. Whether they were the same from the organi- 
zation Ido not know. I think the same parties have been inter- 
ested. 

Q. Was the stock listed upon the market the same as the bonds? 


A. I think at the same time. 
(). Is it now listed ? 

A. it is. sir. 

©. And isitsold? 


). 
A. Very seldom dealt in. 


Redirect by Mr. CRAwWForD: 


Q. Is the stock called regularly on the exchange for transactions, 
if any Is offered ? 

Q. My recollection is that it is on the free list. It may be on the 

active list, but there are a great many stocks on the stock 

718 exchange that are never quoted except when they are called 

Uy). 
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Q. Whatis the reason why the stock is not frequently dealt in on 
the exchange ? 

A. I don’t know. 

(). State what the price of the stock has been—between what prices 
did it fluctuate ? 

A. It has been as high as 1.15; it is now 50 bid and offered at 

(). Of the transactions, Mr. Wing, which you are personally cog- 
nizant of and have conducted in the bonds of the Eastern Illinois 
Company, be good enough to state whether the sales which you 
made were maiuly sales to any of the members of the directory of 
the Eastern Illinois or were to outsiders mainly. 

A. My impression is that the sales of the bonds were to people 
who might be called outsiders. 

(). Not connected with the corporation as you know *‘ 

A. Not connected with it I know. 

Q. Is that true with regard to the stock sales also” 

A. No, sir. 

Q. The stock sales had been the other way ? 

A. Principally to people who were either interested in the stock 
as directors or their friends. 

A. Were they sales, so far as you know, that were being 
719 made from one person that was inside, in the corporation, to 
another, or were they sales to outsiders of the stock or bought 

by officers and their friends? 

A. It was outsiders selling and the officers and their friends buy- 
Ing. 

. Do you mean to imply by one auswer which you gave, Mr. 
Wing, that in your opinion a majority of the present bonds of the 
Eastern Illinois Railroad Company are held by officers of that com- 
pany ? 

A. No, sir. 

Q. What is your judgment as to the fact, from your knowledge of 
the transaction, as to whether or not they are not held almost ex- 
clusively by outside investors ? 

A. They are generally held by the public, as far as the bonds are 
concerned. | 

Q. As far as your answer is concerned with regard to the stock, 
do you know to what extent the present directors and officers of the 
Eastern Illinois Railroad Company were originally directors or offi- 
cers of that company? 

A. No, sir; I do not. 

(). You do not? 

A. I am not very familiar with the early organization of the com- 
pany for the first year or eighteen months, but since that time my 

recollection is that the directors were pretty much the 
720 same and have been probably up to a very recent date. 
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Recross by Mr. WALKER: 

Q. You have no personal knowledge of the present holdings of 
the bonds and stock of the Chicago and Eastern Illinois Company? 
A. Not above my direct transactions. 
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Q. But you don’t know who holds them ? 

A. Not personally. 

Q. You keep no records? 

A. I have reeords in my books, and I have a great deal of corre- 
spondence that leads me to believe the bonds are very generally 
held outside of the directors of the road. 

Q. I know what your belief is. [ am asking about your personal 
knowledge. 

A. I have personal knowledge, so far as my books are concerned. 

©. But your books do not show who are now the holders of those 
bonds. 

A. No, sir; notall. They have changed hands fifty times since 
then. They only show my own transactions. 


By Mr. CRAWFORD: 


Q. You have also correspondence from people with regard to the 
securities ? 

Objected to as leading. 

®. From your knowledge both from correspondence and from 

personal interviews with different individuals have you any 
721 knowledge in a business way, in connection with the actual 

transactions which you have yourself conducted, as to where 
the majority of the bonds of the Eastern Illinois Railroad Company 
are held—whether by the persons that are now the directors of the 
company or by others? 

A. I have no question in my own mind, from such knowledge 
that I have, that they are held otherwise than by the directors of the 
company—that is, the bulk of them. ‘They are very largely scat- 
tered. 

Q. Were they or not so held prior to April, 1882? 

A. Yes, sir; I think the distribution was made long before that. 

CHARLES T. WING. 


Subscribed & sworn to before me this 7th day of November, 185s. 
CHARLES P. LATTING, — 


Notary Public, New York County, Commissioner. 


Joun 8S. Trtney, called on behalf of the defendants, being duly 
sworn by the commissioner, testifies as follows: 


Examined by Mr. CRAWForD: 


Q. Mr. Tilney, please state your business and your business resi- 
dence. 
$22 A. I have no business now. At the time I was connected 
with these matters | was a banker and broker at 16 Wall 
street, and lived in Orange, New Jersey. 
Q. During the period intervening from September, 1877, to April, 
1882, were you as a broker in any way cognizant of the bonds and 
stock of the Chicago and Eastern Illinois Railroad Company ? 
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A. Well, only in the sense of dealing in them largely. We sold 
them to our customers. 

Q. Up to what time, according to your best recollection, did you 
begin to deal in the securities? 

A. That I cannot tell. I am not very good on dates. My books 
will show. Wecommenced immediately after the road was changed 
from the Chicago, Danville and Vincennes into the Chicago and 
Eastern Illinois. Wedealt in the bonds before it was changed to the 
Chicago and Eastern [Ilinois. 

(). That was in the fall of 1877, I think ? 

A. I don’t know the date. 

Q. Were you dealing in the bonds and stock of the Eastern IIli- 
nois during that period frequently or infrequently ? 

A. Very frequently. 

Q. Were they of magnitude or the contrary? 
723 A. Well, I guess of magnitude. There is only three mil- 
lions of bonds, and we used to handle some days ten and 
some days fifty, but, of course, we did not handle very much stock ; 
we handled principally bonds. 

Q. To your knowledge, were there .or not frequent sales during 
the time you did handle them of the same blocks of stock or 
bonds ? we 

A. Well, I don’t know about that. I could bring you my books 
and show you the whole thing. 

Q. Did you attempt to make a specialty of the handling of these 
securities ? 

A. Oh, no; we handled everything ot that kind that cameon the 
market. 

. Were these bonds and was the stock listed on the stock ex- 
change here? 

A. No, sir; not at that time. Our dealings were principally in 
securities that were not listed on the stock exchange at that time. 
There were not so many securities as there are now; but then those 
bonds were not listed. 

Q. They have since been listed ? 

A. Yes, sir. 

Q. Did you go out of the business before they were listed ? 

A. No; I think not; I think they were listed. We dealt in 
them when they were cheap. When they got up high we let them 

alone. 
724 Q. Have you any idea what your aggregate transactions in 
those bonds would be? 

A. No; I wish you had told me. I could have brought up a 
memorandum. It was quite large. We handled a great many of 
them. 

(). Did you handle any of the stock of the company ? 

A. A little. We handle it more or less all the time; but there 
was only three hundred thousand dollars. 

Q. The transactions in the securities that came within your per- 
sonal knowledge, did they generally result in the purchase by those 
inside of the company or those outside ? 

L0—216 


O14 ‘JAMES W. ELWELL, TRUSTER, &C., VS. 


A. Entirely outside. We found customers among our own con- 
stituents and bought them from people that were inside. 

Q. And sold them to people who had no previous connection with 
the company ? 

A. Yes, sir. 


Cross-examined by Mr. WALKER: 


(). You are speaking of the bonds, are you not? 
A. Yes, sir: of the bonds. 
2. You have dealt very little in the stock ? 
A. Well, we dealt probably as much as anybody; but there wasn’t 
much stock; only three hundred thousand dollars of it. 
720 Q. You were acquainted with the directors of the company 
during the time you were dealing in the stocks ? 

A. I knew Huidekooper. When I was dealing in the bonds they 
were so low that I felt uncertain at times, and I wanted to know 
about the value. 

(. I suppose these bonds were bought and sold like other secur- 
ities in the market and street, but the stock you dealt very little in? 


A. Yes. 


Q. Now, I ask you if you don’t know that the stock of that com- 


pany was substantially held by the officers of the company and their 
special friends. 

A. At that time I should say not so much so. 

Q. What time do you refer to ? . 

A. I refer to the time immediately after the foreclosure, when the 
bonds were launched on the street. 

(. I am not asking you about the bonds. 

A. Part.of my books have been destroyed by fire since; but, of 
course, the stock did not make much impression on the dealing. 

(). When did you go out of business ? 

A. Last May a year. 

(. In 1881 ? 

A. Yes; 1881. 

(). And up to that time you say that there was about three hun- 

dred thousand dollars of stock ? 
726 A. They made it 10 to 1 before that. 
Q. They made it 10 to 1 before you went out of the busi- 

ness? 

A. Yes, sir; they made it three millions out of the three hundred 
thousand dollars. 

Q. And you were not in that deal ? 

A. No, sir. 
Q. Do you know who was in it? 
A. No; I do not. 
Q. Your understanding is that the stock at one time was increased 
from about three hundred thousand dollars to three millions ? 

A. That is clearly my understanding, because I had feeling about 
it. I thought I ought to have been in. 

Q. But they left you out in the cold? 
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A. They had no reason to let mein. It isn’t a matter of senti- 
ment all the time with those transactions. 
JNO. S. TILNEY. 


Subscribed & sworn to before me this seventh day of November, 
1883. 
CHARLES P. LATTING, 


Notary Public, New York County, Commissioner. 


I’. E. TRowpripnGE, ealled on behalf of the defendants, being 
727 duly sworn by the commissioner, testifies as follows: 


Examined by Mr. CRAWFORD: 


Q. Mr. Trowbridge, please state your residence and your occupa- 
tion. 

A. My business residence | is 27 Wall street; banker and broker. 

(). Were you in business as a banker and broker in New York 
from the fall of 1877 until the spring of 1882? 

A. Yes, sir. 

Q. In your business as such broker during that time did you have 
any acquaintance with the bonds and stock of the Chicago and East- 
ern Illinois Railroad Company ? -? 

A. I did; a little. 

Q. Did you handle through your house the securities of that com- 
and f 

The bonds I did principally. 

*) ‘To a large or small degree ? 

A. Well, I suppose I must have—I have not looked over my 
books at all, and I am speaking roughly—I suppose three or four 
hundred thousand of the bonds. 

(). Did you handle any of the stock ? 

A. It seems to me I bought one or two hundred shares of Mr. Til- 
ney and got out at a profit. 

(). About what were the figures, as you now remember them, at 

which you handled the bonds of the company ? 
728 A. I commenced dealings in them just after they were sold 
out by that bank that bursted up on Broadway. 

(). You mean the National Trust Company ? 

A. Yes. I think they were somewhere,in the neighborhood of 60 
at that time. 

(. And they went up to what price? 

A. It seems to me I sold a good many out at par. 

Did the transactions that you were connected with result in the 
purchase by those who were outsiders, or were the purchasers of the 
bonds made by those inside of the company ? 

I never had any dealings with any inside party at all, know- 
ing that they were connected with the company. 


Cross-examined by Mr. WALKER: 


(. You speak of the trust company’s failures and the bonds that 
were owned by that company at the time of the failure. 
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A. My impression is there was a large loan made on those bonds 
by that bank, and it seems to me they were sold at action at 50 and 
parties in Mermilye & Co. bought them. 

~ Q. That you would consider an irregular or outside sale? 

A. It was one of those things that I suppose they had todo. They 

were in an embarrassed position,and it seemed to me like slaughter- 
ing the securities. 

729 Q. And these securities were sold at auction on the market 
for what they would bring? 

A. I have forgotten how they weresold. I had nothing todo with 
the sale, and it seems to me they were sold in the regular way at 
public auction. 

Q. Do you remember about the amount? 

A. It seems to me I would not say it was less than three hundred 
thousand, but somewhere along there, because I had no connection 
with that institution. 

Q. And you had very little dealings or transactions in the stock ? 

A. Very little; yes, sir. 


T. E. TROWBRIDGE. 


Subscribed and sworn to before me this 7th day of November, 
1885. 
CHARLES P. LATTING, 


Notary Public, N. Y. County, Commissioner. 


JAMES J. HiaaGrnson, called on behalf of the defendants, being 
duly sworn by the commissioner, testifies as follows: 


Examined by Mr. CRAWFORD: 


Q. Please state your name and business, residence and occupa- 
tion. 

A. James Jackson Higginson; 24 Pine street; broker— 
stock broker. 

Q. Were you in business in New York as a broker, Mr. Higgin- 
son, between the fall of 1877 and the spring of 1882? | 

A. Yes, sir. 

(). You are still in business, are you ? 
A. Yes, sir. 
(). Were you closely connected also with a Boston house in busi- 
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A. Yes, sir. 

(). And, if so, please specify it. 

A. Lee, Higginson X Co.. Boston. 

Q. As such banker and broker were you more or less familiar with 
the bonds and stock of the Chicago & Eastern Illinois Railroad Co. 
during the period before instanced ? 

A. Yes, sir. 

Q. When did you first have transactions either for others or in 
your own interest in the securities of that company? Approximate 
the time; I don’t care about the exact date. 

A. [ should think it was between July, 1878, and July, 1879. 
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Q. That is sufficient. Did you ever have any relations whi atever 
with that property until about that time? 
A. As owner or purchaser ? 
Yes, sir. 
A. No, sir. Yes; we did in the year 1872. I think we 
731 bought on order for somebody some of the old Chicago, Dan- 
ville & Vincennes bonds in 1572. 
Q. You were not interested yourself in any way, though ? 
A. Not in any way; never. 
(. You were not interested as a bondholder in the old Chicago, 
Danville & Vincennes Railroad Co. in your own right, were you’? 
A. Never as owner, except in the way of trading, as they call it. 
That was as a mere broker? 
A. That was as a mere broker. 
Q. I asked you whether you were interested as an owner at the 
time of the reorganization ? 
A. No, sir. This was in the year 1872. I speak of 1871 and 
1872 
©. You handled that as a mere broker? 
A. Asa mere broker. We never bought them unless we were 
sure of the sale first. 
Q. 14d you buy the property in any way, either its securities or 
stocks, after the Chicago & Eastern Illinois Railroad Co. was formed ? 
A. Yes, sir. 
Q. Was that between the period you have instanced, between 1878 
and 1879? 
A. It began between July, 1878 and 1879, and continued. 
Q. And at that time you had no interest whatever as owner in 
the property ? 
fy A. Not the slightest in any way, shape, or manner. 
(. Did you purchase securities or did you purchase stock ? 
A. We purchased both stock and bonds. 
(). Are the securities of the Chicago & Eastern Illinois Railroad 
Company listed on the stock exchange of New York? 
A. Yes, sir. 
Q. Are you a member of the stock exchange? 
A. Yes, sir. 
(). Are you one of the listing committee? 
A. Ihave been. I am not now. 


(. Are you a member of the stock exchange in Boston ? 
A. Yes, sir. 
Q. Do you know whether or not the securities are listed on that 


" 


exchange | 

A. I couldn’t tell you. I don’t know. 

Q. Have you a private wire connecting your house with the house 

Lee, Higginson & Co., in Boston ? 

A. Yes, sir. 

Q. Have you had it during all of these years intervening from about 
1877 or 1878 down to now ? 

A. No, sir; I think the wire was put in in the spring of 1880. 
Have you, through your house, dealt to any extent as broker 
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and for others in the purchase or sale of the securities 
of the Chicago & Eastern Illinois since 1878 up to the spring 
of 1882? 

A. Oh, yes, sir; quite largely. 

Q. Have you also, in consequence of your business connection 
with the Boston house, had cognizance of transactions that have 
been made in Boston from time to time during that period ? 

A. Sometimes through them, sometimes through others that | 


- «+ 
wee 
7 
~~ 


hav- had cognizance. 

Q. In the course of your dealings as a broker did not orders very 
frequently come to buy in New York, and you would have the order 
executed in Boston, or to sell? 

A. Sometimes; yes, sir. 

Q. Could you approximate the amount of securities that you have 
handled of the Chicago & Eastern Illinois Railroad Co. during that 
period, Mr. Higginson? 

A. I should think several thousand shares of stock and a great 
many bonds both of the first-mortgage and the income bonds, but 
I am not sure; the exact amount I do not remember. 

Q. You know whether you could approximate it? Were the 
transactions large or limited ? 

A. I ean name our amounts, 1 suppose. I should think in the 

way of stock at least 4,000 shares. I should think in the way of 
704  first-mortgage bonds at least a couple of hundred thousand ; 

in the way of the incomes I should think 150, but the amount 
of stock might be a great deal more. 

(. As far as your knowledge of these transactions that have been 
conducted through your house.is concerned, did they result mainly 
in sales to persons who had no connection with the company ? 

A. Entirely. 

Q. Or were they purchases that were made by those that were in- 
side of the corporation—I mean, were outsiders buying or insiders 
buying? 

A. Outsiders. I don’t recollect any insiders that was buying ex- 
cept one gentieman that had some fragment of the stock and wanted 
to even it up—a mere two or three shares. Almost all the transac- 
tions were with outsiders—men who, hearing of the good condition 
of the road, wished for bonds or stock. 

@. Prior to 1882 do you remember a large transaction in the stock 
of the company to which you were a party, as well as’ Mr. Baldwin 
and Mr. Clark and some others? 

A. I do remember that there was one, but my partner, Mr. Chase, 
managed it, and with the details I had nothing todo. I know there 
Was a large sum. 

Q. Didn’t it amount to some 8,000 shares on one. transac- 

tion ? 
730 A. I think it was more than that. 
(. Was that purchased by insiders or persons entirely out- 
side of the company ? 
A. Some of it was purchased by Baldwin & Clark, outside of the 


company. We bought some, but we were not connected with the 
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company. ] think Mr. Chase at that time Was on the board : | tht 
not sure whether he was. Mr. Baldwin and Mr. Clark had nothing 
to do with the company. 

(). Mr. Green ? 

A. Mr. Green. 

(). Mr. Woodward ? 

A. Yes, sir. 

Q. Mr. Evans? 

A. Yes, sir. 
~~ Q. Mr. Washington ? 

A. Yes, sir. 

@. Mr. Mackey ? 

A. Mr. Mackey, I think, also was one. 

Q. Had any of those gentlemen any previous connection, to your 
knowledge, with either the old Chicago, Danville & Vincennes or 
the Chicago & Eastern Illinois ? 

A. Never, so far as my knowledge goes. 

(. Do you know whether that transaction for the sale of all its 
stock occurred before or after the announcement of the decree of 
reversal by the Supreme Court of the United States ? 

A. Oh, before; I should think quite a long time before. 
736 ~=That is easily shown in another way—a long time before. 

Q. Do you know whether or not there were large and con- 
stant transactions occurring on the Boston markets, both through 
the stock exchange and through brokers’ offices, of the stocks, or 
whether there were infrequent and small transactions ? 

A. Previous to the reversal of tliis decree the transactions had 
4, been quite frequent—more transactions in Boston than in New 

York. ‘The transactions there were a part of them, and | don’t 
know but all of them, with outsiders. That I cannot tell about, for 
they have a custom there of allowing certain stocks to be called up 
that are not on the printed list. 

(). I asked for both. 

A. Certainly; outside. 

(. Outside of the transactions in bonds and stocks that went to 
your own house in New York were you cognizant of transactions 
that were occurring here in other houses during all that time? 

A. Yes, sir. 

@. And of magnitude or the contrary’ 

A. Well, two or three hundred shares or 25 or 30 bonds at a time; 
something of that sort 

f Q. Was that occurring often — very infrequently? 

A. At one time it was quite frequently, until the bonds 
737 ~had been pretty well settled—tucked away, as we say, in 

investors’ hands. 

Q. Were they tucked away by those in the inside of the company 
of {or] those outside ? 

A. Outside entirely, so far as my knowledge goes. I never heard 
of any insiders. By insiders I mean officers. They were taken 
remarkably well, and they have been held since then remarkably 
well, firmly, by those investors. 
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©. They had no previous connection with the company to your 
knowledge? 
A. Not the slightest. Many of them had never heard of the 
company. 
Cross-examined by Mr. WALKER: 


Q. You are speaking now of the bonds, are you not? 
A. Both, sir; the bonds and stock. 
Q. And do you mean to say that the stock has been bought and 
tucked away? 
A. A good deal of it. 
Q. Do you know who the stockholders of that company are? 
A. I never saw the stock list. 
Q. There is a stock list kept by railroads showing the holders of 
the stoek ? 
A. Y es, sir. 
Q. Do you know what amount of stock is held by people outside 
of the directory and friends of that company ? 
A. I don’t know, sir, I am sure. 
Q. Do you know of a single instance where the stock has 
738 been purchased and tucked away, as you call it, as a security 
or investment? 
A. I do. 
(). Name one. 
A. Mr. Chandler Robbins, and Mr. Higginson, and Mr. Chase. 
Q. How much has Mr. Chandler Robbins put away ? 
A. I have no means of judging, sir. 
Q. Do you know how much he bought or know how much he 
purchased as an investor ? 
A. No; I do not. 
Q. You know how much you purehased ? 
A. How much I| purchased ? 
Q. Yes. 
A. Yes; but I should have to look back to see the amount. 
(. Can you state the amount? 
A. No; I can state the amount I own now. 
Q. Well, how much? 
A. 225 shares. 
Q. When did you buy it? 
A. I bought it, I should think, some of it, as long ago as 4 years. 
Q. How much four years ago? 
A. How much did I buy? 
@. Yes, sir. 
A. Il bought some I have now. I should think I had had as 
much as 500 shares myself, individually. 
Q. You know how much stock was issued of the Chicago 
739 and Eastern Illinois Railroad Company after its organiza- 
tion, all told ? | 
A. I think it was first $500,000 worth, and then it was made up 
into, enlarged, I think, into three millions—something of that sort. 
(. You think the first issue was $500,000 ? 


hg > 
a 


a» 


WILLIAM R. FOSDICK ET AL., &¢. 521 


A. Of stock. 

(). The preceding witness said $300,000. Which is right? 

A. Well, lam not sure, sir. 1 don’t know whether it was three 
rr tive. I thought it was five. 

©. When was it increased to three millions? 

A. I should think in the year 1880. 

Q. Do you remember at what time of the year; was it not in the 
fall of 1880? 

A. I don’t remember. I dare say it was. 

(. Were you a holder of the old stock of the first issue at that 
time ? 

A. Yes, sir. 

@. How much? 

A. I should think a hundred and odd shares. I don’t remem- 
ber. Individually? 

®. Yes, sir. 

A. No; my firm was. 

I understood you to say that you were individually a holder 


of the original stock that was issued. 


A. I was in this manner : My firm held the old stock. 
(). As owners? 
740 A. Asowners. They afterwards divided it up, and Mr. 
Chase took his share and | took my share. 
Q. What amount did vour firm hold? 
A. That is what l answered. Over a. hundred shares. 
Q. How much of the new stock did your firm receive ? 
A. I should have to go back to the books and see, sir. I don't 
remem ber. 
Q. Do you remember what the increase of the stock was? 
A. I think it was six. 
Q. It was increased from $500,000 to 3 million dollars? 
A. It was increased from $500,000 to 3,000,000, as my recollec- 
tion is. 
®. Wasn’t it increased from $400,000 to $3,000,000 ? 
A. I don’t remember. 
Q. Did you receive your share of the increase ? 
A. Of course I did. 
@. What did you pay for it? 
A. Nothing. 
Q. Nothing at all? That was a gift? 
A. That was a gift. 
Q. — was what you call watering the stock? 
A. No; I do not. 
(). But your firm was the holder of something over a hundred 
shares of the original stock that was issued and that 
741 ~was increased at least sixfold, and for that increase you 
paid nothing? 
A. Yes, sir. 
Q: No one else, none of the old original stockholders, paid any- 
thing for the increased stock that was issued ? 
A. I have no knowledge of what other stockholders did. 
£1—216 
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Q. Were you in the directory ” 

A. I was not, sir, and never have been. 

Q. Were you familiar with the doings of the directory and their 
acts ? 

A. No, sir: I was not. 

Q. Were you advised by Mr. Huidekooper, the president of the 
company, what was being done in regard to the increase of stock ? 

A. No, sir; I was not. 

(). Were you by any of the directors ? 

A. No, sir; I was not. | 

Q. You say that certain parties whom you have named bought 
8,000 shares of this stock. That was after the increase, of course” 

A. Oh, Ves. 

(). Wasn’t that the purchase that was made in the interest of the 
Louisville & Nashville Railroad Company or by parties who were 
oilicers of that company ? 

A. Whose interest it was made in J, don’t know. 

Q. Don’t you know it was purchased by the Louisville & 
742 =Nashville Railroad Company and is owned by that company 
to-day t 

A. No; I do not and never have known it. 

Q. Don’t you know it was done for the purpose of carrying out 
the scheme, which they then had formulated, of either consolidating 
or controlling the line: from Louisville to Chicago, including the 
Kvansville & Terre Haute, and then the line to Chicago? 

A. No; I do not. 

Q. You have no knowledge of that matter? 

A. I have no knowledge of it at all. 

(). You mentioned a Mr. Green who is a director of the Louis- 
ville & Nashville and was at that time of the Louisville & Nash- 
ville Railroad Company. 

A. Do you ask me if I know he was ? 

Q. Yes. | 

A. I do not know he was. 

Q. Don’t you know he was by general repute? 

A. | do not; I know he has been, but whether he was at — 
time I do not know. 

®. You mentioned a Mr. Woodward. Was he nota director of 
the Louisville & Nashville Railroad Co.? 

A. Not to my knowledge. 

(. Was he not a director of the Evansville & Terre Haute ? 

A. At that time? 

Q. Yes. 

A. Not to my knowledge. 

Q. You spoke of Mr. Mackey. What was his connection 
743 ~~ with the Chicago and Eastern Illinois Railroad Co. at that 
time ? 

A. I never knew that he had any. 

a Did you ever know that he had any connection with any rail- 
road ? 
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A. I don’t think at that time I had ever heard of Mr. Mackey 
myself. 

(). He came to the front at that time? 

A. I have heard of him since. 

Q. Don’t you know that since that time he has been vice-presi- 
dent and general manager of the Chicago & Eastern Illinois ? 

A. He has been the general manager; | am speaking simply of 
that time. 

Q. After that purchase he went into the management of the 
Chicago & Eastern Illinois Railroad Co., immediately after. 

A. What do you mean by after? 

Q. Subsequently to it. 

A. I don’t know that. 

Q. Your books show all your transactions in the stock of the 
Yhicago & Eastern Illinois Railroad Co. ? 

A. Certainly; my firm books, not my private books. 

(). I think I will ask vou, Mr. Higginson—I am sorry to put you 
to the trouble—to make a statement from your books of your deal- 
ings in the stock of the company during the time thai you have 
named, the amount you have purchased, and the parties to whom 
you have sold the stock. 

A. Will you name the dates? -. 
744 Q. When did you first commence ? 

A. I said between July, 1878, and July, 1879, approxi- 
mately. 

(). Then down to what time ? 

A. Down to recently. I often have inquiries about the bonds. 

(). I don’t care about the bonds ; just the stock. 

A. Oh, well, down to within half a dozen months ago, I should 
think. I couldn’t tell. It may be later. 

(). Did you negotiate this sale of the 8,000 shares? 

A. I had nothing to do with it. 

©. Then what knowledge have you of the purchase of the 8,000 
shares by these gentlemen whom you have named and the dates of 
the purchase ? 

A. I haven’t the slightest. I wasn’t asked that. I was asked if I 
was cognizant of it. Through my partner I was cognizant, but 
from personal knowledge I am not. 

(. Was it done by your house? 

A. Was the sale made? 

Q. Yes; through your house. 

A. I couldn’t tell you, sir. My partner had something to do with 

Whether he made the sale I don’t know. 

Q. Was he interested in that purchase ? 
A. Yes, sir. 
). What is his name? 
A. Edward E. Chase. 
Q. Is he in the city”? 
745 A. No, sir; he is not. 
Q. Is he connected with the Louisville & Nashville road 
In any way ? 
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A. No, sir; never has been. 

Q. Is he still holding that stock in his own name or any portion 
of the 8 000 shares ” 

A. I don’t know whether he is or not. I don’t know certainly 
whether he bought any part of that 8,000 shares, but he bought 
about that time some. I cannot say certainly whether it was part 
of the 8,000 or not. 

Q. Can you state whether he purchased any part of the 8,000 
shares ? 

A. No; I cannot. 

Q. And you cannot state that Mr. Baldwin or Mr. Green or Mr. 
Mackey, from your own knowledge, made that purchase of 8,000 
shares or any part of it? 

A. Not from my own knowledge. 

Q. Then you have no knowledge of the purchase of the 8,000 
shares by Mr. Woodward? 

A. I have from Mr. Chase. 


Mr. Walker moves to strike out all the witness has said which re- 
lates to the purchase of the 8,000 shares as being hearsay. 


Redirect by Mr. CRAWForRD: 


Mr. Higginson, was it not a part of the transaction that your 

house or the members of it were to purchase, and did 

746 ~=you not, asa part of the transaction, purchase at that time 

$50,000 of the stock of the company asa part of that same 
transaction by Baldwin, Woodward, and others ? 

A. We did purchase at that time 500 shares, but whether it was a 
part of that I do not remember. 

Q. Refresh your recollection and state whether it was not a part 
of that same transaction. 

A. I have always supposed it was, but the gentleman asked me 
positively. Ido not know positively whether it was or not. 

Q. Did you know in the ordinary and usual way of your business 
in your office that that transaction was being made? Did vou 
know the price at which it was being made, and did you know 
the persons for whom it was being made? 

A. Oh, yes. 

Q. Have you since known that they have become the owners of 
that stock in the East rn Illinois Railroad Company ? 

A. I knew that these gentlemen were concerned in the purchase 
of this stock ; exactly how much went to this one or that I don’t 
know. 

Now, Mr. Higginson, refresh your recollection. Don’t you 
know as a fact that the checks for this purchase of the 8,000 shares 
of stock went through your house? 
747 A. I can easily refresh my recollection. I cannot say that 
I do recollect it. 

Q. Do you remember the price, Mr. Higginson, at which this 

transaction took place? 
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Mr. WALKER: Unless you know, Mr. Higginson, what the price 
was I object to your stating. 


A. I do know what we paid for it. The 500 shares that we 
bought was either at 1.15 or 1.14; I don’t remember which; $1.15 
per share or 1.14 per share. 

Q. Did you know in a business may, either personally or from in- 
formation from your partner and others in the house there, as to 
the figures of the 8,000 transaction ? 

“- A. Yes; the same price that we paid. I knew it by hearsay from 

Mr. Chase. 

Objected to as being hearsay. 

Q. Mr. Higginson, you spoke about an increase of stock. Be good 
enough to state whether, your recollection being refreshed, the only 
increase of the stock was not at the time and in connection with a 
consolidation between the first Chicago & Eastern Illinois Railroad 
Co. and the Danville & Great Creek Railroad Co.? 


Mr. Walker objects to the witness stating anything about the con- 
solidation unless he has personal knowledge of it. 


@. I am asking whether or not tlre increase of stock touch- 

748 ing which you testified in answer to Mr. Walker’s questions 
was not at the time of the consolidation of the first Chicago 

& Eastern Railroad Co. with the Danville & Great Creek Railroad 


(o.7 
q A. About that time. I don’t remember exactly. 
Reeross by Mr. WALKER: 
Q. Do you know about the consolidation, anyway, Mr. Higgin- 
son ? 
A. Well, I don’t know. 
(). I asked you what you knew about the consolidation. 
A. About a consolidation or any consolidation ? 
(). A consolidation with the Danville & Great Creek railroad. 
A. I know what I heard. 
Q. And that ts all you do know ? 
A. Yes, sir. 
(). Have you any knowledge of the Danville & Great Creek Rail- 
; road Co.? 

A. Personally having seen the road, do you mean? 
(. Yes, sir. 

‘ A. No, sir. 
(). Do you know its length ? 
A. No, sir. 
(). Do vou know its value? 


). 
A. I couldn’t state it now. I heard it. 
Q. For whom did you purchase the 500 shares that you speak of? 
A. I didn’t say [ purchased them. I said Mr. Chase purchased 
them. 
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Q. Well. your firm 
A. From [for] whom did we purchase them ? 
®. Yes. 

A. For the firm. 

@. And what has the firm done with it? 

A. Divided it among the different members. 

Q. Is that a part of the 8,000? 

A. That I am not positive about. I always understvod it was, 
but I cannot say positively. 

(). Where is Mr. Chase ? €* 

A. I eannot tell you, sir; he is down by Fortress Monroe some- 
where; he is on his yacht. 

Q. Don’t you know that that whole block of stock of 8,000 shares 
was purchased in the interest of the Louisville & Nashville rail- 
road ? 

A. No; I do not. 

Q. You say the 50,000 that was purchased by vour house has 
been divided up among the partners, vou taking your part and 
Chase his part ? 

A. Certainly, sir. 


749 
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By Mr. CRAWFORD : 


Q. About how much was the largest amount of the stock of the 


2. 
Eastern Illinois Co. which your firm, as a firm or the members of 
it, ever at one time controlled ? 

| A. That is, of the stock previous to the increase ? 


(). I mean since the consclidation. 
A. I think 500 or 600; 650, perhaps. 
750 Q. The highest at any one time? | 
A. The firm—I don’t think the firm ever owned at any 
one time over 650. What the firm own now and the various mem- 
bers I cannot tell you. I know what the firm owns and I don’t 
know what Mr. Chase owns. 
©. How much does the firm own ? 
A. 27d. 
J. And you individually ? 
A. 225. 


JAMES J. HIGGINSON. 


Subscribed and sworn to before me this 7th day of November, 
1883. | 
CHARLES P. LATTING, : 


Notary Public, N. Y. County, Commissioner. 
Adjourned for half an hour. 


JAMES P. Woopwarb, called on behalf of the defendants. being 
duly sworn by the commissioner, testifies as follows: 


Examined by Mr. WALKER: 


Q. Mr. Weodward, are you a stockholder of the Chicago and 
astern Illinois Railroad Company ? 
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A. I am sorry to say, sir, that | am. 
(. When did you. first become a stockholder or the owner of stock 
of that company ? 
Tol] A. In the early part of 1882, I think. 
Q. How much stock did you buy at that time or did you 
become the owner of at that time? 

A. Five hundred shares. 

(). Do you remember the date of purchase ” 

A. I think it was the early part of May. 

4. Early part of May, 1882? 

A. 1552; yes. 

Q. Mr. Green and Mr. Baldwin and others who were directors in 
the Louisville and Nashville road became stockholders at about the 
same time ? 

A. I think they did; but that question I cannot answer. 

©. You are a director, I believe, of the Louisville and Nashville 
road, are you not? 

A. Yes, sir. It is my impression that they did. 

Q. These gentlemen whose names | have mentioned are also 
directors and officers of that company ” 

A. What are the names? 

Q. Mr. Green and Mr. Baldwin. -? 

A. Mr. Baldwin is and Mr. Green. 

q. And your recollection is that they became owners at about the 
same time? 

A. Of that I am not positive; but I do not know whether Mr. 
Green became a stockholder. Mr. Baldwin may have done so. I 

think the stock list at that time would show. 
702 Q. Have you any knowledge of the purchase of a large 
block of the Chicago and Eastern Illinois stock by parties 
interested in the Louisville and Nashville railroad at that time? 
A general knowledge of it; I do not ask for details. 

A. I know in a general way that there was a considerable sale of 
stock at that time. 

q. And to parties interested in that road ? 

A. Parties interested in that road bought the stock. 

Q. Do you remember the amount—about the amount? 

A. I do not. 

Q. Was it a large amount? 

A. Well, you know, large is relative. 

(). Was it over five thousand shares? 

A. That I couldn’t say. I really don’t know what the amount 
was. 

Q. You say it was a relative term ? 

A. Yes; because some people nowadays think fifty thousand 
shares or one hundred thousand shares are nothing, and by relative 
term, of course, I meant relative capital stock of the company. If 
you are speaking of the Chicago and Eastern Illinois, perhaps a 
thousand shares would be large. 

Q. Well, the capital stock is three millions; taking that amount 
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of capital stock, would it relatively be a large block of stock, as you 
understand it ? 
703 A. I have no idea of the amount, but I should answer that 
question and say it was a few thousand shares. ‘That might 
mean two and might mean three and might mean four. 
@. Don’t you think it was over four’? 
I couldn’t answerthat. I think that it might be four, because 
I really know nothing about it. 
Q. Did you purchase this stock through brokers ? 
A. That I don’t know anything about, excepting as far as my own 
purchase goes. 
(. From whom did you make your purchase ? 
A. I got mine from Mr. Baldwin. 
Q. Do you know the firm of Chase and Higginson ? 
A. I know of such a firm; yes, sir. | 
(). Have they anything to do with the purchase of this stock ? 
A. It is my impression that they were the negotiators. 
Q. And the stock that you have is, under your impression, a part 
of that negotiated ? 
A. That is my impression. 


JAMES T. WOODWARD. 
Subscribed & sworn to before me this 7th day of November, 1883. 


CHARLES P. LATTING, 
Notary Public, N. Y. County, Commissioner. 


JAMES J. HIGGINSON recalled. 


~] 
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Examined by Mr. WALKER: 


Q. Mr. Higginson, you referred this morning to a purchase made 
by your house of 8,000 shares of stock of the Chicago & Eastern LIlli- 
nois. Was that purchase made at one time? 

A. It wasn’t a purchase; it wasa sale. It was purchased of one 
party and sold to another party. Is that what you mean ? 

Q. I mean the block of stock that you referred to this morning. 

A. Was it all done at one time ? 

@. Was it all done at one time? 

A. 3s. 

Q. W as the purchase made by your house—your firm ? 

A. By Mr. a 

Q. Have you examined your books for the purpose of ascertaining 
when that purch ise Was made ? 

A. Yes, sir. 

@. When was it? 

A. ae yp 14th, 1882. 

Q. And was there a transfer of the stock at that time to your 
house? Do you know? 

A. I don’t know. 

Q. Was the trade or purchase consum-ated at that time or was 
it consum-ated at a later date ? 


A. Paid for? 
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Q. Yes. 
755 A. Paid for at various dates—January 27th, January 50th, 
February 21st, Feb. 24, and May 2nd. 

Q. How much was paid for May 2nd ? 

A. There are two items here—$22,500 and $450,000; that is 
$472,500 or $492,500; I don’t know which it is; it is either atwoor 
a four; it may be 492. 

Q. That was paid May 2nd, 1882? 

d Yes. 

Q. How much was paid for in February? 

A. All told? 

Q. Yes. 

A. $225,000. 

Q. How much was paid in January ? 

A. $202,590. 

Q. Do you know of whom that stock was purchased ? 

A. Franklin H. Story and others. 

Q. He was at the time the president of the Chicago & Eastern 
Illinois Co., was he not? 

A. I don’t know, sir. 

Q. Don’t you know that he was a director—a member of the board 
of directory—at that time? 2° 

A. He wasa member of the board; I don’t know whether he was 
president or not. 

@. He resided and still resides at Boston ? 

A. Yes, sir. 

@. Do vou know what others were interested with him in that 
sale ? 

A. No; I do not, sir. 

Q. You said Franklin H. Storey and others? 
706 A. There were otbers. 

Q. How do you know there were others if you don’t know 
who they were? 

A. I know from what Mr. Chase told me. 

Q. Your dealings, so far as you have any knowledge, were with 
Mr. Storey ? 

A. Yes; but with the others interested—Mr. Storey and others. 

Q. Can you state for whom that stock was purchased and to 
whom it was delivered ? 

A. C. C. Baldwin. 

(). All of it? 

A. Yes, sir. 

Q. And C. C. Baldwin was at that time the president of the Louis- 
ville & Nashville Railroad Co., was he not? 

A. Yes, sir. 

(. And is yet? 

A. And is yet. 


By Mr. CRAWFORD: 


Q. Mr. Higginson, although this stock was paid for at different 
dates, you may state whether the consum-ation of the trade for the 
42—216 
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8,000 shares was not in January, 1882, and whether it was not all 
one transaction. I mean whether there was not an agreement 
between Story on the one side and Baldwin on the other in Jan- 
uary, 1882. 

A. Certainly; January 14th. 

(). They were not separate transactions? 

A. Not at all; one transaction was reported to Story and 

757 ~+to Baldwin and was confirmed on January 14. 


sy Mr. WALKER: 

Q. The stock was delivered at the time it was paid for, I under- 
stand ? 

A. The dates I do not remember; I couldn’t tell; I should have 
to go back and look at what we call the delivery book. 

(). The stock was not all delivered in January, 1882? 

A. I couldn’t tell you; the trade was made at that time; I don’t 
know whether the delivery of stock was made. 

Q. Don’t you know that a contract was entered into for the sale of 
this stock in January, and that it was consum-ated by the delivery 
and payment at the dates which you have given? 

A. I don’t know that. 

Q. I ask you if tha’ isn’t the fact ? 

A. I should have to go back and look at my books to see when 
the stock passed, because when the trade is made it don’t say that 
the stock passes; I can’t tell until I look at my books; those things 
are all noted on a man’s books. 

By Mr. CRAWFORD: 

Q. Have you since your examination this morning refreshed your 
recollection as to whether or not your 500 shares was a part of this 
8,000 ? 

A. My 500 shares was purchased from Mr. Baldwin. 
708 Q. Wasn’t it a part of this 8,000 shares ? 
A. Yes. 

Q. Wasn’t Mr. Clark, of Clark, Dodge & Co., also interested in this 
8.000 shares? 

A. Yes, sir; either personally or his firm. 

(. And don’t they still hold it? 

A. They do. 

sv Mr. WALKER: 

(). They nominally hold it; but isn’t that stock, or the most of it, 
held by the Louisville & Nashville Railroad Co. ? 

A. Not one single share. I know we have had various conversa- 
tions about it whether it is his or the firm’s. I don’t know. 

Q. What interest have you in the Louisville & Nashville ? 

A. Not the slightest. 

Q. Neither one of that firm ? 

A. No, sir. 

©. Was he then? 

A. I should say he was, but I am not sure. 

JAMES J. HIGGINSON. 
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Subscribed and sworn to before me this 7th day of November> 
1885. 
CHARLES P. LATTING, 
Notary Public, N. | County, Commissioner 


Adjourned to Saturday, Nov. 3rd, 1883, at 10 a. m. 
709 New York, November 3rd, 1883. 


| Parties met pursuant to adjournment. 
"> Appearances: Mr. Crawford and Mr. Walker. 


WiLiiAM R. Fospick, being duly sworn, testifies: 


(. You are one of the complainants in this lawsuit that was 
instituted in the month of February, 1879, are you? 

A. lam. 

Q. Recalling your recollection to events about that time, will you 
be good enough to state whether you returned from Chicago when 
you went out there with Mr. Judson or alone ? 

A. Do you mean returned from Chicago here? 

®. Yes. 

A. Ido not know that my memory would enable me to answer 
that question positively. My impressions are, !f you would like to 
have them, that I did not return with him. 

Q. Did he return about the same time that you did from Chi- 
Cago ? 

A. I have no recollection with regard to that. 

Q. Do you not remember that there was a circular printed at the 

‘? oftive of the Danville Railroad Company, almost immediately after 
your return from Chicago, inviting bondholders to come to 

760 the oftice of the company and receive reports from you as to 
what had been done out there in protecting their interests ? 

A. Yes; I recollect that. 

(). Am I correct in that statement? 

A. You are; yes, sir. 

(). Who issued that cireular—Mr. Judson or Mr. 'Tenny or your- 
self? 

A. My best recollection is that I wrote it and Mr. Tenny had it 
printed. 

(). Have you one of those circulars preserved or could you obtain 
a copy of it? 

A. I cannot state now positively. 

Q. If vou ean will you do so? 

A. I will if I ean. 

(). For some time after your return from Chicago did you attend 
pretty regularly at the office of the company to report what you 
had done and meet these bondholders that were invited there? 

A. I did. 

Q. You met them at the office of the company when any came 
in, did you? 


A. I did. 
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Q. Did vou meet them either in the presence of Messrs. Judson 
or Tenny frequently ? 

A. I cannot recollect at this distance of time whether I did or 
not. | 

Q. Cannot you remember whether they were absent from the 
761 office about that time or whether they were not there taking 
part in the information ? 

A. I eannot recollect anything about it. 

Q. Your memory is an utter blank on that subject, is it ? 

A. It is. 

Q. Did vou report to the bondholders what had been done out 
there in connection with the institution of the litigation and the 
other conduct or condition of the matters? 

A. I presume I did. I do not recoliect now with distinctness. 

Q. Do you remember almost immediately after your return from 
New York that there was a kind of a petition or letter of authority 
gotten up and printed by the railroad company and signatures of 
bondholders obtained and sent out to Messrs. Lawrence, Campbell 
& Lawrence, solicitors ? , 

A. I do not recollect about that. If you could show me the paper 
it would perhaps refresh my memory. 

Q. Do you not remember that there was a paper somewhat of the 
general tenor as I say gotten up by Mr. Campbell and sent on to 
you here? 

A. It is my impression that there was something ; some paper of 
that kind. 

Q. Do you not remember that that paper was printed by the rail- 

road company and circulated by the railroad company to the 
762 bondholders for the purpose of procuring their signatures ? 
A. No; I do not recollect that. 7 

Q. Who got the signatures of the bondholders to the paper? 

A. My best recollection is that such papers, if there were any, were 
left at the office of the company for the signatures to be obtained 
there. I certainly did not go around to get the signatures. Of that 
I have a distinct recollection. 

@. Mr. Fosdick, you remember the date that you went out to Chi- 
cago In 1875—in February—do you not? 

A. Yes, sir. 

Q. Please give the date. 

A. I left New York on the evening of the thirty-first of January, 
1875, for Pittsburgh ; from thence I went to Cincinnati; from thence 
to Indianapolis; and from thence to Chicago. My impression is that 
[ reached Chicago about the second or third day of February, 1875. 

Q. Iam not speaking about any trips before the institution of 
this proceeding. 

a I did not go to Chicago in 1875 in reference to these proceed- 
a It is my impression these proceedings were not commenced 
then. 


Q. This suit was begun, I think, on the 22d day of Febru- 

765 ary, 1875. Will you please state whether you did not go to 
Chicago from New York after the institution of the suit by 
Osgood in the Will circuit court against the Danville railroad? 
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A. I did. It is my impression sitting here that these proceedings 
were not commenced until 1877. I was there at the time I stated 
on the business of the C.,C. & I. C. 

Q. Do you remember the date of February, after the 22d, in 1875, 
that you reached Chicago ? 

A. I do not. 

Q. Were you summoned to Chicago by authority of any telegram 
or letter from Mr. William D. Judson, president of the Danville 
Company? 

A. No telegram or message was received by me direct; was sent 
to me direct. 

©. Who was it sent to? 

A. Mr. Tenny notified me of a message that had come from Chi- 
‘ago requesting the presence of the trustees under the mortgage”? 
(). Who was the message from ? 

A. I cannot say. 

(). Was it from Mr. Judson ? 

A. I do not know. 

Q. Mr. Tenny was the treasurer of the company, was he not? 

A. I think he was. 

Q. So the dispatch came to him and was retained by him? 
764 A. I think it was. = 
Q. Did you know Mr. Judson was in Chicago? 

A. | did. 

(). Do you mean to say that you went to Chicago without knowing 
who sent for you ? 

A. No; I do not mean to say that. 

(. Who did send for you ? 

A. I have stated that the message came through to Mr. Tenny. 

(). Who from ? 

A. I do not think I saw the telegram, but I knewthat Mr. Judson 
was there. I knew that Mr. Judson had gone to Chicago in refer- 
ence to this business: but whether the message came from Mr. Jud- 
son or from Mr. Walker or some other person Leannotstate. I have 
no recollection, but I presume Mr. Judson being there he probably 
inspired the message. 

(). Inspired the message ? 

A. Requested the presence of the trustees in Chicago. 

Q. Do you remember whether that stated anything that an Osgood 
‘ase had been begun and the Danville road put in the hands of a 
receiver ? 

A. I du not, but we bad knowledge of the suit before, of the pro- 
ceedings on the part of Osgood—before the notice to go to Chicago 
reached me. 

Q. Have you any memorandum, Mr. Fosdick, that will 
765 enable you to locate the day that you reached Chicago? The 
day of the month, [ mean. 

A. I have not with me. 

(). Did you go almost immediately after the date of the telegram ? 

A. My best recollection is now that I received the notice about 
midday of the day that I left. I think I received it about noon, 
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and had an interview with my associate, Mr. Fish, and he stated to 
me that it would be impossible for him to go,and that I would have 
to go and attend to whatever the requirements of the business called 
for, and I then went to my home in Stamford and obtained a change 
of clothing and informed my family, and came back to New York 
and took either the six o’clock or the eight o’clock train that night 
for Chicago. 

Q. You left the night of the same day that you say Mr. Tenny 
spoke to you of the dispatch calling the trustees or one of them to 
Chicago ? 

A. That is my present recollection. 

Q. Did you consult with any of the bondholders of the Danville 
Railroad Company before you departed for the West on that busi- 
ness ? 

A. I did. 

@. Whom? 

A. There were quite a number in the office. 

@. In what office? 
766 A. In the Danville office. 
©. Name one of them. 

A. Mr. Adam W. Spies; I think he was one. 

(). Can you recall any other? 

A. I do not know that I can mention any others. There were 
quite a number, however, but I have not charged my memory with 
names—with their names. 

Q. Did you take any papers or anything out to Chicago with you 
in connection with the trust? 

A. I do not recollect now; I presume that I did. I probably took 
the mortgage out, but I am not positive. 


> atl 


().-The original bill filed by you in the United States court was 
filed on the 27th day of February. Do you remember whether you 
were in Chicago a day or two days before that was filed, or whether 
it was filed on the same day you got there? 

A. I do not recollect. 

(). What is your best impression as to whether that bill was filed 
on the day you got there or on the day after, or two days after ? 

A. Ido not know that I have anything to guide me in express- 
Ing an opinion. I can only say that the first day of my arrival 
there I saw Mr. Campbell—I consulted with him. | 

. | am only trying to locate the day—the date when you 
767 ~=got to Chicago, whether you got there the 22d, the 20th, or 
the 25rd. | 

A. I have no means of determining now on what day I reached 
there without refreshing my memory with reference to memoranda. 
Q. Did you see Mr. Judson there immediately after your arrival 


u 
in Chicago? 
A. I did. 
(). Did you see Mr. Walker ? 
A. I did. 


(. Did you receive from them any information with regard to the 
situation of the Osgood case in the State court ? 
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A. Mr. Judson explained to me the situation of the matter. 

(). Did you see Mr. Walker, too” 

A. I do not think I had any conversation with Mr. Walker in 
reference to the matter. 

(). In reference to what matter ? 

A. The Osgood matter. 

@. Did you know Mr. Campbell when you went there—when you 
went out there to Chicago? 


A. Na, sir. 
©. Had you ever heard his name? 
A, No, sir. 
@. Did you know Judge Lawrence? 
A. No. 
(). Or the younger Mr. Lawrence? 
A. No. 
©. How did you come to go to them? 
768 A. Mr. Walker introduced me to Mr. Campbell. 


Q. Who asked you ? 

A. I asked Mr. Walker to introduce me to some responsible law- 
yer in Chicago who could advise me as to my proper course under 
the circumstances which I found to exist there with reference to the 
property embarased in my trust. -° 

Q. Mr. Fosdick, do you remember, on the day that the bill was 
filed, that there was a notice served on the railroad company which 
purported to be signed by you and Mr. Fish, as trustees, declaring 
the principal of the bonds had become due” 

A. I do not recollect at present about it. 


Exhibit “ K,” attached to bill, shown to witness. 


Witness: Yes: | recollect that, sir. 

(). You do recollect it now, sir? 

A. Yes, sir; I recollect it because my name is attached to it and 
it refreshes my memory. 

Q. I omitted a question which I desired to ask you, and that is 
whether the papers or copies of the papers in the Osgood case were 
not there in Chicago and gone over with you in connection with 
getting the situation of the matters exactly as they stood at that 
time. I mean the copies from the original papers themselves of the 

Osgood case in Will circuit court. 
769 A. I have no recollection having seen those papers. 

Q. Did you or did you not inquire precisely as to the con- 
dition of the Osgood case and the fact that receivers had been ap- 
pointed and were then in possession of the property ? 

A. I did not discuss the situation until I was introduced to Mr. 
Campbell. I left him to determine. 

Q. Did you find out that Mr. Campbell knew about the Osgood 
case ? 

A. I think I heard him say that he had some knowledge of 1t. 

Q. Had you, prior to the time you went West, or had Mr. Fish, 
to you- knowledge, instructed Mr. Judson or anybody out there to 
represent your interests as trustee in the Osgood case? 
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A. I have no recollection of having done so. 

Q. Were you told by Mr. Judson or Mr. Walker or Mr. Campbell 
or anybody when you arrived at Chicago that a petition had been 
filed in your name and in the name of Mr. Fish in the Osgood case 
in the State court by Mr. Walker, as your attorney, asking to trans- 
fer that case to the Federal court ? 

A. I have no recollection of that. 

Q. Now, coming back to this declaration of trust, do you desire 
to have it before you while I ask you about it? 

A. Yes. 

770 (Pamphlet shown to witness.) 

Q. Mr. Fish was not in Chicago at the date of the instrument, 
which is the date the bill was filed ? 

A. He was not. , 

Has Mr. Fish any peculiar faculty that he could attach his 
signature to that paper while he was in New York? 

A. You will have to ask Mr. Fish that question. 

@. You were there, were you not? 


A. I was. 
Q. You did sign it? 
A. I did. 


> 


@. How did Mr. Fish’s name get there? - 

A. I presume it was put there “by authority of Mr. Fish—the au- 
thority that Mr. Fish gave me when I left New York to go to Chi- 
"APO. 

Q. You put it there, did you? 

A. I did not. 

Q. Who did? 

A. I cannot state positively ; my impression is that Mr. Walker 
did. 

Q. How did Mr. Walker come to sign it? 

A. I do not think that I ean state at this distance of time from 
positive recollection. 

Q. Give your best recollection. 

A. | can give you my impression. My impression is that Mr. 
Campbell—I was going to attach Mr. Fish’s name myself to the 

paper—and my impression is that Mr. Campbell thought it 
771 ~~ better that I should not do it, and I think it was on his sug- 
gestion that Mr. Walker was authorized by me to put Mr. 

fish’s name there; that ismy impression, but, as I stated, on leaving 
New York to attend to this business Mr. Fish gave me authority to 
represent him, and on my return I reported to Mr. Fish what had 
been done, and I believe it met with his approval. That is my best 
recollection now, but I do not like to state itasa positive recollec- 
tion. 

Q. Do you remember the name William §S. Milligan ? 

A. Yes, sir. 

@. Who was he? 

A. He was a clerk in Walker’s. 

(. Please look at that paper and see whether it refreshes your 
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recollection whether you did not swear to this original bill of com- 
plaint before Mr. Walker’s clerk—that is, the original bill of complaint 
filed by you on the 27th? 

(Looks at paper.) 

A. I have no recollection now of having done so, although look- 
ing at this paper I should say that | must have done so. 

Q. Don’t you remember, as a matter of fact, that that declaration 
regarding the principal of the bonds due is in the handwriting also 
of a clerk in Mr. Walker’s office? 

A. I do not. 
7i2 Q. Where was it written? Was it not written in Mr. 
Walker’s office in your presence ? 

A. I think not. 

©. Where was it written ? 

A. I do not know. 

2. Where was your signature put to it? 
A. I do not recollect. 

Q. Where was it that Mr. Walker or you attached the signature 
“James D. Fish” to it? 

A. I do not recollect. 

Q. Where was Mr. Judson when he accepted the service on it that 
you did? | 

A. I do not recollect. 

(). Who served it on him? 

A. I have no recollection. 

Q. During all this negotiation or arrangement there that you were 
a party to in Chicago and conducted was there a single bondholder 
of the Danville railroad present in any way whatever advising or 
consulting with you about the matter ? 

A. I have no recollection of any. 

Q. Was it not agreed between yourself and Mr. Judson, Mr. 
Walker and Mr. Campbell, that the first effort should be made by 
all of you to bring a lawsuit in the Federal court, so as to displace 
the receivers appointed in the State court? 

A. | have no recollection in regard to that matter. I can give 

you my impression. My impression is that on retaining Mr. 
773 Campbell to represent the trustees in this matter that the 

principal discussion in regard to our proceedings had refer- 
ence to a transfer of the proceedings from the State court to the 
United States court. That is my impression; that is my present 
recollection. I told you that I do not recollect about what took place 
there, but [am only giving you my impressions. : | 

Q. In your original bill there are some five or six exhibits, begin- 
ning with Exhibit “A” and going up to“ F.” You are enough ac- 
quainted with legal matters to know what exhibits are, are you not? 

A. Yes, sir. 

Q. Where did you get them to file with your bill? 

A. I do not recollect. ; 

Q. Did you not get them from Mr. Judson or from Mr. Walker ¢ 

A. I do not recollect. 

43—216 
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Q. Did you have any yourself when you went there ? 

A. If you will tell me what the exhibits are I will try to tell you. 

Q. There were mortgages, copies of consolidation, and everything. 

A. I presume I went out there prepared with whatever papers my 
lawyers would want to proceed with. 

Q. Did not you just say that you did not take any papers? 
vi4 A. I did not say so. I recollect saying that I did not ree- 
ollect. I cannot say that I did not take them. I only say 

that I presume I did. 

Q. Did you know before you went out to Chicago that the Dan- 
ville Railroad Company had on the 4th of March, 1 1872, consolid: ated 
with the Roseville and Indiana Company ? 

A. No; I had no knowledge of it. 

. Did you know that on the 9th of March the Danville Railroad 
Company had consolidated with the Western Indiana Railroad Com- 
pany ¢ 


A. No. 
(. Did not know a thing about that, did you ? 
A. No. 


(. Did you know on the 6th of May, 1882, that the Danville Rail- 
road Company had consolidated with the Attica and Terre Haute 
Railroad Company ? 

A. No. 

You did not, having kiiown nothing about it, have any copies 
of the consolidation between these companies ? 
I believe not. 

(). You could not, then, possibly have taken them West with 
you? 

A. I presume not. 

Q. Will you please tell, after having refreshed your recollection 
by this statement in the bill which I now read to you, how you came 

to know that such things were really the fact? 
775 A. Well, I should have to give the same answer that Mr. 
Densmore gave the other day in that New Jersey case. He 
said he did not keep a dog and do the barking, too. I retained Mr. 
Campbell to prepare whatever papers were necessary, and whatever 
he put before me I signed. 

Q. That is sworn to, Mr. Fosdick ? 

A. Of course, I presume it was all right. They were prepared by 
Mr. Campbell. | 

Q. I omg you when you got these facts about data? 

A. Mr. Campbell got hold of them. 

Q. Did he not get hold of them through Mr. Judson and Mr. 
Walker? 

A. I cannot say. 

Q. Was not Mr. Campbell, after you retained him to represent 
you, in close communication and consultation with Mr. Walker 
and Mr. Judson, obtaining facts and data to bring this lawsuit? 

A. I do not think I saw them together except on one occasion, 
and that was on the occasion when I was introduced to Mr. Camp- 
bell by Mr. Walker. Mr. Judson was not present. 
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Q. Do you know of any other source that Mr. Campbell could 
have got these facts and data except from Mr. Judson and Mr. 
Walker ? 

A. I do not know anything about it. 

Q. You did not furnish him with any papers or anything of the 

kind, did you? 
776 A. I may have furnished him, probably did, with the 
mortgage—the original mortgage; I presume I had it with 
me there, but I have no recollection. 

Q. Refreshing your recollection by an inspection of some of the 
exhibits that were attached to your bill, be good enough to state 
whose handwriting that is on the back of that; whether it is in Mr. 
Judson’s handwriting. 

(Papers shown to witness.) 

A. I could not state positively, but it looks like his handwriting. 

Q. Do not you believe it to be his handwriting? 

A. I should think it was. 

(). Please examine Exhibit “ D” and state whether the note at 
the foot is not also in his handwriting—in the handwriting of Mr. 
Judson. 

A. I should think it was. 

Q. Examining the note at the foot of E xhibit “C, 
whether that is not also in Mr. Judson’s handw riting. 

A. I think it is. 

Mr. Crawrorpb: These are exhibits filed with the original bill on 
the 27th of February. 

Q. In your judgment, then, those papers that were exhibits to the 
original bill were papers that came from Mr. Judson’s possession, 
were they not? 

A. That is a pretty sweeping sort of a question. 
vii Q. They did not come from him. You do not know from 
your own memory ? 

A. I do not know. 

Q. Mr. Campbell did not have any connection with the matter 
before you employed him in it, did he? 

A. Not to my knowledge. 

Q. And the papers bear, all of them nearly, the handwriting of 
Mr. Judson, do they not? 

A. I did not look at them, except those notes at the foot of the ex- 
hibits. I do not know. 

Q. Do not understand me that they were all in the handwriting 
of Mr. Judson. 

You spoke about all the papers being in the handwriting of 
Mr. Judson. 
No; you said all them bore his handwriting, did you not? 

A. Those notes at the foot of the exhibits do. 

(). Mr. Fosdick, in this bill which you originally filed there oc- 
curs this paragri ph : “Your orators further allege that they have 
been requested by the holders of a majority of at least twenty-five 
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please state 
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hundred bonds to proceed to collect the principal and interest of 
said bonds by foreclosure and sale of said property.” ‘That occurs 
in the bill sworn to by you as true on the twenty-seventh day of 
February, 1875. Be good enough to state whether that was true or 
not. 

A. Well, as I stated before, that bill was prepared by Mr. Camp- 

bell. Presumably, I made no statement that was not in ac- 
778 cordance with the facts that were laid before him when I ex- 
ecuted it. 

Q. Is that the only answer you make to that interrogatory ? 

A. That is the only answer. 

Q. Did you tell Mr. Campbell, to enable him to have the bill 
drawn—to have the facts in order to draw up the bill—that that was 
true ? 
A. I do not think I did. 

Q. Did you read the bill before you took your oath to it, Mr. Fos- 
dick? 

A. Yes. 

Q. You can state whether that paragraph was, at the time you 
swore to it, true or false, can you not? 

A. I stated to Mr. Campbell all the facts. 

Q. I am not asking you that. ‘This states a fact. Not that any- 
thing had been done between you and Mr. Campbell or anything 
had been said to Mr. Campbell, but that a majority of the bondhold- 
ers had requested you to do certain things. I want to know, when 
you swore to that bill, whether you swore to what was true or whether 
you swore to what was not true? 

A. That is a pretty difficult question to answer. 

Q. I want it answered. 

A. I cannot answer such a question as that. 

@. The fact is that it was either true or untrue, and I want an 
answer. 


A. As I stated before, before going to Chicago I had inter-: 


779 ~~ views with a large number of bondholders. I did not take 
down their names, their holdings, but I assumed that they 
held probably a majority, and I so stated to Mr. Campbell, and 
when I read that in that bill I stated these facts to Mr. Campbell, 
yand asked him whether it was a proper thing for me to make oath 
io the bill under those circumstances, and he said that it was; that 
could assume that a majority had so requested me,'‘and I told him 
they had not done it in writing, but that a majority had verbally 
requested me to look after their interests. 

Q. They actually told you that ? 

A. Yes, sir. 

Q. Did you advise Mr. Judson when you went West that vou 
would probably assume that a majority of the bondholders had re- 
quested you to do this? 

A. I do not think I did. 

Q. Did you consult on that question with him at the time? 
A. i do not know that I discussed the question with Mr. Judson 
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Q. Did you not undertake to have a full and frank discussion 
with Mr. Judson of the whole situation as it actually existed ? 

A. I did not see Mr. Judson until after I reached Chicago 

Q. On your arrival there” 
780 A. I had no opportunity, because immediately on my 
arrival there I was introduced to Mr. Campbell. 

Q. Do you know how many bonds Mr. Spies represented ? 

A. Not positively. I thought he represented a very large number. 

Q. How many? 

A. About a hundred. 

@. What other bondholders are you able to name—one single 
bondholder that asked you to file a bill or take this step ? 

A. I do not think I can name them particularly now. 

@. Did you know their names ? 

A. I do not recollect; it would be entirely guess-work. 

Q. Was it not entirely guess-work for you to assume that the 
a & whom you did know owned the m: jority of those bonds ? 

. I recollect a number of the names, but I do not remember the 
names and the time the discussion took place. I had conversations 
with many of them. I think Mr. Gill was one. 

(. Had conversations with you asking you to go on and foreclose 
the property ? we 

A. No; I do not say that 

Q. I am asking simply about this paragraph. 

A. It is impossible for me to state names, for it is eight years ago. 
I can only say that it caused some excitement here in New 

York. 
781 @. I am asking you to give the names, if you can, of those 
bondholders and the amounts heid by them that you assumed 
composed a majority of the bondholders. 

A. Ithink Mr.Shannon was one. He was there pretty constantly, 
and he was quite a large bondholder. 

Q. Do you mean to say that Mr. Shannon, after you received the 
despatch from Mr. Tenny for you to proceed to Chicago, gave you 
instructions to take care of his interest in the bonds by foreclosure 
and sale of the property ? 

A. No; I du not say that; I do not state that; I cannot state to 
you positively with regard to matters of that kind. [can only state 
the wr al impression, and I have a very distinct recollection. 

Are you willing to swear, either positively or according to your 
be recollection or best impression, that Mr. Spies, the man whose 
name you remember as having been present just before you went out 
to Chicago, demanded of you that you should proceed to collect the 
principal and interest of the bonds by foreclosure ? 

A. I think I can state with reference to Mr. Spies positively, be- 
cause he took a very active interest in what was being done there, 
aud wrote to some of the receivers himself. : 

Q. Your memory being directed to this particular thing, 
782. are you able to name a single other person except Mr. Spies 
who ever had a word of speech with you on the subject of 
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collecting this principal and interest on those bonds by foreclosure 
and sale ? 

A. Well, I can state Mr. Shannon; I talked with him very fre- 
quently. 


Q. I am trying to find out what authority you had to put — into 
that bill and swear to it as to the truth of that statement. 

A. I cannot recollect now; but it was true at the time, all that I 
stated. 

(©. 1 am not asking whether all that you have stated is true; I am 
asking whether what you have stated here in this bill is true. 

A. I say it was true; but I cannot name the individuals now, be- 
cause I made no memorandum of them. 

Q. Do you mean tosay that before the day that you went to Chicago 
that you ever had a conversation with a human being requesting 
you as a stockholder or bondholder of the Danville Railroad Com- 
pany to go on and foreclose and sell the property? If so, name the 
man. 

“4 [ cannot recollect now. 

You ean recollect whether such a conversation occurred—you 
can tr t] reat much? 
~~ I feel confident, but I cannot state. 

That one man did it—do you remember that ? 

That mi iny men did it, representing a large proportion 
of those ali 

Q. Requested you to proceed to Chicago and foreclose the prop- 
erty ? 

A. No. 

What was it they talked about? Please keep that in your 
mind. 

They requested me to go to Chicago and do whatever was nec- 
essary to preserve their interest on this property. (They felt that 
the particular property was about being wrecked by the courts 
having placed it in the hands of a receiver without any action of the 
trustee ) 

Q. You think, then, that you knew that on the 24th, do you? 

A. I do not know about the date. 

The 25rd of February ? 

A. I do not recollect about the date. About that time. 

(). Now, don’t you know, as a matter of fact, that.it was done on 
Monday and that you got to Chicago on either Thursday or Friday 
of the same week? 

A. I do not know. 

Q. You know that it occurred on the 22d of February, don’t you ? 

A. I do not know. I do not recollect the date it occurred. I am 

willing to take your statement, however. 
754 Q. Do you mean to say after the appointment of the receiv- 
ers In: the Osgood case that you saw the people who held a 
majority of the bonds secured by the Illinois Division mortgage, and 
that they requested you to proceed by sale and foreclosure of that 
property ? 
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A. That is my recollection now. 

Q. That after the appointment of the receivers in the Osgood case 
and before you went to Chicago you saw the holders of a majority 
of the bonds of the Illinois Division bonds, and the holders of such 
majority of bonds requested you to proceed to foreclose and sell that 
age t 

A. I did not say that. I have nol stated that. 

Q. Did you or did you not do it‘ 

A. I do not recollect, nor I cannot recollect. I can only state what 
I stated to Mr. Campbell at the time, and I presume what | tened at 
that time was in accordance with my recollection then. 

Q. In other words, you presume that Mr. Campbell put this alle- 
gation of fact in consequence of what you told him? 

A. No; I do not think that. I stated all the facts that were in my 
knowledge at the time that he prepared that bill, and I certainly 

believed that they were vo gap stated. 
785 Q. You mean you felt under oath that it was true? 
A. Yes, sir. 

Q. And true of your own knowledge? 

A. To the best of my knowledge and belief. 

®. The bill is not sworn to on information and belief; it is not 
sworn to as fact. (Reads paper :) : 

(. “ Your orators further ao that they (not individuals) have 
been requested by the holders of a majority of at least pan te 
hundred bonds to proceed to collects the principal and interest of 
said bonds by foreclosure and sale of said property.” Ndw, when that 
bill was prepared you had not a single request from a single bond- 
holder to proceed and sell that property, had you? 

A. No. 

Q. You knew, did you not, that there was a suit pending in the 
State court by a bondholder to sell the property at the time this bill 
was prepared, did you not ? 

A. No. 

Q. Did you not know that the Osgood bill was pending in the 
State court ? 

A. No; I knew that a receiver had been appointed on the appli- 
cation of Osgood, but I knew nothing about the filing of any bill 
on foreclosure. 

®. In the tenth folio of this bill oecurs this sentence: 

756 “ Your orators further show to your honors that they are in- 

formed and believe and charge the fact to be a large number 

of judgments have been obtained against said railroad company, 

and that a large amount of the property of said railroad has been 

levied upon and attached to satisfy said judgments, and that said 

company are wholly unable to pay the same or any part thereof.” 
Will you please tell me who informed you that? 

A. I derived that knowledge in the office of Mr. Trumball. 

Q. Who took you to Mr. Trumball’s office ? 

A. I went there to retain them as counsel for the C., C. & I. C. 
corporation. They faided me in putting that corporation in the 
hands of a receiver, and in his office | heard one of his partners— 
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I think it was Mr. Clark—Mr. Church, rather—say that there is 
another corporation that will probably have to go through thissame 
proceeding, and being trustee of the mortgage I naturally paid at- 
tention tu what I heard, and he said that there was a judgment ob- 
tained against the corporation for a considerable amount, which 
rather surprised me, for I supposed that the corporation was free 
from embarrassment. 
187 Q. Is that the only answer that you have to make to that 
flow ? 
A. You inquired the source of my knowledge? 
Q. Yes. 
. That is the source of my knowledge. 
. That was not this time that you were at Chicago, was it? 
A. No; it was before that. 
Q. How long before? 
A. I think it wes three or four weeks before that that I was in his 


Q. He told you that one judgment had been obtained ? 


A. I heard him mention it in his office to some gentlemen, and I 
paid attention to it. 
Q. A judgment for how much ? 
A. That a judgment for some eight or nine or ten thousand dol- 
lars had been obtained. 
Q. Did you convey that fact to Mr. Campbell ? 
A. No; IJ did not at that time. 
Q. Did you convey that fact to Mr. Campbell at the time he was 
preparing this bill ? : 
A. | do not recollect. 
Q. Then how did this allegation get into this bill? 
A. I cannot say. I presume Mr. Campbell knew it. 
Q. I call your attention again to the fact that it does not 
788 state that one judgment has been obtained, but a large num- 
ber of judgments have been obtained against said railroad 
company, and a large amount of the property has been levied upon 
and the property has been attached. You did not get that from Mr. 
Campbell ? 
A. No. 
Q. Where did you get that information ? 
A. I do not recollect except that. 
Q. Did any bondholder furnish you with that information ? 
A. No. 
@. Where did you get it? 
A. Mr. Campbell got it and put it in the bill. 
@. And yeu swore to it? 
A. 3@. 
Q. You did not tell it to Mr. Campbell, did you? 
A. I have no recollection. 
(. You did not know it of your own knowledge, asa matter of 
fact, did you? 
A. I knew that there were those judgments. I knew this fact 
that I have just stated. 
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Q. That does not say anything about a large number of them ? 

A. I knew that there were others on account of that individual 
fact. I knew that the company had defaulted on its interest coupons, 
and that they were endeavoring to arrange with the holders of 

them for an extension of time to pay them. 
789 (). | understood you to say, Mr. Fosdick, that when you 
went out to Chicago that you had not the slightest informa- 
tion in the world of the fact of these allegations that are set out 
in the bill? 

A. No; I did not know anything about them. 

Q. On the ninth folio of your original bill it is stated that a por- 
tion of the interest which fell due on the funding certificates on the 
first day of February was also paid, but that a large part of the in- 
terest upon said certificates which fell due February 1, 1875, has not 
been paid by said corporation, and that said corporation is unable 
to pay the same. Where did you get that information ? 

A. I do not recollect. 

q. Did you have it of your own knowledge? 

A. No. 

Q. Well, where did you get it? 

A. I have no recollection. 

Q. Did Mr. Campbell tell it to you* 

A. He put it in the bill that he as xl 1 me to swear to. I do not 
know where he got his information from. 

Q. And you did not ask ? 

A. No. 

©. Whether it was true or not? 

A. I presume it was true, because I knew that the road 
790 was in trouble and was unable to pay. 
Q. Did any bondholder ever tell you that? 

A. I have no recollection. 

Q. In the eleventh folio of the bill occurs this allegation: “ Your 
orators further show that they have been requested by the holders 
of more than one-half of the 2,500 bonds to demand possession of 
said railrvuad property, franchises, and appurtenances.” Now, you 
may state whether it is true that the holders of more than one-half 
of the Illinois Division bonds had demanded that you, as trustee, 
should take possession of that property. 

A. I cannot answer that any differently from what I have already 
answered. 

@. You have not answered that at all. It is the first time I have 
asked you the question. 

A. I presumed from the interviews that I had had with many 
bondholders that a representation of certainly more than one-half 
had substantially made that request. 

Q. Made what request ? 

A. That I would protect their interests. 

Q. I am notasking about that. Iam asking you— this was a dis- 
tinct allegation that you were demanded to take possession of the 
property by more than one-half? 
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A. I will refer to Mr. Campbell in regard to that. 
Q. I am referring to you. You swore to it and swore to 
it absolutely as true. Was it true? 

A. I presume it was true at the time that Mr. Campbell prepared 
the papers, as he seems to have put it into the bill. 

Q. Where did he get thatinformation ? He could not have got it 
if he had never heard that a demand had not been made on you ? 

A. I cannot answer that; I do not know where he got the infor- 
mation. 

Q. If any bondholders made that demand on you it must have 
been done in New York? 

A. Yes. 

Q. Mr. Campbell was not in New York at that time, was he? 

A. No. 

Q. Mr. Campbell could not therefore have acquired such informa- 
tion to incorporate it in the bill except as given by you, could he? 

A. I do not know. 

Q. Did you give him that information that is snatatued in that 
bill to be incorporated in it? 

A. I stated to him that I had had interviews with a large num- 
ber of bondholders representing, as I supposed, a majority ; that is 

about all that I stated to him. 
792 (). You did not state to him then that that majority had 
demanded that you should take possession of the property, 
did you? 

A. I cannot say whether I did or not. 

Q. What is your best recollection whether you did or not? 

A. My impression is that I must have done so; but I do not rec- 
ollect. 

Q. Have you any remembrance now whether it was the actual 
fact that.a majority had requested you to take possession of the prop- 
erty under the trust ? 

A. No; I do not recollect. 

Q. What is your best recollection as to whether that statement in 
the bill was true or false at the time you swore to it? 

A. Well, I cannot; as I have said several times that what facts 
were within my knowledge I stated to Mr. Campbell, and the bill 
that he prepared I swore to, presuming that it was strictly correct 
and in accordance with 

Q. I want to repeat the question whether, according to your pres- 
ent recollection, your memory being refreshed on that allegation, 
whether it is true or false that a majority of the bondholders had 
requested you as trustee to take possession of that property ? 

I cannot recollect at this distance of time what conversations 
took place. 
799 Q. In connection with that allegation you have also stated 
in the bill, and sworn to it, that you did make such demand 
in pursuance of such requirement, but that said railroad company 
has not delivered the possession thereof. Did you make a demand 
on the railroad company to take possession of the property under 
the trust ? 
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A. I do not recollect anything about it at all. 
. What is your best recollection as to whether you did or not ? 
: A. My impression is that the whole matter was placed in the 
d hands of Mr. Campbell. 

Q. You have stated that twenty times. Did you make any de- 
mand, either yourself or through any agent, upon the railroad 
company for the possession of that property; if so, when was the 
demand made and on whom ? 

A. I have no recollection about it at all. If you will give me 
es time to refresh my memory perhaps I can recall. No; I have no 
recollection. 
(. As to whether it was true or false? 
I have no recollection in regard to it whatever. Mr. Campbell 
advised me todo that was done. If he advised me to make that 
demand it was undoubtedly made, but I have no recollection of it 


whatever. 

| 794 Q. In the eleventh folio of the same bill sworn to by you 
is this allegation: “ Your orators show unto your lionors 
| that we are informed and believe and therefore charge the fact to 
& be that at least ninety per cent. of the said coupons which matured 


upon said bonds on the first day of October, 1873, have been duly 
presented for payment to the said railroad company and payment 
thereof demanded from said company.” Where did you get that 
information and who informed vou ? 
A. I have no recollection at all. 
Q. Did you know when you went out there that that allegation 
— true or whether it was false or anything about it ? 
- . I Go not recollect now. 
Q It did not come within your informations anything about 
how many coupons had been actually ees of bonds, did it? 
A. No. 
. And you did not know as a m: .tter of fact, did you? 
A. I should say not. 
Q. You did not inform Mr. Campbell, then, anything with re- 
gard to the transaction, did you ? 
A. I have no recollection of it. 
(). He must have got that from some one else other than from 
you? 


A. I presume he did. 
195 (). Did you serve Mr. Judson personally with this declara- 
tion. that was filed that was dated on the 26th day of Febru- 
ary, stating that the principal and bonds were due ? 
A. I have no recollection. 
Q. The one that I called your attention toa little while ago? 


(Pamphlet shown to witness.) 


A. I have no recollection whether I served it or whether Mr. 
Campbell did. 

(). In this declaration of the twenty-sixth, dated before the bill 
was filed, occurs this allegation: “ Whereas default has been made by 
suid company in the payment of the one-half year’s interest on all 
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of said bonds which fell due on the first day of October, 1873; and 
whereas the coupons for such interest have been presented and pay- 
ment demanded ; and whereas such default has continued for more 
than six months after such demand; and whereas the holders of 
said bonds have never consented thereto, in consequence thereof the 
principal of all of the said bonds has become due and payable.” 
Will you please state whether you have any personal knowledge 
that the coupons for the interest due October first, 1873, had been 
presented and payment demanded, and that the owners have never 
consented to the default? 
796 A. I cannot state positively. | have an impression that— 
will you please repeat that question ? 

Q. The question is whether vou had any personal knowledge 
whatever that any of the coupons due October, 1873, had been actu- 
ally presented and payment demanded on them, and that the hold- 
ers had never consented to the default of payment ? 

A. Yes; Ihad. I will give you my reasons for holding that opin- 
ion. I was madea trustee of the funding coupons, and I knew from 
the amount I had funded that a very large portion of the coupons 
had not been presented for funding, and therefore I inferred that 
the parties were unwilling to fund, and from that fact I presumed 
that they had made a demand for payment. 

Q. So you drew up this declaration upon inferences and presump- 
tion, did you? 

A. I did not draw it up; Mr. Campbell did. 

Q. Did you give the facts from which he could draw it up, or sug- 
gest how it ought to be drawn up? 

A. No; I did not do it at all. 

Q. Did you know anything about it until it was drawn up and 
presented to you for signature ? 

A. I he “9 just stated that I had only knowledge of a portion 

of it. 
797 O. Were you asked by Mr. Campbell or any one else to 
furnish facts on which to draw up such a paper ? 

A. I do not recollect. 

Q. Refreshing your recollection by looking at the circular of 
March 35rd, over your signature, state when you got to Chicago. 

A. On the twenty-sixth of February. 

Q. Friday, was it? 

A. I do not recollect the day. (Looks at paper.) Yes; Friday, the 
26th. 

Q. What time did you get there in the day ? 

A. Early in the morning. 

Q. This declaration was signed and delivered to Mr. Judson on 
the very day you got there, was it not? 

I don’t recollect about delivering it. 

There is the acceptance on the 26th ” 

It seems so. 

And tbe bill was filed the next day, the 27th, Saturday ? 
That I know nothing about. 
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Q. Were you present along with Messrs. Walker and Campbell 
when the bill was taken up to the United States court and filed ? 

A. I think not. 

Q. Were you not present when they went before Judge Drum- 
mond with that bill? 

A. I think not. 
798 Q. And asked for some ruling in the matter? 
A. I think not. I have no recollection. 
Q. Do you know whether any process was ever served on this bill 
y or not? 

A. I have no recvllection. 

Q. Do you know whether it was understood and agreed that the 
railroad was to entera voluntary appearance to this bill and whether 
that was done? 

A. No. 

Q. You mean — “no” that you do not remember? 

A. I do not remember when that was filed. 


; 
a a a a ome 


Q. On Saturday, the 27th ? 
A. My impression is that I left Chicago on Saturday to return 
home. 
Q. You were actually out there, then, on the 26th, were you ? 
A. That is my impression, and my jmpression is that I left there 


Saturday evening. 
Q. Do you remember looking at that circular under date of March 
ord? Ke good enough to state when you got ba-k to New York. 


A. I could not do that. 
Q. Did you not get back to New York before March third ? 
. > A. I may have got back that day, possibly, but I do not recollect. 
Q. Hither on that day or the day before” | 
A. I should think SO, but I do not recollect. 
@. But that is a circular that you wrote ? : 
799 A. Yes, sir. 
Q. And was printed by the railroad company. _ Am I cor- 
rect ? 


A. Yes; that is right. 


The circular is attached to Mr. Fosdick’s testimony, being a printed 
circular, dated March 3rd, 1875, and is marked Exhibit “A.” 


. I understood that you wrote that circular. 

A. Yes, sir. 

Q. And the railroad company printed it? 

A. I do not know about the railroad company printing it. I did 
not pay for it. I think it was printed by Ammerman. I wrote it. 


Y “1 Q. You did not keep a list of bondholders, did you ? 
A. No. 


Q. Was not that, to your knowledge, printed and cireulated very 
extensively by Mr. Tenny and Judson among the bondholders by 
the railroad company ? 

A. I think so. It was circulated from the office of the railroad 
company. 
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Q. Have vou any recollection when Mr. Judson got back from 
Chicago ? 

A. I have not: no, sir. 

©. There is another circular now shown you, dated March first. 
Please state whether you were not in New York as early as March 
first. 

Paper shown to witness. 

S00 A. My best impression is that I probably wrote Mr. Tenny 

requesting him to notify the bondholders in New York at an 
early date, but I hardly think I was here on that date. I do not see 
how I could have gotten here. [ naturally would have gone to my 
own home first. I do not recollect about that. 

Q. You do recollect about that Exhibit “A,” do you? 

As Yen 

Q. Mr. Fosdick, this cireular of March third requires the bond- 
holders to call a meeting at the office of the company and hear your 
report of the transactions and the measures you had taken for the 
protection of their interest. You may state whether or not bond- 
holders did come.in pretty large numbers after your return from 
Chicago, and if you did or did not truthfully report to them the 
situation out there and the measures you had taken for the protec 
tion of their interests. 

A. I cannot recollect as to the numbers. I presume that they did 
call in large numbers, as they were naturally very much interested— 
concerned about this matter—then, but I have no recollection. 

©. No recollection of what? 

I presume they did, but I have no recollection as to the num- 
bers that mse 
S01] Q. I want to know whether that was or not so—whether 
there were actually large numbers called and inquired about 
the matter. 

A. I do not recollect about it, but I should judge naturally that 

they would want to know something about the property. 
. Your memory is an utter blank as to whether anybody called 
In Dt ursuance of this notice? 
A. I cannot state from memory. 
(). Whether anybody ever called ? 
. It is eight vears ago. 
You have a recollection that it was a matter of consider ‘able 
wocltennall at that time? 
Yes, sir. 

@. Don’t you know, as a matter of fact, from your memory that 
a great number of bondholders did come for the purpose of hearing 
your report? 

A. I have no recollection of it; the presumption is that they did. 

Q. Your presumption is better than your memory in that respect ? 

rg Yes; if you should ask me who they were | could not say. 

©. I am not asking that. I am simply asking whether large 
numbers of people did not call? 

That I cannot answer now. 
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(). Do you think one person called ? 
A. I think many came. 

S02 Q. You draw a distinction between many and large num- 
bers of persons, do you? 

A. I cannot state from memory that they did. 1 know they had 
been interested and received notice, and I know I would have called 
tu inquire about the situation of my property, and I presume other 
people would have done so under similar circumstances, but to state 
positively that many called from positive recollection, | cannot do it. 

Q. Have you any memory as to whether or not Mr. Judson had 
returned to New York at this date? 

A. No; I have no recollection of it—Mareh 3rd. 

Q. Or very shortly afterwards’? 

A. I have no recollection of it. 

(. You spoke about Mr. Spies’ circular, 1 believe? 

A. Yes, sir. 

Q. Was that with regard to the reorganization of the property of 
the company ? 

A. I do not recollect the tenor of his circular; I know that he 
issued one or two. 

Q. Do you remember whether or not he filed some petitions in 
court in connection with the matter, too, don’t you? Mr. Spies, Mr. 
Ashley, and Mr. Nash—don’t you remember that they filed some 

intervening petitions in the litigation ? 
803 A. I have no recollection now of it. 

Q. You may look at the circular now shown you, under 
date of June 5th and marked Exhibit “C,” and state whether that 
is not a printed circular that was also sent out by the railroad com- 
pany to bondholders. 


(Paper shown to witness.) 


A. I cannot answer that question. I have answered that question 
before; but whether the railroad company sent it out to bondholders 
or not I cannot say from my own knowledge. 

@. You know, as a matter of memory, of the transactions that Mr. 
Spies got up some circulars with reference to reorganizing the com- 
pany, and others with him. 

A. I know that Mr. Spies got up some circulars. I have seen 
them. 

Q. Will you be good enough to look at the paper now handed 
you and marked Exhibit “D” and state in whose handwriting 
that is? 

Paper shown to witness. 


A. I think that is in Mr. Judson’s handwriting; but this part is 
not in Mr. Judson’s handwriting on the front of the large sheet. 
The names and numbers of the small sheet I do not think are in 

his handwriting, or the writing on the back. 
804 Q. Now, be good enough to look at the papers marked Exhibit 
“fF” and state whether any part of that is in the handwrit- 
ing of Mr. Judson. 
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Paper shown to witness. 


A. That paper is not in the handwriting of Mr. Judson. 

(). State if any part of the paper —, for instance, is not Mr. Spies 
and QO. D. Ashley in Mr. Judson’s handwriting ? 

A. I would not like to testify positively to that. 

Q. What is your impression ? 

A. But my impression is it is. 

Q. Look and see if that note is not only in his handwriting but 
signed by him. 

A. Yes,sir; itis. My impression is that A. W. Spies and O. D. 
Ashley is in his handwriting, and that J testify positively. 

(). Look now at the twelve lines of writing and the signature on 
the back of that paper, purporting to be a receipt signed by W. D. 
Judson for a certain paper, and state in whose handwriting that 
is in. 

A. In the handwriting of Mr. W. D. Judson. 

@. Both the receipt and the signature? 

A. Yes, sir. 

Q. Now, be good enough to look at the paper now shown you, 
marked Exhibit “IF,” and state in whose handwriting the {body of 

that letter is, in your judgment, and whose handwriting the 
805 _ signature Is. 


(Paper shown to witness.) 


A. I do not recognize the handwriting of the body of the letter’ 
but the signature is that of Mr. Walker—Mr. E. Walker. 
WM. R. FOSDICK. 


Subscribed & sworn to before me this 7th day of November, 1883 
CHARLES P. LATTING, 


Notary Public, N. y’. County, Commission ve 


Fospick et al. ) 
Ue P 
CuicaGco, DANVILLE & N. R. R. Co. et al. J 


Exuipit A. C. P. Latting, Com. 
Office of Chicago, Danville and Vincennes Railroad Co., No. 52 
William street. 
New York, March 3d, 1875. 
To the bondholders of the Chicago, Danville and Vincennes R. R. 
Co.: 


The undersigned, trustees of the mortgage indebtedness of the 
Chicago, Danville and Vincennes Railroad Co., deem it to be their 
duty to inform you of the per/ious condition of your property in 
consequence of action recently had in Illinois and Indiana, by which 
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the said railroad, on ex parte proceedings, has been placed in 
S06‘ the hands of a receiver inimical to your interest, which ac- 
tion, it is believed, if not forthwith reversed, will be disastrous 
to bondholders. Immediately upon the occurrence of this unpre- 
cedented and, as we are advised, illegal action the president of the 
road, Wm. D. Judson, Esq., who at the time was in Chicago in the 
discharge of his duties, sent a telegram to this city requesting the 
early presence in that city of the trustees of the bondholders or one 
of them to look after their interest of the trust in this unexpected 
exigency of the company’s affairs. The undersigned, W. R. Fos- 
dick, was requested to respond to that summons, and accordingly 
took the first train for Chicago, reaching that city on Friday last, 
26th ult. His investigation of the situation and his report thereof 
to the undersigned, his co-trustees, are of such an alarming char- 
acter that we feel that we should be derelict in the discharge of our 
duties as trustees if we failed in placing before you at once the facts 
of this most iniquitous and unparalleled outrage upon your rights. 
We therefore request that you immediately call at the office of the 
company and hear Mr. Fosdick’s report of these transactions and 
the measures he has taken for the protection of your inter- 
807 ests, and, if his action is approved, for authority to take such 
further action as future developements and the protection of 
your interest may render necessary. We suggest that there is no 
time to lose in the adoption of measures for an organized resistance 
to the unlawful proceedings referred to, which, if not reversed at 
once, will, in our opinion, be destructive of your interests and prop- 
erty. 
We are respectfully, WM. R. FOSDICK, 
JAMES D. FISH, 
JAS. W. ELWELL, Trustees. 
Fospick et al. 
v. 
Cu1., Danvinte & N. R. R. Co. et al. | 
Exurpit B. C. P. Latting, Com. 
Office of the Chicago, Danville & Vincennes R. R. Co., Union build- 
ing, 52 William St. 
New York, March 1st, 1875. 
All the bondholders of the above company are requested to eall 
at the company’s office at once on business of vital importance to 
their interests. 
808 W. R. FOSDICK, 
J. D. FISH, 
Trustees 1st Mortgage. 
J. D. FISH, 
JAMES W. ELWELL, 
Trustees 2d Mortgage. 
O. R. Field, A. T. Post, 25 Nassau St. 
45—216 
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Fospick et al. ) 

7. > 

Cuz, D. & N. R. R. Co. et al. } 
Exnisit C. C. P. Latting, Com. 


Office of the Chicago, Danville and Vincennes Railroad Company, 
Union building, No. 52 William street. 


New York, June 5, 1870. 


The board of directors of the Chicago, Danville and Vincennes 
Railroad Company take pleasure in informing the holders of its 
mortgage bonds that the suit instituted against the company in the 
name of Stephen Osgood.in the circuit court of Will county, IIL, 
under which Messrs. John B. Brown and Henry B. Hammond were 
appvuinted receivers of the company’s road and property, has been 
removed by the action of the company into the United States court, 

sitting in Chicago, and that in pursuance of a bill filed 
809 by Messrs. William R. Fosdick and James D. Fish, trustees 

of the first-mortgage bondholders, in the last-named court, 
Judges Drummond and Blodget, presiding, the receivers which 
had been appointed by the State court have been removed and Gen. 
Adua Anderson has been appointed receiver, and took possesion of 
the road and entered upon the discarge of his duties on the Ist inst. 
The property is therefore now under the exclusive jurisdiction and 
control of the Federal court. Gen-ral Anderson, the new receiver, 
isa gentleman of large experience in railroad management and 
bears a very high character for ability and integrity. 

Notwithstanding the general depression of business throughout 
the country, especially of the railroad interest, the traffic of this road 
shows a gratifying exception and is steadily increasing. The coal 
tonnage since the first of January, which is mainly derived from the 
Indiana Division, has been more than one hundred per cent. over 
the same months last year, and with favorable crops on both divis- 
ions of the line, which were nearly total failures in 1874 and 1875, 
the indications favor a future growth in the traffic of the road fully 

equal to the original anticipations of the company. As soon 
810 as practicable a proposal will be submitted to the bondholders 

for a reorganization of the company on a basis having in 
view the full protection of the interests of all parties concerned in 
the order of their priorities. The present holders are therefore 
cautioned against sacrif-cing their securities. The directors enter- 
tain no doubt that the value of the property and the future traffic 
of the road will justify such a settlement of the company’s affairs as 
will be satisfactory to all interests, and trust that the plan of reor- 
ganization when submitted will receive the favorable consideration 
and assent of all parties in interest. 


By order of the board : 
G. E. BORLAND, Secretary. 
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Spier’s Committee's Offer. 


Illinois Div. have par of principal. 
Indiana Div. have 60% of princ’al & balance in 2nd series “ in- 
come bonds.” 
Illinois Div. have first series of income bonds for funds-coupons, 
which have priority for both interest & principal. 
Indiana Diy. have 2d series income bonds for funded coupons. 
Pay’t 1876: Illinois Div. have coupons paid in cash Oct. 1, ‘76, & 
April 1, 77. 
811 Pay’t 1877: Indiana Div. first payment of coupons Oct. 1, 
77, or one year later than Illinois Division. These conces- 
sions & advantages are all that the Illinois Div. should ask for & 
more than they are fairly entitled to. 


FospIcK ) 
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Cur, D. & N.R. R. } 
Exuipit “D.” C. P. Latting, Com. 
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Memb. of Ill. Div. Bonds owned by signers of plan of A. W. 
Spiers & others. 
NATIONAL Trust Co., BRoADWay, Cor. WARREN St. 
In United States Circuit Court. 


Indiana bonds of more importance than Illinois. They will never 
conseut to Huidekooper’s foreclosure without the Indiana bonds are 


equitably —. 
SHATTUCK. 
WILLET. 
MOORE. 
SHANNON. 
BiropGettT, District Judye : 
They cannot foreclose it if the road is earning on the IIli- 
812. nots bonds. The first receiver was appointed in fraud, and 
by him the interest on the funded coupons was presented. 
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Fospick et al. 
v. 
Cu1., D. & N. R. R. Co. e¢ al. 
Exuisit “FE.” C, P. Latting, Com. 


New York, March 29, 1876. 


Messrs. A. W. Spier & O. D. Ashley : 

We are advised that in the case now pending in the United States 
circuit court, in Chicago, brought by Messrs. Fosdick & Fish, trus- 
tees, against the Chicago, Danville & Vincennes Railroad Company 
for the foreclosure of the first mortgage on the Illinois Division of 
said road, there is no representation of the bondholders who are 
secured by first mortgage upon the Indiana Division of said road. 
We therefore authorize and request you to file or cause to be 
filed a petition in said court asking the court, in consideration 
for a portion of the money contributed by the Indiana first- 
mortgage bondholders — has been used towards construction on 

the Chicago Division and for the purchase of equipments and 
813 other requirements for the whole line, to grant such pro- 

tection as our equities as holders of the Ist-mortgage bonds 
on the Indiana Division of said road are entitled to, the object of 
such petition being to prevent a foreclosure of the Illinois Division 
first mortgage separately and a consequent segregation of the prop- 
erty until a plan of reorganization of the company can be consum- 
-ated, it being understood and agreed that we are not to be called 
upon for any expenses in the premises, the amount of the bonds 
held by us severally secured by mortgage upon said Indiana Divis- 
ion being set opposite our respective signatures. 


[ have received from Messrs. A. W. Spier & O. D. Ashlev the orig- 
inal of the above paper, signed by sundry bondholders, as stated, 
which I am to send to E. Walker, Chicago, with instructions not to 
file the petition mentioned unless he sends to Messrs. Spier & Ash- 
ley a stipulation that they are not to be held liable for any costs or 
expenses In the premises. 

April 15, 1876. . 
W. D. JUDSON. 


15 April, 1876.—Signed & delivered in the presence of— 
— NASH. 


814 Copy of the papers of Indiana bondholders sent 15 April, 
1876. Not to be used until Walker stipulates that no costs 
shall occur to us by reason of such act. 


A. Tie 
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Fospick ef al. 
v. \ 
Cu1., Dan. & N. R. R. Co. J 


Ex. F. C. P. Latting, Com. 


CuicaGco, May 4th, 1876. 
A. W. Spies, Esq. 

Dear Sir: Neither yourself nor Col. Ashley will be held person- 
ally liable for the fees or costs attending the filing of the petition of 
Indiana bondholders in the ease of Fosdick and Fish versus Chicago, 
Danville and Vincennes Railroad Campany et al. in the U. S. court 
here or in any of the proceedings under said petition. 

Respectfully yours, ik. WALKER. 


I. F. Armour, Chicago; very wealthy ; owns 150 bonds. 


815 I, Charles P. Latting, of the city, county, and State of New 
York, do hereby certify that 1am a notary publie for the 
county of New York, and am not of counsel or attorney to either of 
the parties or interested in the event of .the said cause; that the 
reason for taking the depositions of the aforesaid witnesses is that 
they live at a greater distance from the place of trial than one hun- 
dred miles; that previous to taking such depositions reasonable 
notice was first given in writing by the attorney for the Chicago and 
Eastern I]linois Railroad Company to the attorney of record of the 
opposite party, a copy of which notice is hereto annexed, with due 
proof of service thereof; that on the ist, 2nd, and 3rd days of No- 
vember, 1883, I was attended at my office, No. 52 William street, in 
the city, county, and State of New York, by Henry Crawford, Esquire, 
counsel for the Chicago and Eastern Illinois Railroad Company, and 
by E. Walker, Esquire, counsel for the Chicago, Danville and Vin- 
cennes Railroad Company; that the witnesses mentioned in the 
foregoing depositions were each of them duly cautioned and 
S816 sworn to testify the whole truth and were examined in the 
presence of the respective counsels; that by consent of said 
counsel said testimony and said depositions were reduced to writing 
by a stenographer and, having been written out, were duly signed, 
subscribed, and sworn to by said witnesses, the oath being adminis- 
tered by me; that the said depositions taken as aforesaid were re- 
tained by me until the same, together with all other papers and ex- 
hibits referred to herein, were by me duly sealed up, endorsed, and 
directed to the clerk of the said court at Chicago, Illinois, and de- 
livered to Adams Express Company in the city of New York. 
And I do further certify that Exhibits “A,” “ B,” “ C,” “ D,” “ E,” 
‘l” were offered in evidence during the taking of the said deposi- 


tions, and that the same are annexed. | 
Dated New York, November 12th, 1883. 
| SEAL. | CHARLES P. LATTING, 


Notary Public, New York County, Commissioner. 
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STATE OF NEw YORK, ES 
City and County of New York, | agp 
817 I, Patrick Keenan, clerk of the city and county of New 

York, and also clerk of the supreme court for the said city 

and county, the same being a court of record, do hereby certify that 
Charles P. Latting, before whom the annexed deposition was taken, 
was at the time of taking the same a notary public of New York, 
dwelling in said city and county, duly appointed and sworn and 
authorized to administer oaths, to be used in any court in said State, 
and for general purposes, and that his signature thereto is genuine, 
as I verily believe. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court and county the 14 day @ Nev., 1885. 

[SEAL. ] PATRICK KEENAN, Clerk. 

818  Cireuit Court of the U.S., Northern District of Illinois. 


WitxiiaAM R. Fospick & James D. Fisx 


Us. { C} 
- . , 1? ' -Chancery. 
fur Cnicaco, DANVILLE & VinceNNEs R. R. Co. & |{ ) 
Others. 


In the matter of the intervening petition of Stephen Osgood & 
others. 


Please take notice that on May 19, 1876, between 10 o’clock a. m- 
and 6 o’clock p. m., at the office of Emmett, Burnett & Hammond’ 
counsel, No. 120 Broadway, N. Y. city, before E. H. Qwen, U. S’ 
commissioner, or some other officer authorized to take. depositions, 
the said petitioners will take the depositions of William R. Fosdick, 
James D. Fish, Wm. D. Judson, Amos Tenney, George Borland, F. 
W. Heindehofer, 8S. D. Page,George W. Gill, T.W. Shannon, Charles 
B. Curtis, James W. Elwell, A. R. Vannerb, John D. Fish, Chandler 
Robbins, and others, to be read in evidence on the hearing before 
the master, the taking of such depositions to be continued from day 
to day, at the same place and between the same hours, until com- 
pleted. 

May 13, 1876. 

H. CRAWFORD, Solicitor. 


To R. Biddle Roberts, solicitor. 
8183 Circuit Court of the U.S., Northern District of Ils. 


WitiiaAmM R. Fospick & JAmMeEs D. Fisu 
- _ | Chancery. 
THe CuHicaco, DANVILLE & VINCENNES R. R. Co. ef al. 


In the matter of the a petition of Stephen Osgood «& 
others. 


Please take notice that on May 19, 1876, between 10 o’clock a. m. 
and 6 o'clock p. m., at the office of Emmett, Burnett & Hammond, 
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counselors, No. 120 Broadway, New York city, before EK. H. Owen, 
U.S. commissioner, or some other officer authorized to take deposi- 
tions, the said petitioners will take the depositions of William R. 
Fosdick, James D. Fish, William D. Judson, Amos Tenney, George 
Borland, F. W. Heindehofer, S. D. Page, George W. Gill, T.W.Shan- 
non, Charles B. Curtis, James W. Elwell, A. R. Vannerb, John D. 
Fish, Chandler Robbins, & others, to be read in evidence on the 
hearing before the master. 

The taking of such depositions to be continued from day to day, 
at the same place and between the same hours, until completed. 

May 158, 1876. 
H. CRAWFORD, Solicitor. 
To John M. Jewett, solicitor. 


Service admitted May 13, 1876. 
JNO. M. JEWETT, 
Per MASON. 


819 Circuit Court of U.S., N. District of Illinois. 
WittiaAmM R. Fospick & James D. Fisu ) 
v8 rt » Chancery. 


THE CuicaGco, DANVILLE & VINCENNEs R. R. Co. et al. j 


In the matter of the intervening petitioner of Stephen Osgood & 
others. 


Please take notice that on May 19, 1876, between 10 o'clock a. m. 
and 6 o’clock p. m., at the office of Emmett, Burnett & Haminond, 
counselors, No. 120 Broadway, N. Y. city, before KE. H. Owen, U.S. 
commissioner, or some other officer authorized to take depositions, 
the said petitioner will take the depositions of Wm. R. Fosdick, 
James D. Fish, Wm. D. Judson, Amos Tenney, George Borland, F. 
W. Heindehofer, 8. D. Page, George W. Gill, T. W. Shanner, Charles 
B. Curtis, James W. Elwell, A. R. Vannerb, John D. Fish, Chandler 
Robbins, & others, to be read in evidence on the hearing before the 
master. 

The taking of such depositions to be continued from day to day, at 
the same place and between the same hours, until completed. 


May 13, 1876. 

H. CRAWFORD, Solicitor. 
To Laurence, Campbell & Laurence, solicitors. 
Service by copy acknowledged this 15th day of May, 1876. 


LAURENCE, CAMPBELL & LAURENCE, 
Sol’rs for Compl'ts. 
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890  Cireuit Court of the U.S., Northern District of Illinois. 


Wma. R. Fospick & James D. F isu 
Us. / 
Tue Cuicaco, Danvitie & Vincennes R., R. Co. et al. 


In the matter of the intervening petitioners of Stephen Osgood «& 
others. 
To Edwin Walker, Esq.: 

Please take notice that on May 19, 1876, between 10 o’clock a. m. 
and 6 o’clock p. m., at the office of Emett, Burnett & Hammond, 
counselors, No. 120 Broadway, New York city, before k. H. Owen, 
U.S. eommissioner, or some other officer authorized to take deposi- 
tions, the said petitioners will take the depositions of Wm. R. Fos- 
dick, James D. Fish, Wm. D. Judson, Amos Tenney, George Bor- 
land, N. D. Heindekoper, 8. D. Page, George W. Gill, T. W. Shannon, 
Charles B. Curtis, James U. Elwell. A. R. Vannert. John D. Fish, 
Chandler Robbins, and others, to be read in evidence on the hearing 
before the master. 

The taking of such depositions to be continued from day to day, 
at the same place and between the same hours, until completed. 


H. CRAWFORD, Solicitor. 


Service accepted this May 13, 1876. 


STATE OF ILLINOIs, | __. 
County of Cook, ( i 
821 Henry Meiselbar, after being duly sworn, on oath says that 
he left a copy of the foregoing notice at the office of Edwin 
Walker, Esq., this 15th day of May, A. D. 1876. 
HENRY MEISELBAR. 


Subscribed and sworn to before me this 13th day of May, A. D. 
1876. 
[ NOTARIAL SEAL. |] SAMUEL P. McCONNELL, 
Notary Public. 


UNITED STATES OF AMERICA { 
Southern District of New York, City, ¢ ounty, and State of New York, f ag 


Be it remembered that on the 19th day of May, in the year of our 
Lord one thousand eight hundred and seventy- -six, I, Edward 
L. Owen, a commissioner duly appointed by the circuit court of 
the U nited States for the southern district of New York, in the see- 
ond circuit, under and by virtue of the acts of Congress entitled 

“An act for the more convenient taking of affidavits “and bail in 
civil causes depending in the courts of the United States,” passed 
February 12th, 1812, and the act of Congress entitled “ An act in 
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addition to an act entitled ‘An act for the more convenient 
822 _ taking of affidavits and bail in civil causes depending in the 

courts of the United States,” passed March Ist, 1817, and 
the act entitled “An act to establish the judicial courts of the United 
States,” passed September 24th, 1789, did call and cause to be and 
personally appear before me at the office of Emett, Burnett & Ham- 
mond, No. 120 Broadway, in the city of New York, in the said 
southern district of New York, in the State aforesaid, Frederick 
W. Hindekofer to testify and the truth to say on the part avd behalf 
of the intervening petitioners in a certain suit or matter of contro- 
versy now pending and undetermined in the circuit court of the 
United States for the northern district of Illinois, at Chicago, wherein 
William R. Fosdick and James D. Fish are complainants against 
The Chicago, Danville and Vincennes Railroad Company; and 
thereupon ‘the said Frederick W. Hindekofer , having been by me 
first cautioned and sworn to testify the truth, the whole truth, and 
nothing but the truth in the matter of controversy aforesaid, I did 
varefully examine the said Frederick W. Hindekofer, and — did 
thereupon depose, testify, and say as follows, viz: 


[ am 35 years of age; I reside at Meadville, Pennsylvania. 
Further examination adjourned to the 20th, at 10 a. m. 


No. 120 Broapway, May 20th, 1876. 
Pursuant to adjournment, interve ning pe titloners S appear. 
823 Present: Henry Crawford, Esq., solicitor for intervening 
petitioners, Stephen Osgood, & others. 
Examination further adjourned to May 22d, 1876, at 10 a. m., at 
same place. 
120 Broapway, May 22d, 1876. 


Pursuant to adjournment, intervening petitioners appear 
Present: Henry Crawford, Esq., solicitor for intervening petition- 
ers, Stephen Osgood, and others, and witness. 
Examination further adjourned to May 23d, 1876, at 10 a. m., at 
same place. 
120 Broapway, May _ 1876. 
Pursuant to adjournment, intervening petitioners appeat 


Present: Henry Crawford, Esq., solicitor for intervening ‘petition: 
ers, Stephen Osgood, & others, and witness. 


Intervening petitioners thereupon call George W. Gill as a witness, 
and thereupon the said George W. Gill, having been by me first cau- 
tioned and sworn to testify the truth, the whole truth, and nothing 
but the truth in the matter of controversy aforesaid, I did carefully 
examine the said George W. Gill, and he did thereupon depose, tes- 
tify, and say as follows: 

GrorGE W. GILL, being duly sworn, deposes as follows in answer 

to interrogatories : 


46—216 
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824 Q. State vour name, age, residence, and occupation. 

A. My name is G. W. Gill; my residence is Worcester, 
Massachusetts; aged fifty-seven; my occupation that of manufact- 
urer. 

Q. Are you a holder of any of the first-rnortgage bonds of the 
Chicago, Danville and Vincennes Railroad Company on the Illinois 
Division? If yea, state how many of such bonds you own and how 
long you have been the owner thereof. 

A. I own $100,000 of such bonds, and have owned them continu- 
ously for about five years. 

Q. How many, if auy, of such bonds, aside from what you own 
in your own right, were you agent for or did you control in October, 
1873? 

A. I controlled, beside my own bonds, about $80,000. 

(). Please state whether on any of such bonds the said railroad 
company paid any interest before October Ist, 1875, or since that 
time. 

A. They have not. 

(). Have you ever at any time funded any of such coupons be- 
longing to said bonds into certificates of indebtedness or converta- 
ble bonds of said railroad company ? 

A. None of such coupons from said 184 bonds have ever been 
funded in any manner. 

Q. Was any application ever made to you by any officers or agents 
of the company desiring that vou should consent to fund the said 

coupons on such 184 bonds? If yea, state when such appli- 
825 cation was made, who made it, and what was done by you at 
such application. 

A. There was such an application in the winter and spring 
of 1873-4, several times, by Mr. Chur & Mr. Wheeler. After several 
interviews | utterly refused. 

Q. Please state whether any of the coupons from such bonds fall- 
ing due from and after October 1st, 1872, have ever been delivered 
to William R. Fosdick, as special trustee, for any purpose. 

A. No, sir. 

Q. You can state whether you ever at any time consented to the 
funding propositions of said railroad company or agreed in any 
manner, and, if so, how, to postpone for any period the payment or 
collection of the interest on said bonds. 

A. I have not. 

GEORGE W. GILL. 

Subscribed and sworn to before me this 23d day of May, 1876. 

EDWARD L. OWEN, 


U. S. Commissioner for the Southern District of New York. 


And thereupon intervening petitioners call Samuel D. Page, who, 
having been by me first cautioned and sworn to testify the truth, 
the whole truth, and nothing but the truth in the matter of 

826 controversy aforesaid, I did carefully examine the said Sam- 
uel D. Page, and he did thereupon depose, testify, and say as 
follows: 


- 7 «a 


4) 


W- 
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Q. Please state your name, age, residence, and occupation. 

A. Samuel D. Page; aged '38; residence, New York city; present 
occupation, advertising agency business. 

Q. What was your business during the vears 1872 and 1873”? 

A. I was, you may say, connected with the house of W. B. Shat- 
tuck & Co.—confidential clerk to W. B. Shattuck—office man- 
ager, Kc. 

@. Where was that? 

A. It was at 23 Nassau street. 

Q. In the year 1872 and 1873 was the said firm of W. B. Shattuck 
& Co. engaged in any financial operations for account of the Chicago, 
Danville & Vincennes Railroad Company ; and, if so, what? 

A. They were engaged in the sale of the bonds of the Chicago, 
Danville & Vincennes Railroad Company. 

Q. Was the said firm of W. B. Shattuck & Co. engaged in the 
sale of such bonds in pursuance of any agreement between them 
and the railroad company or simply on their own account ? 

A. It was in pursuance of an agreement with the railroad com- 
pany. They were the regular appointed financial agents of the 
railroad company for the sale of bonds. 

Q. Please look at the paper now handed you, marked “ Ex- 
827. ~—s hibit A, deposition of Mr. 8. D. Page,’ and state what it is. 

A. It is a cireular; it is a printed copy of a circular prepared in 
the office of W. B. Shattuck & Co., under date of June 24th, 1872, 
the first portion of which was submitted to Judson & Tenney, presi- 
dent and treasurer of the railroad company, and signed by them as 
their statement of the facts concerning the company and the bonds. 
[t also includes a circular issued by W. B. Shattuck & Co. for the 
use of their agents in promoting the sale of the bonds. 

(). Please state whether circulars similar to the one you have 
were circulated in extensive quantities or not about the time of their 
date ? 

A. Thev were. The firm of W. B. Shattuck & Co. had sub-agents 
who had been appointed as agents for the sale of these bonds. I 
should think there were 125 of them. I think there were over 100 
of them; and these circulars were printed in large quantities, and a 
quantity sent to each one of these agents for their use in distributing 
among their acquaintances and customers. ‘These agencies were situ- 
ated throughout the New England States. Maine, Massachusetts, 
Connecticut, New York, Pennsylvania, Maryland,and Delaware would 
embrace the territory where they were mainly distributed, and the 
circulars were sent to them for their distribution and their use to- 

wards influencing sales. 
825 . Please state what the paper now handed you and marked 
“ Exhibit B, deposition of Mr. 8S. D. Page,” 1s. 

(J. Itisa copy of what purported to be an agreement between the 
Chicago, Danville & Vincennes Railroad Company and Mr. James 
D. Fish, by which the delivery of bonds from the trustee to the rail- 
road company was to be limited to the amount for which expendi- 
tures had been incurred in the construction of the road, or en)/1- 
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neer’s estimates furnished for material, &c., which were to be applied 
towards such construction. 

Q. State what connection the said paper marked “ Exhibit B” 
has with the statement in “ Exhibit A” as to the issue being re- 
stricted by special contract between the company and its trustees. 

A. What purports to be the contract which has been mentioned 
is the document which was referred to in Exhibit A, according to 
my understanding of the case. 

(. State, if you know, what the original of that special contract 
between the railroad company and Mr. Fish was? 

A. Lean state my understanding of it. It was prepared at the 
suggestion of Mr. Shattuck to Mr. Judson, the president, for the pur- 
pose of adding to the security which the bonds would have and of 
increasing their sales by giving such security to the public. My 

recollection of this Exhibit B is that the general purport of 
829 such an agreement was considered and made in the office of 

W. B. Shattuck & Co. I don’t think that I saw the original 
copy signed by Judson and by Fish, but a copy was brought to the 
office by Mr. Shattuck, with the statement that it was a copy of the 
document which he had seen signed by those parties. The contract 
was then put into print, printed in connection with the circular from 
the office of W. B. Shattuck & Co., and distributed among our agents. 
In frequent conversations during the negotiation of the bonds with 
Messrs. Judson & Tenney the existence of the original contract was 
discussed and its effect upon bond sales considered. 

Q. During the time that you were negotiating such bonds and 
distributing such circulars state where the offices of the Chicago, 
Danville & Vincennes Railroad Company were in the city of New 
York and how near to them were the officesof W. B. Shattuck & 
Co. 

A. The office of the railroad company was at 38 Pine street; the 
office of W. B. Shattuck & Co. was at 25 Nassau street. The dis- 
tance was about one block, Pine street being the next street below 
our office, not three minutes’ walk. 

Q. What opportunity, if any, did the officers of the said 

Chicago, Danville & Vincennes Railroad Company have 
830 during such time for an examination and inspection of these 
several circulars ‘of which you have spoken ? 

A. Copies of the circulars which were issued from the office of 
W. B. Shattuck & Co. were as a practice,and I may savy invariably, 
placed in piles or in quantities upon the tables in our office, open to 
the inspection of every one who might come into the front office. 
Messrs. Judson & Tenney were both of them very frequently in the 
office, sitting at or near these tables and where these things were 
lying before them. All these circulars were issued with the distinet 
approval and inspection of Judson & Tenney. 

Q. Do you know when the Chicago, Danville & Vincennes Rail- 
road Company defaulted in its interest for the first time ? 

A. The first of October, 1873. 
Q. How do you know the fact that the railroad company de- 
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faulted in the payment of interest on its bonds at the date you have 
given ? 

A. Coupons of the bonds of the railroad company were sent to 
our office for collection, which were presented and not paid. Mr. 
Tenney, the treasurer, previous to the maturity of the coupons in 
October, 1873, informed me-that they should not be able to meet 

the interest when due. 
83 Q. At any time after October Ist, 1873, did you have an 
interview with James D. Fish touching the execution of the 
said contract between him and the railroad company, bearing date 
April 23d, 1872? If so, when was such interview ? 

A. I did; at the Marine Bank, in the city of New York. 

(). Please state when such interview occurred and what was said 
thereat. 

A. The exact date I cannot give. It was shortly after the default 
in interest. I went to see Mr. Fish, taking a copy with me of the 
circular upon which was printed the contraet purporting to be 
signed by him. I called Mr. Fish’s atiention to the printed con- 
tract, informing him that I was from the oflice of W. B. Shattuck & 
Co., and asked him if he had certificates or vouchers for all bonds 
which had been delivered to the railroad company as called for in 
the contract, stating to him that partiés were inquiring of us 
whether that contract had been adhered to. Mr. Fish took the cir- 
cular in his hand, looked at the contract, and said that he would 
see Mr. Judson about it. ‘That is all he said which had any bearing 
upon it. 

Q. Did Mr. Fish, on that occasion, in any manner claim that he 
had never signed such a document ? 

A. No, sir. 
832 Q. In the course of vour negotiation of such securities 
state what publicity you gave, if any, by publication in 
newspapers or otherwise of the matter of these circulars, and 
especially as to this matter of the restriction of the issue by special 
contract with the trustee to $18,500 a mile. 

A. Such statements were made very widely through the news- 
papers in the territory that I have spoken of by regular avertisements. 
They were advertised in the papers of large circulation—the Times, 
Tribune, Post, Express, Commercial, Financial Chronicle, and the 
papers generally having what we supposed was an influential circu- 
lation among the classes who were likely to be investors. 

Q. During all that time you can state where was the residence of 
Mr. James D. Fish and what was his occupation. 

A. I don’t know his residence. He was president of the Marine 
sunk of the City of New York. 

Q. Have you made search for any original papers given W. Bb. 
Shattuck & Co. by the said Chicago, Danville & Vincennes Railroad 
Company? If yea, produce any such paper, when it was procured, 
when it was handed to said W. B. Shattuck & Co., what such paper 
is, and in whose handwriting, and attach such paper to your answer 
hereto. 

A. I have searched for such papers and have found the original 
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document from which was printed the contract between the Chi- 

cago, Danville and Vincennes Railroad Company and James 
S30 D. Fish, which original document is hereto attached as 

Exhibit C. It was brought to the office of W. B. Shattuck & 
Co. in April, 1872, a day or two subsequent to the date affixed to 
the paper. To the best of my knowledge and belief the word 
“copy,” at the head, is in the handwriting of W. D. Judson and all 
the remainder of the document in the handwriting of Richard W. 
Wheelock, then clerk in the office of the Chicago, Danville & Vin- 
cennes Railroad Company. 


SAMUEL D. PAGE. 


Sworn to before me this 25d day of May, 1876. 
EDWARD L. OWEN, 
U’. S. Commissioner for the Southern Dist. of New York. 


Having completed the direct examination — George W. Gill and 
Samuel D. Page, and it appearing that William D. Judson, Amos 
Tenney, William R. Fosdick, James D. Fish, and George E. Bor- 
land have failed to appear to testify in this case, although duly 
subpcen-ed so to do, Mr. Crawford, solicitor for intervening petitioners 
moves the commissioner for an adjournment of the examination 
until the 24th, at 10 a. m,in order to move for an attachment 
against the said witnesses, and asks the commissioner for a certifi- 

cate of their non-attendance. 
834 Adjournment granted and certificate of non-attendance of 
witnesses executed. 
120 Broapway, May 24th, 1876. 

Pursuant to adjournment, intervening petitioners appear. 

Present: Henry Crawford, Esq., solicitor for intervening peti- 
tioners. 

It being suggested to the commissioner that an attachment has 
been issued against the said Judson, Tenney, Fish,and Borland, the 
examination is adjourned until 2 p. m. of this day. 

120 Broapway, May 24th—2 p. m. 

Pursuant to adjournment, intervening petitioners appear. 

Present: Henry Crawford, Esq., solicitor for intervening peti- 
wioners. 

further adjourned to the 25th, at 2 p. m. 


120 Broapway, May 25th. 


Pursuant to adjournment, intervening petitioners appear. 
Present: Henry Crawford, Esq., solicitor for complainant. 


And thereupon intervening petitioners call James D. Fish, 

$385 who, having been by me first cautioned and sworn to testify 

the truth, the whole truth, and nothing but the truth in the 

matter of controversy aforesaid, I did carefully examine the said 

James D. Fish, and he did thereupon depose, testify, and say as fol- 
lows: 
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I am fifty-six vears of age. 
(). Are you a director of the Chicago, Danville & Vincennes Rail- 
road Company ? 

A. No, sir. 

(). Were you ever at any timea director of said railroad com- 
pany; and, if so, when were you elected such director, and how long 
did you continue in office? 

A. I was director for several years, and resigned, I think, during 
the last year; I don’t know exactly when. 

(). Please specify when you first became director; in what year. 

A. | can’t state the time. 

(). Was it as early as the year 1870? 

A. I can’t tell without reference to the books or papers positively. 

(). Have you no recollection whether it was as early as the year 
1870? 

A. I feel quite sure it was, but I don’t care to make affidavit to 
that without some reference. I don’t remember time so well as | 
did onee. 

@. Were you nota director at the time the first mortgage was 
executed to you, that is now specified in the foreclesure proceedings, 

dated March 10th, 1869 ? 
836 A. I suppose that I was; I don’t rémember positively. 

(. You can state whether, according to your best recollec- 
tion, you did not continue such director from that time continuously 
until after a suit of foreclosure was instituted in your name against 
the Chicago, Danville & Vincennes Railroad Company. 

A. | was a director until that time—nntil since the litigation has 
been commenced. 

Q. I ask whether you were continuously. 

A. Yes, sir. | 

Q. During all of that time were you also a stockholder in that 
railroad company ? 

A. Iam not sure as to that. I wasa stockholder, if requisite that 
I should be one to be a director. 

(. Can you give no other answer to that question as to whether 
you were a stockholder in that corporation than that? 

A. I became a stockholder for that purpose, as well as I can re- 
member about it now. 

Q. So that, as a matter of fact, you were a stockholder also con- 
tinuously all that time? 

A. I believe so. 

(. When did you resign your position as director ? 

A. I cannot name the date. 

Q. Did you resign that position as director in pursuance of advice 
of your counsel and after suit had been brought? 

A. I resigned because I wanted to be free from it. I resigned of 

my own choice. 
od Q. I repeat the question whether you did not resign 
after you had received advice of counsel that it would be well 
for you to resign your directorship in the company ” 
A. It was my purpose to resign. 


CP 
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(). (Repeated.) 

A. I cannot answer that. 3 

(. Do you swear that you never had received any advice from 
your counsel in Chicago after this foreclosure suit was brought on 
the subject of your resignation as director ? 

A. I don’t remember any such advice. 

Q. Nor any communicated to you on that subject ? 

A. I don’t remember it. 

Q. Do you swear that none such exists ? 

A. I will not swear that, for I don’t remember it. 

Q. Was it not a subject of discussion between you and your co- 
trustee, and also your counsel, as to whether or not your position as 
director in the corporation was not hostile to your position as trus- 
tee, and therefore you ought to abandon your directorship ? 

A. I don’t remember that now. 

Q. Do you swear that that consultation did not occur? 

A. No, sir. 

@. You are not willing to swear that ? 

A. I don’t remember as I tell you. 

Q. Are you willing toswear that nosuch conversation, as a matter 
of fact, did occur ? 

A. I will not swear to that. 
838 ®. You are not now able to remember the details of any 
such conversation ? 

A. I am not. 

. Was your resignation in writing ? 

I don’t remember. 
). How did you resign your directorship ? 
A. I don’t remember. 
). to whom did you deliver your resignation ? 
\. That I don’t recollect. 
J. When did you deliver your resignation ? 
A. I don’t remem ber it. 
¥. Can you give us the month ? 
A. | cannot. 

Q@. Can you give us the year? 

A. It was in the year 1875. 

Q. How do you know you resigned if you do not remember 
whether it was in writing or how you resigned or to whom you re- 
signed ? . 

A. I have paid no attention to the duties as a director for many 
months and have known nothing about the affairs of the company 

Q. Is that all you mean when you swear that you have resigned ? 

A. I mean that I have resigned and I have spoken to the officers 
of the company about it, but whether I did it in writing or verbally 
only I can’t say; I believe I did it in writing. 

q. Are you able to produce & COpy of that writing ? 

A. I am not, at present. 

Q. Will you make search among your papers and see whether you 

can produce a copy of your written resignation, if any such 
$39 exists, and attach it to your answers? 


if it is to be found. 
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A. I will look for it. I have no objection to producing it 
I have no remembrance about it now. 

Are you still a stockholder? 

I am not. | 

When did you transfer your stock ? 

I can’t tell the date. 

To whom did you transfer it ? 

I don’t remember that. 

How did you transfer it? 

With the ordinary power on the back, I suppose. 
What consideration for the transfer? 

I don’t remember the price now it was sold for. 
Do you swear you sold it? 


I do. 


gut yet you don’t know when you sold it; you don’t know to 


m you sold it? 
A. 
Q. 
A. 
Q). 
A. 


I don’t remember. 
Nor for what price you sold it? 
No, sir. 
How did you sell it, through a broker? 
No; I sold it privately. 
And yet you do not even know > 
I don’t remember. 
You sold it last year, did you ? 
[am not sure about that. 
You are not sure of it? 
I am not. 
Q. Did you not swear in your answer in this case that you 
sold it on June 24th, 1875? 
A. Perhaps I did. 
Did you, as a matter of fact ? 
I don’t say. I don’t know whether | 


did or not. I can’t re- 


member dates so well now. 


Q). 


Didn’t you swear at the same time that you ceased to bea 


director on the same date, June 24th ? 


A. 


I don’t know. I didn’t come here prepared and I didn’t know 


what you were going to ask me. 


Q). 


Can you not ascertain to whom you sold that stock, and when, 


and for what price? 


A. 
’ ( ). 


Perhaps I might be able to do it. I think so. 
Will you, then, refresh your recollection by any papers in your 


power and upon your examination hereafter state the date of the 
sale of the stock and the price and the purchaser ? 

A. I should consult counsel to know whether that Is a proper 
questions, whether those are proper questions for me to be required 
to answer. 

Q. Have you any official connection with the Marine Bank ? 

A. I have. 

®. What connection ? 

A. President of it. 

Q. How long have you been president ? 
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A. More than fifteen years. 
(). Continuously ? 
841 A. Yes, sil 


Q. Has that bank ever been the creditor of the Chicago, 


*) 


Danville & Vincennes Railroad Company 

A. They have. 

To what extent? 

A. I can’t tell you now. 

@. How much, about? 

A. I would not try to say how much about without ascertaining 
by investigation. 

Q. About $50,000 ? 

A. I refuse to say how much until I ascertain exactly. 

Q. Will you ascertain exactly and then answer the question? 

A. I will investigate and ascertain ’ 

@. And answer the question ? 

A. If it is a proper question to be answered I will do it. 

Has not the Marine Bank continuously for the last four or five 
vears been a creditor to a large amount of the Chicago, Danville & 
Vincennes Railroad Company? 

A. I don’t know that they have all the time. 
©. Have they not been continuously for the last two years ? 
A. They have. 
Q. A pretty heavy creditor? 
A. Quite an amount. 
Q. Has not the bank for the last two years held as collateral se- 
curity for the amount of its claim against the Chicago, Dan- 
842 ville & Vincennes Railroad Company a large amount of In- 
diana Division and convertible bonds, and do they not still 
hold those? 
A. Sotne of those bonds that you have named they do own. 
@. Which? 
A. Convertible bonds. 
Q. What has become of the Indiana bonds that were formerly 
held by the bank ? 
A. I don’t know. 
Q. Were they sold out under hypothecation ? 
A. I have no recollection of any sale of them. 
Q. Were they not at one time held by the bank in pledge to secure 
the debt ? 
A. I can’t tell you positively about that. 
Q. How many of the convertible mortgage bonds of the railroad 
company are now held by the bank ? 
A. I don’t know the number. 
Is it not about $180,000 ? 
A. I can’t say without ascertaining. 
Is it not in excess of $100,000? 
A. I can’t state without ascertaining. 
(). Can you not swear that is in excess of $100,000? 
‘ I decline to answer you the question until I ascertain. | 
don’t know. 
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Q. You swear you don’t know whether the amount of converti- 
ble bonds held by the Marine National Bank, of which you are 
president, exceeds $100,000 ? 

A. I swear that I don’t know the numbers, and therefore I 
845 decline to answer that question in that way. 
®. To answer whether it exceeds $100,000 ? 

A. Yes,sir; I do. 

Q. Do they not hold a large amount of convertible mortgage 
bonds? 

A. Quite a number. 

Q. Have they not held them continuously for at least two vears? 

A. I can’t state the length of time. 

(). In excess of one year? 

A. Yes, sir. 

Q. The bank held them at the time you instituted these proceed- 
ings to foreclose the first mortgage, did it not? 

A. They did. 

Q. What other bonds of the railroad company, if any, does the 
Marine National Bank hold in hypothecation for debts of the rail- 
road company ? : 

A. Chattel-mortgage bonds. 

©. To what amount? 

A. $100,000. 

. When did they procure them ? 

A. I can’t state the date. 

Q. Did they not procure them in hypothecation after you had in- 
stituted this suit to foreclose the first-mortgage bonds ? 

A. I don’t remember it that way. 

(). Will you swear that it was not after the 27th day of February, 
1875? 

A. I swear that I don’t think it was after. 

©. You swear that you don’t think it was after? 

A. Yes, sir; but I can’t state the time. 
S44 Q. Will you ascertain just the day when that amount of 
chattel-mortgage bonds was delivered to the Marine National 
Bank, and attach the date to your answer? 

A. I don’t know that I could ascertain that. 

©. Who were the bonds delivered to? 

A. I don’t remember. 

(). Did you have any hand in the negotiation by which they were 
delivered by the railroad company to the bank ? 

A. I did not,to the best of my recollection 

Q. Nor any knowledge of it? 

A. I know that we had them. 

Q. And you were a director in the railroad company at the time, 
were you? 

A. Yes, sIr. 

. Did you not know that negotiations were pending by which 
you were to get them before you did receive them in lypotheca- 
tion ? 


A. I don’t know that. 
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9 You are a large stockholder of the Marine National Bank, are 
vou not? 

A. Not very large. 

Q. A considerable amount of the stock ? 

A. Not more than I wish I had at present. 

Q. Were you present at the meeting of the board of directors of 
the railroad company when this ch: attel- mortgage bond was ordered 
to be issued ? 

A. I don’t remember now. 

Q. What is your best recollection ? 

845 A. I would not make any affidavit to that without a refer- 
ence to the record or ascertaining from the record. 

Q. Have vou no personal recollection on the subject of whether 
you were present when these chattel-mortgage bonds were ordered 
to be executed ? 

A. Nothing more than my belief. I would not want to qual- 
ify-——- 

Q. What is your recollection, according to the best remembrance 
which you can give, whether you were present at the meeting? 

A. I believe I was aware of it when it was done, when it was au- 
thorized, but I don’t remember positively. 

Q. Did you not attend a meeting of the board of directors, ac- 
cording to your best recollection, and vote for the execution of these 
chattel-mortgage bonds and the issue of this one million dollars of 
bonds? 

A. I don’t know positively. It is probable, but I don’t know; I 
don’t remember it now. | 

Q. That occurred in January, 1875, a little over a year ago, 
did it? 

A. I don’t know. 

Q. Have you no recollection on that subject ? 

A. I have not. 

Q. How many members of the board of directors were there? 

A. I believe five; or five were required for a quorum, but I am 
not sure. I think five were required for a quorum, but I don’t 

know the whole number of the directors’ board. That can be 
846 — ascertained without taxing my memory. 

Q. Do you not know that it required the presence of all 
of the five members of the board of directors who resided in New 
York, yourself included, to make a quorum of the board ? 

A. It required five, I believe. 

Q. And there were five meinbers of the board of directors living 
in the Kast, were there not ? 

I don’t know how that was; I don’t remember. 

(. Were you co-trustee with one James W. Elwell in what is 
cated a convertible mort: gage issued on the 16th day of December, 
1872, by the Danville Railroad Company ? 

A. I was. 

Q. When you instituted in connection with Mr. Fosdiek this fore- 
closure proceeding on the first-mortgage bond were you not at that 
very time a trustee under this cony ertible mortgage ? 
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A. When the suit was instituted I believe I was. 
Q. When did you resign that secondary trust 7 
A. I can’t give you the date. 

(). Wasn’t it some time after? 

A. It was after; some time after. 

(). Was it not done in pursuance of advice given you by vour 
local counsel living in Chicago that you ought to resign that trust 

because it was hostile to the trust of the first-mortgage bonds? 
S47 A. I did it by advice, but I don’t know that it was prompted 
by the counsel in Chicago. 

. By whose advice ? 

A. I don’t remember; parties with whom | had been associated, 
acquainted with. I don’t remember the particular conversation. 

Q. Did you not receive the advice of counsel on that subject ? 

A. I have no recollection of ever receiving advice from counsel or 
consulting counsel in relation to it. 

Nor corresponding with counsel in relation to it ? 

A. I have no remembrance of it. 

(). Nor having your attention drawn to it by your co-trustee, Mr 
losdick ? 

A. I don’t remember about that now; I don’t know who advised 
me or with whom I had the conversation. 

(. Are you willing to swear that your local solicitors in Chicago 
did not, either verbally or in writing, advise you be fore } your resig- 
nation of this secondary trust that you ought to resign? 

A. I have no recollection of any correspondence with them or 
any conversation. 

(Reneated.) 

A. Who do you eall my local counsel at Chicago? Who do you 
refer to? I don’t know whether you mean local here or at Chicago. 

Q. I said local at Chicago. Who are your counsel in Chicago for 

the foreclosure of this mortgage ? 
$48 A. I think it is Mr. Campbell. Mr. Fosdick attended to 
the matter personally. I never went there. 

(). Do I understand you, then, to testify that you never received 
any advice on the subject of your resignation from your counsel in 
Chicago ? 

A. I have no recollection of such advice as that. 

» J repeat the question : Do you swear positively that you did 
not receive advice suggesting the propriety of your resignation of 
your junior trust? 

A. I answered you before, and answer it the same way again. I 
have no recollection of receiving any advice from counsel. 

). What occasioned your resignation, then ? 
A. As trustee? 
(). Yes. 
\. To have less complication in conflicting trusts. 
Q. You thought it would complicate matters that you were trus- 
tee in the first-mortgage bonds and also trustee in the sec — t 
A. That is the way it seems to me now, as | remember 1 
Q. Who suggested or consulted with you on these mort ta ? 
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A. I don’t know. 
‘an you name any one single person ? 


» j 
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De 
Q. Did you resign, then, purely from conclusions that you 
849 = arrived at without consulting anybody that it would compli- 
‘ate matters ? 
A. I did speak of it with friends; I don’t remember to whom 
now. 

Q. Can you name any of the friends that you spoke to? 

A. I will not undertake to name any. 

Q. Did you consult with your co-trustee, Mr. Fosdick, on that sub- 
ject? 

A. I don’t remember whether I did or not. 

Q. Did you consult with Messrs. Judson or Tenney on that sub- 
ject ? 

A. It was spoken of with them, but I don’t remember the time or 
the words, 

Q. Did they agree with you that it would be proper that you 
should resign the junior trust so that you could he still a representa- 
tive of the first-mortgage bonds? 

A. I don’t remember what their choice was. 

. Do you know whether they concurred in your views that you 
should resign or whether they did not concur? 

A. I have no recollection what their wish was in regard to it. 

Q. How did you resign your trust in this convertible mortgage ? 

A. By letter, I believe. 

Q. Directed to whom ? 

A. To the company—to the officers, as I state ; I don’t remember. 

I don’t recollect the time and manner of doing it exactly. 
S50 My memory is not so good in my old age as it used to be on 
those little matters. 

Q. Prior to your resignation did you not know that it had been 
made a point of objection to you, as representing the first-mortgage 
bonds, that you did hold this trust under this convertible mortgage 
bond ? 

A. I don’t think I understand your question. 

(). (Repeated.) 

A. By whom? 

(). By the first-mortgage bondholders or some of them. 

A. I don’t remember now that there was any objection made 
about it. 

(). What do you mean, then, by your statement that you resigned 
In order to avoid complications ? 

A. It looked that way in my own judgment in the matter, that 
there was a controversy about it; that I should not be a trustee in 
the second mortgage. 

QQ. What do you mean by your statement that there was a con- 
troversy about it? 

A. ‘That there was a litigation. 

Q. Litigation about what—about your representing the second- 
mortgage bonds or representing the first ? 


> 
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A. For the foreclosure of the road ; foreclosure of the bonds. 
(). Was your resignation accepted by anybody; if so, by whom? 
A. I don’t think I ever heard from it after I sent it there. 
S51 (). Sent it where? 
A. As 1 supposed, to the proper parties to whom | should 
make the resignation. I don’t remember now the phraseology 

(). How did you send the resignation ? 

A. I don’t know. 

(. Was it to the officers of the railroad company ? 

A. I told you I don’t know. 

(). Was it to your solicitors in Chicago? 

A. I told you I didn’t know to whom I sent it. 

(). Have you got a copy of that resignation? 

A. I have no knowledge whether I have or not. 

Q. What do you mean, then, by your statement that you did re- 
sign, if you cannot remember to whom you resigned or how you 
resigned ? 

A. lL remember that; but when you want the phraseology of the 
resignation, and to know to whom it was addressed, | can’t tell you 
or whether I have a copy of It. 

(). ‘To whom was it delivered ? 

A. I don’t remember. 

(). Are you not able to state whether +-was or was not delivered 
to the president or the board of directors of the railroad company ? 

A. I believe I sent it to the office of the company addressed 
852 _—to the president—that is my belief; but the date or the man- 
ner ol sending it I cannot well state. 

(). Will you examine your papers and refresh your recollection, if 
it can be refreshed by any papers, and state the date of such resig- 
nation, and, if it is in writing, append a copy of it? 

A. I don’t know that I kept a copy. I will look for it. It seems 
to me it would be much more easy to find it from the company. | 
can’t remember about it. Mr. Borland probably has a better recol- 
lection about it than I have. 

(. The effect of the foreclosure of the first-mortgage bonds would 
be an extinguishment of the convertible mortgage bonds and the 
chattel-mortgage bonds, would it not? 

A. That is a question I could not give you any information upon. 

@. What relation does Mr. James W. Elwell bear to the Marine 
National Bank, of which you are president? 

A. He is a director. 

@. What else? 

A. A friend of the bank. 

Q. Is he not vice-president of the bank ? 

A. He is not. 

(). How long has he been a director? 

A. He has been a director from the beginning—as long as I have 

known anything about the bank. 
853 (). Are vou interested in any of the bonds of the Chicago, 
Danville & Vincennes Railroad Company ; and, if so, in what 
issues of bonds? 
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A. I have some of both ; Illinois and Indiana Divisions. 

Q. Have you purchased some of the Indiana Division bonds since 
this litigation has been pending ? 

A. I have. ; 

Q. Have you purchased any Illinois Division bonds since this 
litigation has been pending ? 

A. I have. 

Q. And vou still possess those bonds ? 

A. I have some of both divisions, Illinois and Indiana. 

Q. What relation to you is Mr. Jolin D. Fish? 

A. He is a son of mine. 

Q. Is he interested in bonds of that railroad company ? 

A. He has some bonds. 

(). What issue ? 

A. Illinois and Indiana. 

(). Purchased since this litigation was pending? 

A. I can’t tell you when he purchased them. I believe so. 

(. Is he engaged in the bank there of which you are president? 

A. He ts. 

Q. What relation is Benjamin Fish to you? 

A. He is a brother of mine. 

Q. Has he any connection with the Marine National Bank, of 
which you are president? | 

A. He is a teller there. 
S54 @. What aged man ? 
A. About forty. 

Q. What aged man is Mr. John D. Fish? 

A. Thirty. 

Q. Is Mr. Benjamin Fish a holder of any of the security of that 
road ? 

A. I don’t know. 

@. You have no knowledge on that subject? 

A. I have not. 

(). Have you ever sold or delivered to either Mr. John D. Fish or 
Mr. Benjamin Fish or put into their hands for any purpose any of 
the bonds of that road ? 

A. I have not. 

Q. To what extent are you a holder of bonds of the Indiana Di- 
vision of the railroad ? 

A. I can’t tell the exact number. I think about eleven bonds. 
Q. Have they all been purchased since this litigation ? 

A. They have not. 

Q. How many bonds of the [llinois Division are you the owner of ? 

A. I think eight. I am not sure. 

Q. Have they been purchased since this litigation or before ? 

A. Some before and some since; not very positive about that. 

Q. When did the railroad company default in its payment of its 
interest on the first-mortgage bonds of both divisions ? 

A. As well as | remember the Ist of October, 1873. 
830 Q. What provision did the railroad company make in the 
way of soliciting its bondholders to fund their interest ? 
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A. I can’t tell you. 

Q. Were you a bondholder at that time? 

A. I was. 

@. And astockholder and a director and a trustee ? 

A. Yes, sir. 

Q. And yet you swear that you are not able to state what pro- 
vision the railroad company made in the way of soliciting bond- 
holders to fund their coupons ? 

A. I cannot. 

Q. Do you swear that you don’t know that they issued circulars 
asking their stockholders to fund the coupons upon their bonds? 

A. I took no active part in that transaction. 

Q. I didn’t ask you that. 

I believe they did, but I don’t know the circumstances about it. 

Q. Examine the paper now shown you and state whether or not 
that is the original of one of the funding circulars issued by the 
Chicago, Danville and Vincennes railroad in November, 1875. 

A. I suppose it was, but I don’t know. 

Q. Did you not about that time see circulars exactly like that in 
the office of the railroad company, and were you not consulted with 
regard to their circulation ? 

‘A. I don’t remember that I ever was; I believe that I took no 

part in it. li 
SO6 Q. Did you not about that time see these circulars and 

know that they were being distributed among all the bond- 
holders whose names could be ascertained in order to procure the 
a of those coupons? 

l took no part in that matter, and | don’t know. I believe 
Phin did send circulars, but I don’t know the particulars; it was no 
part of my duty. 

Q. Did you not know that those circulars were being sent ? 

A. I did not. 

@. You did not? 

A. I did not; to my recollection I did not. 

@. You were not consulted about this matter ? 

A. I don’t remember. 

Q. You were not present at any board of the directors when the 
question of this funding scheme came up. Do vou swear that? 

A. No; I donot. I swear I don’t remember anything about it. 

Q. Did you not know that they were issuing circulars in large 
amounts to bondholders ? 

A. I supposed they were sent. I didn’t know about the amounts. 

Q. I willask you whether you were not employed by Mr. Judson 
to assist in that funding scheme. 

A. I was not. 

Q. Wait a moment; and whether you were not paid stock of 
the corporation as compensation for your services in that matter. 

A. I never was. 
857 Q. Was there not at that time stock issued to you and 
charged up upon the books of the corporation as expenses 1n 
funding coupons? 
48—216. 
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A. I don’t know of the charge. I had some stock sent me. 

(. When was the stock sent you? | 

A. I can’t state the date. 

@. What was it sent to you for? 

A. For services I had rendered and my friendship to the road. 
I had no compensation as payment. 

(). What services had you rendered ? 

They seemed to think I had rendered services. 

Q. I repeat the question: What services had you rendered ? 

A. I don’t know that I had rendered any. I never made any 
claim for any services. 

Q. And vou swear that you didn’t know that this stock was de- 
livered to you by the officers of the company as compensation to 
you in and about the funding of coupons ? 

A. I do swear I didn’t know anything of that kind. I never 
made any claim for services. 

Q. Did you not see about November, 1873, circulars: like that now 
shown you and marked “ Exhibit A 9” 

A. I can only speak from probability. I don’t know that I ever 
read one of them. I suppose | did. 

Q. Did what? 

A. See them. 

Q. But you don’t think you ever read one? 
858 A. I don’t think I ever read one through; I don’t know 
that I ever saw them. 

Q. You knew the bonds were being funded—some of them ? 

A. I believe so; yes, sir. 

(. And you had some bonds yourse!f? 

A. I had some bonds. 

. And you were trustee for the bondholders? 

A. Yes, sir. 

(). And yet you swear that you do not know that you ever read 
one of the funding circulars ? 

A. Mr. Fosdick took that part of it in his particular care and 
keeping himself. 

(. How many shares of stock were sent to you ? 

\. I don’t know whether it was fifty or one hundred. 

(). Was it not one hundred? 

A. Perhaps it was. 

©. Was it not $10,000 worth of stock ? 

A. It was not worth it. 

Q. That is the par value? 

= The par value it might have been; I am not sure of that., 

And that is the stock you sold afterward to some person that 
you ae not remember, on a date that vou do not remember, and for 
a consideration you do not remember? 

A. That is the same stock. 

(. It came to you mysteriously and went mysteriously ? 

A. Came to me without solicitation. 

Q. And went without your knowledge? 

A. No; it did not. 
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859 ©. You do not remember who it went to? 
A. I don’t now. I meant to get clear of it. 

Q. Is that the only stock given you in that manner? 

A. I don’t remember any other. 

(. Was there not fifty-five shares given to you at another time 
and charged upon the books of the company for expenses in con- 
struction ? 

A. I paid for some stock once. 

Q. Do you not remember in November, 1873, that the railroad 
company first made a proposition to its bondholders to fund their 
coupons by receiving convertible mortgage bonds? Was there a 
later proposition than that; and, if so, to what effect was that later 
proposition ? 

A. I don’t know. 

®. You do not know? 

A. No. 

Q. You do not know that they ever made a later proposition ? 

A. I remember that there were two propositions made at the same 
time. I believed that they could take certificates. 

Q. I will ask you whether that proposition with regard to the ac- 
cepting of certificates of indebtedness was not made Jater than the 
first, to wit, on November 20th, and is not referred to in the certifi- 
cate now shown you and marked “ Exhilat B.” 

A. I don’t remember particularly about this; it has entirely passed 
from my mind. 

Q. Do you remember seeing those circulars about that time? 
860 A. 1 don’t remember about it. 

Q. Your bank partner and co-trustee was one of the yery 
committee, was he not, Mr. Elwell ? 

A. It seems so. 

Q. Were you not in constant consultation, as a trustee in two 
mortgages and a director, and yourself a bondholder and a director 
in the railroad company, about the way to fund the interest? 

A. Not constantly—ocvasionally. 

(. Were you not frequently ? 

A. Sometimes. 

Q. And you knew that the corporation was issuing circulars of 
some kind, directed to their bondholders, to endeavor to induce them 
to 7 their coupons—you did know of it? 

. I believe that was so; yes, sir. 

Q. And you had ample opportunity to learn what the circulars 
were, if you had been so disposed, had you? 

A. I have no doubt of it. 

Q. There was no effort on the part of Mr. Judson or Mr. Borland 
or these other gentlemen to conceal that fact ? 

A. I was not aware of it. 

Q. Everything was open and above board as far as the represen- 
tations that were made to the bondholders ? 

A. So far as I know it was. 

Q. Therefore, if there was a representation m: = as to the 
$61 amount of the indebtedness of that company and the amount 
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of its property and the amount of its earnings, there was fair 
opportunity given to you to determine whether or not those repre- 
sentations were true or false, was there not? 

A. So far as I know. 

Q. Were you the purchaser of any of the bonds issued or the cou- 
pons attached to the bonds issued by the town of Covington, if any? 

A. I did buy some. 

Q. How many did you buy? 

A. I believe that I bought $5,000, par value. 

Q. Of the bonds ? 

A. Yes,sir. 

Q. When did you bry them? 

A. I can’t tell. 

Q. About what time? 

A. Oh, I can’t remember. 

Q. Who did you buy them of? 

A. I bought them from the company, I suppose. 

Q. What officer of the company represented the company in that 
trade ? 

A. I don’t know now. 

Q. Was it not Mr. Judson ? 

A. | cannot say. 

Q. Was it either Mr. Judson or Mr. Tenney? 

A. I don’t know. 

Q. Have you no recollection ? 

A. I have not. 

Q. You paid, did you, at the time for the bonds? 

A. That is my belief. 

Q. Was there any arrangement made between you and the 
862. company when you bought those bonds as to any guarantee? 
A. They guaranteed the principal and interest. 

Q. You mean the company guaranteed ? 

A. Yes, sir. 

Q. Do you think that any officer of the company, other than the 
president and the treasurer, assumed to negotiate those bonds and 
guarantee them ? 

A. No. 

Q. Then you are pretty clear in your recollection that you did 
negotiate either with the president or the treasurer ? 

A. I have no doubt about that. 

QQ. You answered a moment ago that vou could not tell ? 

A. I could not tell you which ? 

Q. I ask you whether it was not one or the other? 

A. Oh, yes, sir. 

Q. Was that guarantee in writing or on the bonds, or was it merely 
verbal? 

A. It was a guarantee in writing. 

Q. Have you the original of that guarantee ? 

A. I believe I have. 

Q. Will you produce the same, if you can, after searcli—find ‘it 
among your papers? 
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A. If it is a proper paper for you to see I will let you have it, if 
I can produce it. I will consult my counsel about that. 
Q. Is that your only answer to that question ? 
A. That I will consult my counsel. I believe I have the paper. 
It is a long time since I saw it. 
863 Q. Were the coupons paid on the Covington town bonds to 
you by the town of Covington? 
A. I don’t know by whom they were paid nor the manner of the 
collection ; I don’t remember now. I did receive payment. 
Q. Did not the railroad company pay yon $40 each on twenty 
coupons taken from Covington town bonds ? 
A. I don’t remember now. 
(. Will you swear it did not? 
A. I will swear that I don’t know. 
. You have no recollection on the subject ? 
A. I have no recollection from who the money came at present. 
(). Let me ask you whether vou do not remember that on the 3d 
day of October, 1874, Mr. Judson drew his draft as president of the 
railroad company on E. Ellery, the assistant treasurer at Chicago, 
payable to your order for $413.80; that that was forwarded for ac- 
ceptance, was accepted by Mr. Ellery, was endorsed by you, and col- 
lected through your bank, and that that is a copy of the original 
draft now handed you, marked “ Exhibit ©?” 
A. That I suppose to be a copy of the draft given. 
Q. What was that draft given for? 
A. For coupons on the bonds. 
(). The railroad bonds? 
A. On the bonds. 
(). That refreshes your recollection, does it? 
A. I didn’t know which of the coupons you meant, whether 
864 the first coupons or not. There were some coupons, if I re- 
member right. 
©. You understand now what I mean—I mean the ones the rail- 
road company paid. 
A. I suppose they may have paid them; that I don’t know. 
Q. Does not this draft represent those twenty coupons of $40 each 
due to you? 
A. I believe it does. 
Q. And that draft was paid to you, was it not? 
A. I do not think it was. 
®. You do not think it was? 
\. I don’t think it was. I think I took another for it, which was 
not paid. That is my belief; I don’t know. 
Q. Do you not know as a matter of fact that this draft was paid 
on the 8th day of February, 1875? 
A. I do not know it; | could ascertain. 
(. Will you ascertain and see? 
A. If you will give mea memorandum of it I will do so; I can- 
not remember those details. 
Q. Do you swear that it is now your impression, your recollection, 
that the draft was not paid ? 
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A. Or one taker instead of it. 

Q. I am just asking it as I want it answered. 

A. It was paid by a renewal, I believe. 

Q. Was not the renewal paid ? 

A. It was not. 

@. That is your recollection of the transaction ? 
S60 A. That [ believe : I believe sO:: I can’t tell exactly unless 
I have time to look those things up. 

Q. If, however, this draft was paid on the 8th day of February, 
1875, the railroad company paid you for its guarantee on the Cov- 
ington town bonds, did it not? 

A. I suppose so. 

Q. Did you not swear in your answer in this case of Osgood ag’st 
the railroad company and others that the railroad company never 
had paid you anything whatever on account of the coupons on Cov- 
ington town bonds? 

A. I don’t know from whom that money came, and | don’t know 
how Iswore then. I might have refreshed myself and known better 
about it then than I do now. You ask me these questions about 
dates that have gone by years. 

Q. Iam not asking you about dates at all. I am asking you 
whether your statement in the answer sworn to by you in the Os- 
good case, wherein you deny the payment to you by the railroad 
company of any sum to take up coupons of the town of Covington, 
was true or was not true? 

A. I don’t remember to what I swore then. 

(). If you swore in your answer in that case that the railroad 
company never had paid you any sum of money to take up the 
coupons of the town of Covington bonds, refresh your recollection 
by this paper now and by all the other facts. Was that statement 

true or was it not true ? 
866 A. Whatever I stated then I suppose I stated the truth. 1 
believed so. 

©. What did you do with that substituted and renewal draft 
which you think was issued to take up this? 

A. I can’t call to mind now. I have one, I believe, unpaid. 
Whether it was substituted for that I don’t know; nor did I know 
if the company paid me; whether they paid me out of their own 
money or acted as collection agents. 

Q. You were a director of the company, though, and did not 
know whether they were paying out their own money or acting as 
collection agents ? 

A. I don’t know how they collected it. They gave me a draft for 
the coupons, and I didn’t know but they had collected it out of the 
town. 

©. Have you fot that other draft now ? 

A. I think so. 

Q. Then you are a creditor of the company, too, are you—a float- 
ing-debt creditor ? 

A. | have the coupons. 

Q. And you have their guarantee? 
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A. Yes. 

Q. Then you have this obligation—you are a floating-debt cred- 
itor, are you, of the Chicago, Danville & Vincennes Railroad Com- 
pany ¢ 

A. I don’t make much of that; I would sell it very cheap 

(). Please answer my question, whether you are 4 floating- 
S67 debt creditor of the Chicago, Danville & Vincennes Railroad 
Company ? 

A. I am a floating-debt creditor of the town of Covington for the 
unpaid coupons. 

Q. And you have also, you testify, the guarantee of the railroad 
company in writing ? 

A. I have that, I believe. 

Q. And you have also this draft of the railroad company to evi- 
dence some of the coupons ” 

A. I don’t know that I have. I believe I have an unpaid draft. 

Q. If you have, then you are a floating-debt creditor? 

A. It is collateral for the coupons. 

(2. Were you ever a trustee in any other railroad mortgage out 
there covering any part of the railroad line from Chicago south- 
ward ? 

A. I can’t remember anything in connection with this company. 

(). Nothing in connection with this company ? 

A. Not that I remember. 

. Were you not, in connection with Mr. William R. Fosdick, a 
trustee in a mortgage executed by the Chicago, Danville & Vincennes 
Railroad Company, assuming to bea corporation authorized to build 
20 miles of railroad from Chicago southward to connect with the 
Chicago, Danville & Vincennes Railroad Company ? 

A. I don’t know that | was—if anything was ever carried into 
effect. I can’t say now. I would rather not undertake to give you 

a definite answer about that. 
868 & 869 A. You are not able to swear whether you were a trustee 
in the mortgage ? 

A. No; I don’t remember. 

Q. Did you not swear in your answer in this Osgood case that 
you were? 

A. Perhaps I did. 

(). Did you not swear as to the amount of bonds that had been 
issued under it and the amount that were outstanding ? 

A. Whatever I swore to then I supposed that I swore understand- 
ingly to and had information for, and now it has passed out of my 
mind and I don’t know. 

Q. You are not able to swear, then, whether you were ever a 
trustee in that deed ? 

A. I will not now make any affidavit in relation toit. I should 
have to refresh my memory. 

(. As to whether you did or did not accept the trust of the Chi- 
cago, Danville & Vincennes railway ? 

A. I must decline to answer that until I refresh my mind by in- 
formation. 
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Q. Were you not a director of the Chicago, Danville & Vincennes 
Railroad Company ? 
A. I don’t know that I was now. I don’t remember. 
Q. Would you not be likely to remember it 1f you ever were? 
A. The company never was. ‘There was no such company ever 
fairly got into existence, to the best of my recollection, or ever acted 
on. 
870 Q. How do you know if you don’t know whether you were 
ever trustee or director? 
A. There were some projects talked of that were not carried out. 
I can’t say now. 
Q. Who talked of the projects—you ? 
A. When 1 was spoken to, no doubt I did. 
Q. Who were you spoken to by? 
A. I don’t know. 
Q. You were spoken to? 
A. I don’t know that I was now. I don’t remember about it. 


Q. What do you mean by saying, then, that nothing ever came of 


the project—how do you know that? 
A. I don’t remember from my present speaking of the organiza- 
tion and existence of It. 


Q. Don’t you know, as a matter of fact, that a large amount of 


bonds was issued by the Chicago, Danville & Vincennes Railway 
Company, and did you not swear so in your answer ? 

A. Perhaps I did, but I don’t remember now. 

Q. Although you swore to this answer less than a year ago? 

A. That stands upon its merits. I had dates. 

Q. Your memory is all a blank on this subject now, is it ? 

A. It is not sufficient for me to inake an affidavit upon. 

@. Don’t you know now, as a matter of fact, that there were bonds 
of the railway Co. issued, and didn’t you attest them under your 
own hand on every one of those bonds ? 

A. I don’t know now that I did. 
87] Q. Isn’t it your best impression ? 

A. I will get the information and I will tell you afterwards. 
I don’t remember now. 

Q. Don’t you know now, as a matter of fact, that you and Mr. 
Fosdick authenticated with your own signatures at least five hun- 
dred thousand of bonds of the railway Co. purporting to be secured 
by a trust deed to you and Mr. Fosdick ? 

A. I don’t remember enough about it at present to testify upon 
the subject. 

Q. You don’t remember enough to testify whether any bonds at 
all were ever authenticated by you? 

A. Nothing definite. 

Q. I will have vour belief, then. 

[t is indefinite. I am willing that the testimony I gave be- 
bm should be used now, because then [ knew what I was—you ask 
me these questions at this length of time. 

Q. As a matter of personal - recollection, did you not .know that 


¥ 


¥ 


WILLIAM R. FOSDICK ET AL... &€. 885 


you signed, as trustee, and authenticated a large number of bonds 
of the Chicago, Danville & Vincennes Railway Co.? 

A. I will not swear to that without time to ascertain. 

(). How much time do you want? 

A. A day or two. 

Q. What wili enable you in a day or two to ascertain whether you 


did sign certain papers ornot? Have you gotany of the bonds” 


872 A. I will look for collateral information. 
. You have no personal recollection at present whether 

you ever signed any of those bonds or not ? 

A. I don’t remember about the signatures on them now. 

Q. Nor don’t remember about your being a trustee in the deed ? 

A. I think it not unlikely, but I don’t know enough about it to 
make an affidavit. 

Q. | asked you merely whether you did or not. 

A. I would not make the affidavit now without time for investi- 
gation to compare my recollection with facts which can be obtained. 

(). What facts can be obtained ? 

A. I suppose this is a matter of record ? 

Q. It isa matter of recollection whether you signed certain papers 
or not, too, is it not? 

A. ‘To some extent it Is. 


Q. And it is a matter of recollection whether you area director or 


not, is 1t not? 

A. Oh, ves, sir. 

Q. Did you ever see the record book of the Chicago, Danville & 
Vincennes Railway Co.? 

A. Their book of minutes, do you mean ? 

®. Yes. 

A, I never did; I never looked into it. 

Q. Were you not a director of it ? 

A. Yes, sir. I don’t remember now that I ever looked into it. 

(. Who is your counsel at Chicago ? 

A. As trustee? 
8735 Q. As trustee of the Chicago, Danville & Vincennes Rail- 
way Co. 

A. I don’t remember, unless Mr. Campbell. Mr. Fosdick made 
all the arrangements of engaging counsel. 

Q. I am not asking about the foreclosure suit against the railroad 
company. 

A. I don’t remember. 

Q. Don’t you know, asa matter of fact, that there were a large 
amount of bonds issued by Mr. Judson, or under his direction, of 
exactly the same make, printed from the same piate as the Chicago, 


Danville & Vineennes Railroad Co.’s bonds, issued in the name of 


the railway Co., and simply numbered on up continuously from the 
last preceeding bond of the railroad Co. authenticated by you as 
trustee ? 

A. I don’t remember that well enough to swear to it without in- 
vestigation. 
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Isn’t it your best impression and recollection that that is the 
fact ? 

A. Well, no; I don’t know enough about it to—I can’t give you 
that as my impression ; I am willing to investigate It. 

Q. Don’t you know that there is a foreclosure suit now pending in 
the circuit court of Cook county, Illinois, in which you are parties, 
to foreclose that railway mortgage and pay certain bonds that are 
outstanding under it? 

A. I don’t know it of my own personal knowledge now or recol- 


lection. 
S74 Q. Do you know a gentleman by the name of Mr. Edwin 
Walker? 
A. I do. 


Q. Has not he consulted you in regard to that matter ? 

A. Never, personally. 

Q. Have you ever authorized him to represent you as trustee in 
that case brought to foreclose the Chicago, Danville & Vincennes 
railway mortgage? 

A. It may have been done through Mr. Fosdick. I don’t know. 

@. Were you not consulted about it, and don’t you know that he 
did represent you * 

A. No; I de not. 

@. You do not? 

A. No; not now; I do not. 

Q. Look at the paper now shown you, marked Exhibit E, being 
a certified copy of what purports to be the answer of William R. 
Fosdick and James D. Fish in that foreclosure, and state whether 
that refreshes your recollection. 

A. I have no recollection about that now, any more than Mr. 
Fosdick, my co-trustee, has taken the whole management of it. 

Q. Was it a matter of consultation between you and Mr. Fosdick, 
your co-trustee, in these railway company bonds that Mr. Walker 
should conduct the proceedings in regard to your trust there ? 

A. I don’t know. Mr. Fosdick had full authority from me to do 

whatever he thought was proper in the selection of counsel 
875 and the management of the trust. I] believed in his good 
judgment. 

Q. Did he notify you, and was it a matter of consultation between 
you, that that Chicago, Danville & Vincetines railway matter did 
require that the trustees, yourself, and him should take some action, 
and did you then authorize him to take such action as he should 
deem best? 

A. I don’t remember that, except in a general way in regard to 
all this litigation, and the management of these I confided entirely 
in him. 

q. This particular matter has nothing whatever to do with the 
litigation of the Chicago, Danville & Vincennes Railroad Com- 
pany? 

A. [ have no recollection about it. 

Q. Was this answer, a certified copy of which is now exhibited to 
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you, filed by Mr. Walker with your authority or without your 
authority ? 
I know nothing about it. 

Q. Was it filed upon consultation with Mr. Fosdick, to your 

knowledge, or without consultation ? 
I have no recollection about it. 

Q. Did you ever employ Mr. Walker as solicitor to appear for you 
as trustee in that matter? 

A. Personally I never did. 

Q. Do you know whether your co-trustee ememployed bim ? 

A. I do not. 

Q. Did you ever have one single interview with your co- 
876 trustee, Mr. Fosdick, or with any other person with regard to 
your trust of the Chicago, Danville & Vincennes Railway 

Co.? 

A. | don’t remember now. 

(. Will you swear that you never did ? 

A. I will swear that I don’t recollect any time. 

(). I don’t ask you the time. 

A. It is past my memory. I know nothing about it. 

(). Were you not consulted by Mr. Judson on divers occasions with 
regard to the issue of these railway bonds, and did you not know 
that they were offered for sale here in New York? 

A. I don’t know it now. If I ever knew it has passed from my 
mind. 

Q. And you have no recollection now as to being consulted about 
the matter ? 

A. I don’t remember now about it. 

(). You knew, did you not, in October, 1875, that the company 
was unable financially to meet the interest on its bonds? 

A. I ascertained they were not able to pay promptly when due. 

Q. Did you fund the interest on the first- mortgage bonds of the 
Illinois & Indiana Divisions that you owned in 1873? 

A. I believe I did. 

(). You believe you did ? 

A. Yes, sir. 

Q. Is that the only answer? 

That is the answer. 
S77 Q. The only answer you can give—*“ you believe you did?” 
That is my impression. 


Q. Do you know how many of the bondholders funded ? 

A. I do not. 

Q. Did you take any pains to inquire ; and, if so, what? 

a. 3 did not. 

(). Didn’t you know as a matter of fact that they had not all 


funded—the first-mortgage bondholders ? 
A. I didn’t suppose they had, all; I didn’t know who had. 
Did not the officers of the company inform you from time to 
time that all had not funded ? 
A. No; they did not say anything about it. 
(). You were a director of the company ? 
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A. You we. ' 

Q. And yet they never gave you any information on the subject 
of the amount of bonds? 

A. I have no recollection. | 

Q. Was not interest paid on the convertible mortgage bonds after 
the default in interest on the first-mortgage bonds ? 


A. I think so. 


Q. You knew that, too, did you not? . 
A. ] am of that impression. 
Q. Didn’t you vote for that as a director? ’, 
A. I don’t know that I did. ' 
Q. And your bank received interest, didn’t it, on the convertible ; 
bonds it held? 
878 A. Not that I know of. I don’t think they did. 
Q. Do all the coupons on the convertible mortgage bonds 
that the Marine Bank holds remain in just the same position as they 
matured from time to time since November, 1873? 

A. I don’t know. 

(). You have no recollection of that? 

A. No recollection and no knowledge of it. 

©. No knowledge whatever ? 

A. No. 

Q. Did vou make any inquiry at and about the time that the 
coupons were being funded as to the amount of the general floating 
liability of the railroad company ? 

A. I don’t remember now that I did. | 

@. Did you know or have any means of knowledge as to its extent ' 
and amount? 4) 


A. I never investigated or enquired, so well as I remember now. 

Q. The company during all that time and for years previous had 
maintained its general business office in the city of New York here, 
had it not? 

A. They had an office here. 

(). What officers of the corporation maintained their oftice here ?. 

A. Mr. Judson, the president, was here; Mr. Tenney, the secretary, 
was here. 

(). The treasurer, was he not? 

A. Sometimes he was treasurer and secretary. 


@. Was the secretary here? ; 
S79 A. The dates I don’t know. Afterwards, I think, those 
officers were at Chicago. I should judgeso from that draft. 
Q. That does not say treasurer ? , 
A. Elwell, treasurer. 
Q. No, sir: it says assistant treasurer. 
A. I don’t know. ’ 


Q. Don’t you know that Mr. Tenney had been treasurer continu- 
ously of that company for four years ? 

A. I don’t remember about it. I didn’t know but Elwell had 
been. 

(). Was the secretary of the corporation here ? 

A. Which corporation ? 
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Q. The Chicago, Danville & Vincennes Railroad Co. 
A. Which one? 

Q. They never had but one secretary, I believe. 

A. I should have to refresh my mind about that. 

Q. Who is the present secretary of the corporation ? 
(The witness converses with Mr. Borland, the secretary.) 


The Witness: I was asking for information. 

Q. You were a director of the company all this while? 

A. Yes, sir. 

Q. And you ask for information as to who the secretary was? 

A. To confirm my impression. 

(). Can you state now whether the secretary's office was here in 

New York or not? 
S80 A. It was not, that I know of, here. I never saw the man. 
Q. In 1873 was not the office of the secretary in the city of 

New York, here? 

A. The office of the company was here, but the secretary, well as 
I remember who was the secretary, was not here. 

Q. In 1873? 

A. I don’t know who was secretary then; I don’t remember. 

Q. Who was the secretary in 1874? 

A. George E. Borland. 

(. Where was his office? 

A. He was at the office of the company. 

(). Where? 

A. The Union building. 

(). | want the name of the city. 

A. New York city. 

(). And the same in 1875? 

Ans. The same in 1875. Mr. Borland is here to make that cor- 
rection if [am not right. I can’t remember well about the date. 

Q. The corporation during that time kept books of account here, 
did it not, to which you as a director had full access? 

A. I never saw any books of account, nor don’t know that they 
were ever kept here. 

Q. Nor don’t know that they were ever kept here? 

A. No. 

Q. Did you ever make inquiry as to whether there were any books 
of account ? 

A. Never made any inquiry. 

Q. When the company went into default on its bonds, 
$81 you, as trustee, made no inquiry as to their financial condi- 
tion; do you testify to that ? 

A. I do not testify that. 

Q. Then what inquiry did you make and from whom, and what 
was the result? 

A. I don’t remember now. 

Q. Do you swear that you did make any inquiry? 
A. No. 
Q. You do not swear that you did not? 
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A. Only as to probabilities. I don’t remember the conversation. 
Q. Give us the probabilities, if that is the best you can do? 

A. I decline to do that. 

Q. Who did you make application to—to Mr. Judson, Mr. Tenney, 
or to whom? 

A. I only suppose general conversation ; I can’t say now. 

Q. Did you ask to see their books? 

A. Never. 

Q. Did you at any time examine their books while you were di- 
rector to see whether the entries were true or false ? 

A. I never did. 

Q. Did you ever make any inquiry of them? 

A. I have no recollection. 

Q. When the company went into default did you make any in- 
quiry as to the state of their accounts—how much they owed, how 

much their earnings were, or what their assets were—and did 
882. you examine any books or accounts or vouchers for the pur- 

pose of informing yourself as trustee of the condition of your 
trust? 

A. I never did. 

©. You never did ? 

A. Not that I knowof. I don’t know that the books were kept 
here. IJ never saw them. 

@. Did you ever make any investigation for the purpose of ascer- 
taining whether or not the representations in the funding circulars 
issued by the corporation were true or false? 

A. I never did. 

Q. Did you consider it your duty as trustee for these bondholders 
to make any such inquiry or not? 

A. I believed the statements of the company to be correct. 

(). Did you investigate what those statements were? Didn’t you 
say a moment ago that you never had read one of them? 

A. Those statements that you produced to me—I don’t know that 
I ever read them. 

. What other statements do you refer to ? 

A. Conversation in relation to the general condition of the com- 
pany and its affairs. 

Q. Who told you that they were paying interest on convertible 
mortgage bonds while they were in default on the prior bonds? 

A. I don’t know. 

Q. Did you ever make any investigation of the books of 

888 the company to see whether or not these Covington town 
bonds bought by you of the company, of which you were a 
director—whether the money arising from that purchase had ever 
been put among the assets of the company or entered on its books ? 

A. That is answered by my telling you that I never saw the 
hooks. 

@. Do vou know whether there are any entries on the face of the 
books showing the sale by that corporation to you or to anybedy 
else of those Covington town bonds? 


A. I do not. 
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Q. You assumed with regard] to that transaction, with the rest, 
that the statements of the otficers were all right ? 

A. I did. 

(). Did the railroad company ever pay any fund into the sinking 
fund of either of those.mortgages to your knowledge ” 

A. I don’t know that they ever did. 

(). Did you ever make any demand upon it that it should con- 
form to the covenants in the mortgage as to its sinking fund ? 

A. I don’t remember that I ever did. 

Q. Why did you not ? 

A. I don’t remember anything about it now. 

Q. Did you ever have any consultation with your co-trustee as to 
whether your duty was to enforce that covenant for the protection 

of the bondholders ? 
884 A. I don’t remember. 
Q. You never did take any steps to do it, did you? 

A. I don’t remember. 

Q. Would you be likely to remember it if you had taken any 
steps ? 

A. I think so. Mr. Fosdick attended to the principal part of this 
trust. 

Q. You were the silent partner of the trust, were you ? 

A. If you so choose to designate it. : 

Q. Do you know whether Mr. Fosdick, your co-trustee, ever made 
any investigation of the affairs of this company when it went into 
default, in 1873, as to its condition and as to the representation 
under which bondholders were asked to fund ? 

A. I supposed that he did. 

(). Is it simply a supposition ? 

A. I requested him to take this matter in hand and take charge 
and do what was right. 

Q. When did you request him ? 

A. At the time the coupons were funded. 

Q. Have you ever had any conversation with him since as to 
whether he did what was right and what he had done? 

A. I don’t remember that I have. 

@. You don’t remember that you have had any conversation 
since on the subject ? 

A. No, sir. 

®. That is, in November, 1873? 

A. At the time of the funding of the coupons. When it 

885 was proposed to fund them I requested Mr. Fosdick to attend 

to that matter, as I did not have time; and, believing he had 

plenty of time and opportunity to do it, I desired that he would, 

and he said he did and he wished those certificates for funding the 
coupons. 

@. Now, I ask you after that general direction which you gave 
him about the time the coupons were being funded, in 1875, what 
other consultation did you have with your co-trustee as to the con- 
dition of the trust property that you and he had 1n charge? 

A. After the appointment of the receiver, when Mr. Fosdick went 
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West, we consulted together, and I requested him to act for me in 
everything and I would submit to his judgment: and abide by it: 
whatever he did I would approve of ii—whatever he did. 

Q. Then do I understand you to say that from November, 1875, 
when the coupons were being funded, down .to February, 1870, you 
had no consultations with Mr. Fosdick about this trust ? 

A. I do not now remember any. 

Q. And you would be likely to recall any that occurred if they 
did ? 

A. If it was anything very important I would be apt to. 

(). But you swear that, so far as you are personally concerned, 

you never made any examination whatever into the con- 
886 dition of the property of which you were a director and for 
which you held this trust? 

A. I never examined the books. I have been on the road. 

(). How many years ago? 

A. I was over the road in 1872. 

). What time in 1872? 

A. I can’t tell you. 

Q. Did any of the officials here in New York, either Mr. Judson 
or Mr. Tenney or Mr. Borland, ever at any time undertake to con- 
ceal the books or papers or vouchers from your inspection if you had 
demanded it? 

A. Not that I am aware of. 

Q. Don’t you know that they kept books and papers and vouchers 
accessible in the city of New York during all of that time, so that 
you might have advised yourself, if you had been so disposed, of the 
condition of that property t 

A. I never asked for them. 

Q. (Repeated.) 

A. I never saw the books. Having confidence in their general 
representations and that they were correct, | never had occasion to 
verify them or ask to have vouchers and books. 

Q. You did nothing; you simply had complete confidence in 
whatever Mr. Judson or Mr. Tenney represented to you? 

A. I had very great confidence; yes, sir. 

(). They were co-directors with you? 
887 A. Yes, sir. I believed they were truthful, honest men. 
Q. And so you did not make any examination at all? 

A. No; I did not. 

Q. Although you knew that the company had come into default 
under their management, and was unable to pay its interest on its 
bonds, you made no examination whatever? 

A. I never made any exainination of the books whatever. 

Q. Nor did you ever ask to make any examination ? 

A. I don’t know that I did. I can’t remember that I did now. 

. The directors in New York at that time were James W. Elwell, 
your co-director in the Marine Bank, yourself, Mr. William B. Jud- 
son, Mr. Amos ‘Tenney,and Mr. Mathew Taylor, were they not? 

A. That is my recollection. 
Q. Who besides those were the directors of the company ? 
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A. I think there were some out of town, but I did not meet them. 
[ shall tell you, if I answer that, by saving | don’t know; I don’t 
remember. We did not meet them, as they were not here. I don't 
know how many. 

Q. Did you ever see any other director at any meeting except the 

five | have specified ? 
888 & 889 A. I have seen Mr. John Tenney, as well as I remem- 
ber, a brother of Mr. Amos Tenney. 

Q. Was he ever a director? 

A. I believe he was; that is my recollection about it. 

@. When was he a director? 

A. I don’t know that he was. 

@. Who were your other co-directors and where did they live? 

A. I believed that we had a large number of directors, but I don’t 
know now who they were. 

(. Can you name one single one except those five’ 

A. I will not undertake to name. 

. Can you name one? 

A. I cannot now. I had no interest to ingure into it. In fact, I 
will not make any affidavit and I will not swear whether there were 
any other directors or not. I don’t remember. 

Q. You do not know how many directors your company had ? 

A. No; I donot. I told you that some time ago. 

(). You can’t tell whether there were 11 or 5 or 20? 

A. No. 

Q. Have you any knowledge of the number of directors ? 

A. Iam not going to guess. I believe there was a larger number 

than five 
S9U Q. Is that the nearest answer you can give of the number 
of directors in that Co. in which you were continuously a 
director for five years ? 

A. I believed there were seven. I saw John Tenney, but whether 
there was a directors’ meeting or not I don’t know. 

Q. Don’t you know there were 11? 

A. No; I dun’t remember now. 

Q. How was the road in Illinois constructed—directly by the 
company or through some contract; and, if so, with whom? 

A. I don’t know. 

Q. Don’t you know that a contract was made between the rail- 
road company and Joseph E. Young «& Co., which firm was com- 
posed of William B. Judson, the president, and Amos Tenney, the 
treasurer, and Joseph E. Young, the general manager, to construct 
the Illinois Division ? 

A. I didn’t krow who were the members of the firm of Joseph E. 
Young & Co. I never knew. 

@. You were a director in the road at the time the contract was 
made ? 

A. Yes, sir. 

Q. And you swear you made a contract with a firm to construct 
the road and didn’t know who were the members of the firm? 

A. No: I did not. 

00—216 
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Q. You never made any inguiry ? 

A. I don’t know that I did. 
891 Q. When did you first find out who were the members of 
that firm ? 

A. I don’t know now. 

Q. Don’t you know that Mr. Judson was a partner ? 

A. I have heard so. I don’t know it. 

(). Haven’t you heard Mr. Judson say so? 

A. I have no recollection of hearing him say so. 

(). Haven’t you heard Mr. Tenney say that he was a member? 

A. I don’t know that I did. I don’t remember of either of them 
saying it now. 

(). You knew there was a construction contract; didn’t you hear 
Wim. Judson swear that in this office ? 

A. I don’t remember. 

Q. Isn’t it incorporated in your answers and pleadings in this 
very case ? 

A. In my answer? 

(). Yes. 

A. I don’t know that it was. 

Q. You don’t remember what was in your answer, do you, at all? 

A. I don’t remember. I had refreshed my mind at thetime. I 
didn’t know who composed the firm of Joseph I. Young & Co., not 
at the time, at any rate, at the time that any contract was made with 
thein while the firm was in existence. I knew nothing about that. 

[ never had any dealings with them. 
892 Q. Did you know or ever make any investigation as to 
how the accounts of that road were kept with Joseph E. 
Young & Co.? 

A. I never did. 

Q. You knew Joseph E. Young was a member of the firm, did 
you not? 

A. Of the firm of Joseph E. Young & Co.? 

Q. Yes. 

A. That would be a pretty reasonable conclusion. I don’t think 
| ever had any conversation about it. 

@. Did you ever make any inquiry as to how the accounts were 
being adjusted and kept upon the books of the corporation of which 
you were a director and for which you were a trustee of the bond- 
holders between Joseph E. Young and the company ? 

A. I don’t think I ever did. 

(. Did you ever ask to see a voucher? 

A. I don’t remember that I ever did. 

Q. When was the first time that you ever heard that the presi- 
dent and treasurer of your corporation were connected with that 
contract 7 

A. I don’t remember. 

Q. You swear that you did not know it at the time it was made? 

A. I did not, as well as I remember now. 

Q. Was it concealed from the board of directors of which you 
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were a member as to the interest which the president and treasurer 
had in that construction contract? 
[ think I never heard of it at the time. 
893 (). Did they vote on the contract themselves—Messrs. Jud- 
son & Tenney—sitting in the board of directors? 
A. I know nothing to the contrary. 
rs Isn’t that your best impression, that they did vote for it? 
It is only my presumption ; I suppose so. 

*y And that they did not, at the time they voted, reveal that they 
had any personal interest in it? 

A. That is my recollection. 

@. Would you have voted for the contract if you had known that 
the president and treasurer had been secretly interested in it? 
Wasn’t that the reason why it was concealed at the time ? 

A. I don’t know whether I should have voted for it or not. 

Q. Asa matter of fact they did fail to reveal any interest that they 
had ? 

A. I don’t remember that they told me of it or that I was aware 
of it. 

Q. When did they first tell you of it? 

A. I don’t remember anything about it. 

Q. You knew Joseph E. Young was the general marager of the 
Nera all the while, did you not? 

He was general manager; whether all the while or not I don't 
come 

Q. You knew that he was general manager during the progress 
of the work? 

That is my impression. 
894 Q. Did you ever make any inquiry as to how the vouchers 
were being attested with regard to this contract, when that 
general manager was the contractor or one of them’ 

A. No. 

(. And where he was also the official who attested the vouchers”? 

A. I don’t remember. 

(). How much was ever paid into the corporation on its capital 
stock ? 

A. I don’t remember. 

Q. Did you ever pay in a dollar direct to the corporation on a sub- 
scription to the stock ? 

A. I never subscribed to any stoek. 

Q. Have you any knowledge of how much was ever paid in? 

A. No. 1 don’t know anything about it. 

Q. Don’t you know, as a matter of fact, that the entire capital 
stock was issued to Joseph E. Young & Co. on their construction 
contract ? 

A. I don’t know. I know nothing about it. 

During all the time vou were a director and trustee you never 
asked ? 

A. No remembrance of asking. I will explain that by saying 
had the fullest confidence in Judson & Tenney, and supposed they 
were looking out for the interest of the company. I felt they had 
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the same interest I had and were vigilantly watching every- 
895 _— thing about it. 

Q. You knew of circulars that were being issued at the time 
that the first-mortgage I]linois Division bonds were being sold, didn’t 
you, through the instrumentality of the house of Bailey, Lang & Co.? 

A. I don’t know that I ever saw the circulars. 

Q. Didn’t you buy first-mortgage bonds when they were being 
issued about that time ? 

A. I took some bonds of Mr. Judson or Tenney. I don’t know 
which. 

Q. Look at that paper now shown you, marked Exhibit F, and 
state whether or not, according to your best impression, that 1s not 
an original circular, such as was issued by Bailey, Lang & Co., the 
official agents of the company, to promote the selling of the I/linois 
Division first-mortgage bonds. 

A. I don’t know anything about it. I have no recollection of ever 
seeing 1t before. 

. Did you ever see one like it? 

A. Or any one like it. 

Q. You did know that Bailey, Lang & Co. were the financial 

gents, constituted by the board of directors of the company, for the 

ile of bonds? 

A. I don’t remember now as to their appointment as agents. 

Q. You know that they acted and published themselves as 
agents ¢ 

896 A. I don’t remember it. 

. And were actively engaged in the sale of bonds? 

A. I supposed they were interested in the sale of bonds. I don’t 
remember what means they had or what authority they had to sell. 

Q. You did know that they were the agents ? 

A. No; I don’t remember that. 

Q. But they were engaged in the sale of bonds? 

A. I don’t know that I was aware of it at the time. 

Q. Do you know a gentleman by the name of A. F. Chur? 

A. I have seen Mr. Chur. 

Q. Don’t you know him? 

A. Yes. 

Q. Don’t you know him intimately ? 

A. No; not very well. 

Q. Don’t you know that he was, as a member of the house of Bai- 
ley, Lang & Co., occasionally engaged in the sale of those securities 
in the years 1869 and 1870? | 

A. Ido not. I don’t know that he was a member of that house. 

Q. State whether or not, according to your best judgment, the 
paper now shown you and marked Exhibit F is not an original 
pamphlet issued by Dailey, Lang & Co. to promote the sale of the 
Illinois Division bonds of which you were trustee. 

A. I have no recollection that I ever saw this or anv one of 
897 the issue there. I don’t remember of ever seeing any of 

those circulars. I never had any interest in sale of bonds. 
I never sold any of them; never was interested in the sale of them. 
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Therefore I don’t know. It would not be likely to be exhibited to 
me. 

Q. Have you ever made any investigation to ascertain whether 
or not this representation contained in this pamphlet, which I will 
read—* Subscriptions have been made to the capital stock of the 
company for upwards of $2,100,000, which will pay for the right of 
way, grading, bridges, covers, and other work of a similar character 
for the entire road and fora pertion of the iron “—was true or was not 
true ? 

A. I never investigated it; never knew anything about it. 

Q. Has the railroad company, to your knowledge, ever at any 
time since 1873, October Ist, paid any interest on its first-mortgage 
bonds of either division ? 

A. I don’t know that they have. 

Q. Are they also in default for all of the installments of the sink- 
ing fund due under the mortgages ? 

A. I never have received any. 

Q. Do you know of any being received ” 

\. I do not. 
(). After the default of the railroad company did you have any 
consultation with Mr. Judson or with Mr. Tenney with regard 
898 to whether you would or would not take any steps to fore- 
close the mortgages in which you were trustee if requested by 
certain of the bondholders? 

A. I don’t remember that; I don’t think that I ever discussed it 
with them. 

Q. Did you ever state to Mr. Tenney or to Mr. Judson that you 
would oppose any movement by outside members to foreclose that 
mortgage ? 

A. I have no recollection of ever making any such statement. 

. Would you have been likely to remember it now if you ever 
had made such a statement? 

A. That is a matter of opinion. If it had been any important 
conversation I think I should have remembered it. 

Q. You alleged in your bill, did you not, that you filed in the U. 
S. court in connection with your co-trustee that the railroad was 1n- 
solvent and that the mortgaged property was not worth the debts? 

A. I don’t know how the bill was made out; I cannot remember. 
I stand upon the bill. I will have to refer to the bill for that; | 
don’t remember. 

©. You have no recollection as to what your averment was ” 

A. I don’t recolleet. 
899 (. No recollection of consulting with your co-trustee as to 
what the allegations of that bill were ? 

A. It was left mostly to him, and he attended to nine-tenths of all 
the business of the railroad company, of which we were trustees. 

Q. Did vou not, after the suit was brought, consult ? 

A. I consulted with him and left it to him. 

(). And in that consultation was it not agreed by both of you that 
the road was insolvent and it was not worth its mortgage debts? 

A. No; | don’t remember that. 
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Q. Any statement mentioned in the bill filed by you to that effect 
would be, in your judgment, an untrue statement, would it not, if 
filed by your solicitor? 

A. I would not like to say that. They use terms in law that are 
pretty strong sometimes that in our conversation together we do not 
put the same construction upon. I considered that a good road and 
always have. 

Q. I do not ask you that. 

A. If you want to know, I think it is worth the mortgages. 

(). All of them ? 

A. I suppose so; but that bill, whether it is required in the bill 
to make such an averment, I don’t know. I don’t know that I read 

that particular bill. 
900 Q. Therefore, in your view, it being worth all the mort- 
gages, you are anxious to save the debt of the Marine Na- 
tional Bank, are you ? 

A. I would like to see all the debts, everybody’s, paid. 

Q. You are averse, are you not, as trustee, to a foreclosure of the 
mortgage that will cut off the bonds called convertible and the 
chattel-mortgage bonds and the debts, are you not? 

A. I will not say that. 

Q. Is that your only answer to that question ? 

A. I decline to answer that question. 

Q. What direction have you ever given to your solicitor there in 
Chicago as to taking active steps to foreclose the first-mortgage bonds 
on either division ? 

A. Personally, none, except what was done by Mr. Fosdick. 

Q. What do you know of the condition of that litigation—any- 
thing ? 

A. I am not well informed as to the litigation. 

@. Have you had any consultation, frequent or otherwise, with 
your co-trustee ? 

A. Occasionally, when I have seen him. 

. You have been in frequent consultation also with Mr. Judson 
and Mr. Tenney about it, have you not? 

A. I have not. 

Q@. Have you not consulted with them in regard to the status of 
the foreclosure? 

A. I have had some consultation with them, but not frequently 

nor much; very seldom have seen them for the last year. 
90] @. Do you know the firm of W. B. Shattuck & Co.? 
A. I believe there was such a firm. 

Q. Do you know or are vou personally acquainted with Mr. Shat- 
tuck ? : 

A. I never saw him but once that I recollect. I never-had any 
conversation with him. : 

Q. He was constituted, was he not, during the time that you were 
a director of the railroad company, the financial agent of the com- 
pany for the purpose of selling the Indiana Division bonds? 

A. I believe he was. 
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You voted, did you not, as a member of the board of trustees, 


I don’t know whether I did or not. 

Is it your recollection ? 

! recollect nothing about it. 

You were also a trustee in the mortgage on that division, were 


you not? 


A. 
Q. 
A. 
Q. 
A. 
(). 
A. 


Indiana? 

Yes. 

Yes. 

Owner of some of the bonds? 

Yes, sir. 

And bought some of the bonds early, did you not? 


I did. 


. Soon after they were issued ? 


Yes, sir. 
And were interested in the market price of them ? 
Yes 
Kept them for investment? 
A. I paid as high price for them as anybody did. 
Q. What was the projected length of mile in Indiana of 
that line covered by the mortgage to you and your co-trus- 


I cannot tell without reference to tlre papers. 

Was it fifty miles? 

I don’t remember what it was. 

Was it eighty miles ? 

I don’t remember what it was. 

Was it twenty miles? 

You needn’t ask me any more, for I don’t remember and shall 


not try to say. 


(). 
A. 


Can you tell about how many miles ? 
I don’t remember near enough to give an answer. I suppose 


the statement in the mortgage is correct. I don’t remember what it 


was. 

Q). 
A. 
Q. 
A. 
Q. 
A. 
Q. 


that voted for its issue? 


A. 
(). 


You do not know what that is? 

I don’t remember. 

You have not any idea of that, althou 
I have not. 

You accepted the trusteeship of that mortgage ? 
I believe | did. 

And you were one of the members of the board of directors 


h you were trustee? 


(ry 
= 


Most likely, but I don’t remember the circumstance. 
Do you remember anything about a contract made between 


the railroad company and one of those trustees with regard to the 
restriction as to the issue of those bonds to $18,500 a mile?” 


903 


A. 


A. I do not. 
Q. You swear on your oath that you never executed such 
an agreement, do you? 
I have no recollection, nor do I believe that I executeu that. 


A400 JAMES W. ELWELL, TRUSTER, &C., VS. 


Q. Did you ever iiear of such a contract being published and ex- 
tensively advertised by the agents of the company, W. B. Shattuck 
& Co.? 

A. Never heard of it until after the default. 

Q. Did you go then to Mr. W. B. Shattuck with any statement as 
to that being a “forgery ? 

A. I did not. 

Q. What did you do with regard to the matter? 

A. I stated I knew nothing about it. 

@. Who did you state that to? 

A. To anybody who spoke to me. There was a gentleman came 
down and showed me something. I told him I knew nothing 
about that. 

@. About what? 

A. Any such agreement as that appeared to be. 

Q. W hat was the agreement and who was the gentleman—Mr. 
Page? 

A. Mr. Page; I didn’t know him at the time. 

Q. And he was an agent of the house of W. B. Shattuck & Co., 
was he? 

A. I don’t know. 

. He represented himself to be, did he? 

A. I don’t remember now. 

Q. He applied to you, exhibiting a printed copy of that contract, 
did he not? 

A. I think most likely he did. Ithink so; I don’t remember now. 

@. Did he as a fact ? 

A. I don’t know. 

Q. You don’t know? 
904 A. No, I don’t. 1 believe he did; I believe he came and 
asked me about it. 

Q. Did he not exhibit to you a copy of this paper ? 

A. I don’t know; I suppose so. 

Q. How do you know that you told him that you didn’t recollect 
anything about it? 

A. That is what I told him. 

®. About what? 

A. About any agreement of the kind—about any agreement. 

Q. Did he not exhibit to you a copy of the agreement? 

A. I don’t know that he did; I don’t remember. 

Q. Do you think the agreement, or the copy of it, was absent, and 
that you were simply having an oral talk without the exhibition of 
any paper? 

A. He came in and asked me some questions about it. 

Q. Did he or did he not exhibit what purported to be a printed 
copy of such an agreement’? 

A. I don’t remember that he did. 

‘Q. What did he say then? 

A. I don’t know. 

©. What did you say 
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A. For any information relating to the affairs of the company, go 
to the office. 

(). Was that your answer? 

A. In substance that. 

®. Is that all? 

A. I don’t remember anything more. 

Q. You don’t remember anything else? 
905 A. No. 

Q. [thought you said a moment ago that you told him 
you didn’t know anything about such an agreement? 

A. What you show to me now to be an agreement ? 

@. Yes. 

A. He asked me about the condition of the cost of the road, or 
what had been spent upon it, perhaps. 

Q. Who asked you ? 

A. I don’t know who it was; perhaps Page. I can’t say. I don’t 
know him. 

Q. Did not Mr. Page exhibit to you one of those printed papers 
and ask you whether or not you held the certificates of the engineer 
required by this agreement ? 

A. I don’t know that he did; I don’t remember. 

Q. Do you swear that he did not? 

A. I swear I don’t remember that he did,-and I don’t know that 
he did. 

Q. What did you say as to that ? 

A. I referred him to the office of the company—to Mr. Judson and 
Mr. Tenney—for any information in regard to the company. 

Q. That is all you did? 

A. I believe that is all I did. 

Q. You neither devised nor accepted the authorship of that paper, 
did you, but you simply referred him to Mr. Judson. 

A. I remember nothing about it now. 

Q. When did it first ever come to your knowledge that 
906 such circulars as that had been largely put abroad by the 
financial agents of the company for the sale of bonds? 

A. I never knew anything about it until there was a meeting of 
bondholders. 

®. You never did? 

A. I never knew. 

(The circular referred to is marked Exhibit G.) 


Q. When was that meeting of bondholders ? 

A. I don’t remember the date now. 

(). Just after this suit was brought ? 

A. I think so; I don’t know; I was not there at the meeting. 

Q. Do you swear that you never knew that there was such a 
printed contract as that in existence until that time? 

A. I do. 

(). I thought you swore a moment ago that Mr. Page came to you 
soon after the default of the company and showed you this? 
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Q. Did you ever iiear of such a contract being published and ex- 
tensively advertised by the agents of the company, W. B. Shattuck 
W& Co.? 

A. Never heard of it until after the default. 

Q. Did you go then to Mr. W. B. Shattuck with any statement as 
to that being a forgery ? 

A. I did not. 

Q. What did you do with regard to the matter? 

A. I stated [ knew nothing about it. 

@. Who did you state that to? 

A. To anybody who spoke to me. There was a gentleman came 
down and showed me something. I told him I knew nothing 
about that. | 

®. About what? 

A. Any such agreement as that appeared to be. 

Q. What was the agreement and who was the gentleman—Mr. 
Page? 

A. Mr. Page; I didn’t know him at the time. 

Q. And he was an agent of the house of W. B. Shattuck & Co., 
was he? 

A. I don’t know. 

Q. He represented himself to be, did he? 

A. I don’t remember now. 

Q. He applied to you, exhibiting a printed copy of that contract, 
did he not? 

A. I think most likely he did. Ithink so; I don’t remember now. 

Q. Did he as a fact ? 

A. I don’t know. 

Q. You don’t know? 
904 A. No, I don’t. I believe he did; I believe he came and 
asked me about it. 

Q. Did he not exhibit to you a copy of this paper? 

A. I don’t know; I suppose so. 

Q. How do you know that you told him that you didn’t recollect 
anything about it? 

A. That is what I told him. 

@. About what? 

A. About any agreement of the kind—about any agreement. 

Q. Did he not exhibit to you a copy of the agreement? 

A. I don’t know that he did; I don’t remember. 

(). Do you think the agreement, or the copy of it, was absent, and 
that you were simply having an oral talk without the exhibition of 
any paper % 

A. He came in and asked me some questions about it. 

Q. Did he or did he not exhibit what purported to be a printed 
copy of such an agreement ” 

A. I don’t remember that he did. 

‘Q. What did he say then? 

A. I don’t know. 

Q. What did you say ? 


i alts omit 
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A. For any information relating to the affairs of the company, go 
to the office. 

(). Was that your answer? 

A. In substance that. 

Q. Is that all? 

A. I don’t remember anything more. 

Q. You don’t remember anything else? 
905 A. No. 

Q. I thought you said a moment ago that you told him 
you didn’t know anything about such an agreement? 

A. What you show to me now to be an agreement ? 

Q. Yes. 

A. He asked me about the condition of the cost of the road, or 
what had been spent upon it, perhaps. 

Q. Who asked you ? 

A. I don’t know who it was; perhaps Page. I can’t say. Idon't 
know him. 

Q. Did not Mr. Page exhibit to you one of those printed papers 
and ask you whether or not you held the certificates of the engineer 
required by this agreement ? 

A. I don’t know that he did; I don’t remember. 

Q. Do you swear that he did not? 

A. I swear I don’t remember that he did; and I don’t know that 
he did. — 

Q. What did you say as to that ? 

A. I referred him to the office of the company—to Mr. Judson and 
Mr. ‘Tenney—for any information in regard to the company. 

Q. That is all vou did? 

A. I believe that is all I did. 

Q. You neither devised nor accepted the authorship of that paper, 
did you, but you simply referred him to Mr. Judson. 

A. I remember nothing about it now. 

Q. When did it first ever come to your knowledge that 
906 such circulars as that had been largely put abroad by the 
financial agents of the company for the sale of bonds? 
A. I never knew anything about it until there was a meeting of 
bondholders. 
®. You never did? 
A. I never knew. 


» 


(The cireular referred to is marked Exhibit G.) 


Q. When was that meeting of bondholders ? 

A. I don’t remember the date now. 

(). Just after this suit was brought ? 

A. I think so; I don’t know; I was not there at the meeting. 

Q. Do vou swear that you never knew that there was such a 
printed contract as that in existence until that time? 

A. I do. 

(). I thought you swore a moment ago that Mr. Page came to you 
soon after the default of the company and showed you this? 
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A. He spoke to me in substance—I don’t know whether he showed 
me anything like that or not. 

Q. Then you knew tiat there was a contract of that kind? 

A. No; I did not. Hecameand asked me questions. I referred 
him to thecompany. I think he did ask me some questions, but | 
don't remember his showing me any paper that purported to be an 
agreement. 

Q. Did you ever send a printed copy of the agreement to the office 
of the Chicago, Danville & Vineennes Railroad Company and ask 

what it meant, about November, 1873 ? 
VOT A. I don’t remember that I did. 

Q. Of course, you could not have done it if you didn't 
know that there was any such paper until 1875, when the suit was 
brought? 

A. Some inquiry had been made. 

Q. About what? 

A. J was asked if I had agreed—if I knew anything about this 
matter; if I had entered into any contract. 

Q. {thought you just testified that you didn’t know anything 
about such a printed agreement until this suit was brought ? 

A. I don’t know that I saw the paper. 

Q. What paper? 

A. Which you show me now. 

Q. I ask you when was the first time that you heard that any- 
body claimed that vou had made a contract by which this bond 
issue was to be limited to $18,500 per mile of road ? 

A. Where there was a meeting of bondholders. 

Q. That is the first time, you swear, that vou ever knew thatany- 
body claimed that there was such an agreement made by you? 

A. That is the first I knew of any such agreement. 

Q. Therefore Mr. Page never had any such conversation with you 
about such an agreement? 

A. He asked me such questions. 

(Q). About such an agreement—that Mr. Page never, in Novem- 

ber, 1873, had any such conversation with you about such 
90S an agreement? 

A. He asked me some questions in relation to an agree- 
ment which I knew nothing about. 

(). What agreement? 

A. If there was an agreement. 

(). What agreement? 

A. For information. 

Q. What agreement? 

A. Noneatall. I don’t know what you are talking about, if it 
comes to that. He asked me for information which I didn’t have, 
and I referred him to the company. 

Q. What information did he ask you for? 

A. What the cost of the road was per mile; how much money 
there had been spent upon it. 

Q. Is that all he asked you about ? 

A. I can’t remember that he asked me more. 
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Q. That does not allude to any agreement, does it? 

A. I don’t know whether it did or not. I don’t know whether it was 
a supposed agreement. I didn’t understand it. He came for infor- 
mation and I referred him to the company. 

(). And you swear again, do you, that the first time that you knew 
that any one claimed that you had made a contract with the com- 
pany of the character indicated in this printed paper was after this 
suit was brought? 

A. I never knew of the existence of such an agreement. I never 

knew of its being circulated or being used in the sale of any 

909 bonds until after, when there was a meeting of bondholders. 

Q. Any one who had attached your signature, James D. 

Fish, to this paper or one of similar purport committed forgery, did 
they ? 

A. It was done without my knowledge or consent. 

(. Or authority ? 

A. Or authority. 

(. Had they committed forgery in using your naine? 

A. I don’t say that. It was done without my knowledge. You 
must put your own conclusion upon it. 

Q. Didn’t you ever demand of Mr. Judson satisfactory vouchers 
as to the cost of that road ? 


A. No. 
Q. Never? 
A. No. 


~<cy 


Q. When Mr. Judson, on the 15th day of November, 1873, 
wrote to the general manager of the road, from New York,a private 
letter in which he stated that “ aceordingly he (that is, Shattuck) 
prepared a ynemorandum which Mr. Fish signed as well as myself, 
of which he (Shattuck) has a copy on!v, and a copy of which find 
enclosed. Mr. F. is now nervous about it, and I promised to send 
to you for certificates conforming to the paper,”’—did or did not he 
state the truth when he stated that you signed that agreement as 
well as he? 

A. I think when he wrote that letter he was under a wrong im- 
pression ; he had forgotten; he took it for granted. I know of no 

other explanation of it. ) 
910 Q. Well, with regard to “ Mr. F.” (meaning Mr. Fish) “ is 
now nervous about it. I have promised to send to you for 
certificates conforming to the paper.” He says that you are nervous 
about it. You can state whether you were nervous about it or knew 
anything about it. 

A. I remember nothing abeut it. 

(). Or whether he promised you that he would procure certificates 
conforming to the paper? 

A. I didn’t ask for it; he didn’t promise It. 

. Nor did you ask what this paper meant? 

A. No. 

(). Nor sent a printed copy of it to the office to know what it 
meant ? 

A. No. I think Mr. Judson is under a wrong impression. 
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Q. And he is also under a wrong impression when he states that 
Mr. Fish signed the agreement as well as he did? He never even 
asked you to sign such a paper, did he? 

A. I don’t know whether he did or not. 

Q. What is your recollection about it? 

A. I don’t recollect that he ever did. 

Q. He has never had any conversation with you about it ? 

A. Since? 

(). Before that time. 

A. No: I don’t know that he ever did. 

Q. The whole thing was got up without your knowledge, and your 
pretended signature was utterly unauthorized ? 

A. To the best of my knowledge and belief, I never saw 
911 what purported to be such an agreement. 
Q. And you did not know that that was being circulated ? 

A. Never. 

Q. And published in the daily papers here ? 

A. Never. 

Q. What papers did you subscribe to in New York about that 
time, in 1872? 

A. I used to take the Herald and some other papers. I don’t re- 
member that I was a subscriber to any paper. I used occasionally 
to see the newspapers. I never was much of a reader of newspapers. 

(). How far from the office of the Marine National Bank was the 
office of W. B. Shattuck & Co. at that time? 

A. I don’t know where their office was. I never was in their 
office. 

Q. Now, having Exhibit A annexed to Mr. Page’s deposition shown 
you, state whether or not that is nota circular issued by the general 
agents of the railroad company, and also partially issued by Judson & 
Tenney,and circulated in large numbers at or about the date that it 
bears. 

A. I don’t know whether I ever saw that circular of W. B. Shat- 
tuck & Co. I don’t know that I did. I never sold any bonds, and 
I don’t think I have ever had any of their bills in our place at all. 

Q. And you swear now, although you were director of the com- 

pany and Shattuck was its agent and circulating these in 
912 large numbers and advertising in the papers and you were a 

trustee in the mortgage, that you did not know that the bonds 
were being sold with’the representation that the issue was restricted 
by special contract between the company and the trustees to $18,500 
per mile of finished road and the necessary equipments ? 

A. No. 

Q. You did not know anything of that kind? 

A. I did not. 

Q. And you never knew anything about it until after this suit was 
brought ? 

A. I don’t remember that I ever knew anything about it. 

Q. Now, look at Exhibit H shown you and state in whose hand- 
writing J. D. Fish is at the bottom of that paper. 

A. I should say that is Mr. Judson’s writing—the pencil marks. 
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I don’t know what the body of it is. I haven’t been in the habit of 
seeing his writing. 
Q. The copies of the signatures are both of them, in your judg- 


ment, in the handwriting of Mr. Judson, are they ? 

A. Those pencil marks are. 

Q. Do you know anything about how much money has been drawn 
by the firm of J. E. Young & Co. in the years 1873 and 1874 in cash 
out of the assets of that company ? 

A. I know nothing about it whatever. 

Q. Did you take any means of making any inquiry, after 
913 the default of the company in 1873, to inform yourself what 
was being done with the earnings of that road; if so, what 

one thing did you do? 

A. I did nothing about it. 

Q. What means did you take to have the earnings of that road 
applied to the debts of the corporation honestly and according to 
their just priority ; what one thing did you do, either as director or 
as trustee? 

A. I did nothing about it 

Q. Nor did you during any of that time make any examination 
whatever into the affairs of a company that was unable to pay its 
mortgage debts? 

A. I had the fullest confidence in the integrity of the managers, 
Mr. Judson and Mr. Tenny, and all the active managers in it. | 
didn’t see anything for me to do. 

@. And vou allowed them to do just what they pleased, did you 
not, with the assets of the company ? 

A. I had that confidence in them. 

7 That you allowed them to do jusi what they pleased ? 

If you wish to express it that way. I had full confidence in 
ine and I didn’t direct nor interfere with them. 

Q. Nor inspect? 

A. No, sir. 

(). Nor ask about it? 

A. No, sir. 

Q. Although you knew the company was in default? 

A. I thought they made the best use of 
914 Q. You knew that the company had not been paying any- 
thing into the sinking fund? 

A. No; I did not; thev paid nothing to me. 

(). You knew that they were paying interest on the convertible 
bonds while they were in default on the prior bonds? 

, A. I believe they did so to some extent. I don’t know what. 

(. When you, in January, 1875, were voting to issue one million 
dollars ch: ittel- mortgage bonds on that e Ol pany for the purpose of 
raising moneys, did you not then, as being director and trustee, 
make any investigation as to what had been done with the assets 
since the default of 1873 ? 

A. I made no personal examination or investigation. 

Q. Nor inquiry? 

A. I don’t recolleet now that I did. 
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ber, 1873? 

A. I can’t tell you. 

@. About how much ? 

A. I can’t tell you. 

®. Do you think it was $800,000? 

A. I can’t tell you. 

@. Do you think it was a million dollars? 

A. I will not pretend to express any opinion about it, because I 
don’t know. 

@. Don’t know a thing about it? 

A. No; I don’t know. 

Q. And you did not take any pains to inquire? 
915 A. I don’t remember now. 
Q. What is the floating debt now ? 

A. | don’t know. 

Q. What has been done with the nett earnings of the road since 
its default in 18738, if they ever had any ? 

A. I don’t know. 

Q. Have you ever asked that they should be applied in any par- 
ticular manner ? 

A. No. 

(. Have you ever seen that they have been applied in any par- 
ticular manner ? 

A. I don’t know. 

(). It has not been a matter of consultation between you and your 
co-trustee at all? 

A. It has not been. 

. Did you have anything to do with the turning over of a large 
amount of chattel-mortgage bonds to William D. Judson and Amos 
Tenney ? 

A. I did not. 
(). $624,000 of them ? 
A. I did not. 
). How did they get them ? 
A. I don’t know. 
(). You were a director, were you ? 
\. Yes, sir; I have said that several times. 
). At that time? 
A. Yes, SIr. 
Q. You know they have got them, don’t you? 
A. I do not. 
®. What has become of the million dollars chattel-mortgage 
916 bonds that you voted for as one of the directors ? 
A. I don’t know. | 

(). You know what has become of some of them,don’t you? Your 
bank has got some of them ? 

A. Yes, sir. 

(). Your bank took it for a preceeding debt, didn’t it? It did not 
advance a dollar on it when thev got it? 


Q. How much was the floating debt of the company in Novem- 
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A. I suppose that was for the betier security of what they were 
owing already. 

(. No new money was advanced to the railroad company on hy- 
pothecation of this chattel-mortgage bond ” 

A. I can’t state. 

Q. Did Judson and Tenney take their $624,000 at the time the 
Marine National Bank took $100,000 ? : 

A. I told vou I didn’t know that they had any. 

Q. Did you know anything about W. b. Stephens holding a lot? 

A. i did. ) 

Q. As a director of the corporation, were you ever present at a 
meeting where these bonds were directed by a vote of directors to be 
placed in any particular manner? 

A. I don’t remember anything about it now. 

Q. Would you be likely to remember it if you were ever present 
and there was such a disposition ? 

A. Possibly; but I might not. 
917 . Q. Who had authority; what was the direction as to the 
placing of these bonds? 

A. The president and the treasurer of the company were author- 
ized as custodians. 

(). And that was the management ? 

A. That was the management. eS ae 

Q. That the president and treasurer, being Messrs. Judson & 
Tenney, had authority to place $624,000 with Judson & Tenney? 

A. I don’t know anything about it; I didn’t know that thev had 
any—placed them. 

Q. If they did have, they got them from themselves ‘ 

A. I don’t know anything about where they got them; I know 
nothing about it. 

@. You, as director, took no interest in what became of that 
million dollars of bonds? 

A. I did not. 

Q. They were uttered without any knowledge on your part, ex- 
cept that you knew your bank got one-tenth of them ? 

A. They were to be properly disposed of. 

(. And the proper disposition of it was that your bank got one- 
tenth; was that a common arrangement? 

A. I don’t know of any arrangement. 

@. You know that your bank got one-tenth of them? 

A. I knew that we had some. 

Q. And have got them now. 

A. Yes, sir. 

@. And have had them all the time? 

A. I presume so. 
918 Q. And you are anxious to protect them? 
A. No; I have no anxiety in the matter specially. 


} 


Adjourned to 10 o’clock a. m., May 26th, 1876. 
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919 New York, Jay 26, 1876. 
Pursuant to adjournment, complainants appear. 
Present: Henry Crawford, Esq., solicitor for complainants. 
JAMES D. Fisu recalled. 
Examined by Mr. CrawrorpD: 

I might as well make one correction now which I answered 
incorrectly yesterday unintentionally and without knowledge. You 
asked me particularly about a contract with J. E. Young & Co. I 
had forgotten the fact that I was not a director from the commence- 
ment of that company, as I stated. The company had been organ- 
ized some time before, and the contract with J. E. Young & Co. had 
been made before I was a director of the company. I have no 
recollection of anything about it, and when it seemed to be put 
to me as though it was done while I was a director I didn’t 
know but what it was so; but upon investigation I ascertained that 
the contract had been previously made with J. E. Young & Co. I 
never knew who the parties were who composed the firm, and never 
had any business or acquaintance with them, to my knowledge. 

@. Have you refreshed your recollection as to when you ceased to 
be a trustee in the convertible-bond mortgage ? 

A. Yes, sir. 
920 (). When did you cease to be a trustee ? 
A. The 23rd of April, 1875. , 

Q. You ceased on that same day to be a director, and you ceased 
on that same day to be a stockholder also, did you not? 

A. No; | did not. 

Q. What day did you cease to be a stockholder ? 

A. That I don’t know, for I have no record of that—as to when 
[ ceased to be a stockholder. 

Q. Have you found out yet to whom you sold the stock ? 

A. I have not. 

Q. Have you found out how much you obtained for it? 

A. Ihave not. If you will take my explanation now I will tell 
you just how it was. 

Q. Yes. 

A. I cleared out a large quantity of property of that kind which 
I considered of very little value. I felt ashamed to die and have 
such property found among my assets or in my possession. I cleared 
it out fora very trifling price—not the price of what it would cost 
to sell stock by a broker. J considered it of very little value, and I 
meant to be rid and clear of it. I don’t remember how it was trans- 
ferred now. I don’t know who took the transfer of it, but I dis- 
posed of it. 

@. You haven’t any means of telling to whom you sold it? 

A. | have not. 

Q. Nor when you sold it? 

A. I have not. 
921 Q. Have you refreshed your recollection as to when you 
ceased to be a director? ; 
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A. Yes, sir. 

Q. When’ 

A. When I sent my resignation in. When it was accepted | 
can’t tell you. 

. When? 

A. On the 18th day of June, 1875, I addressed a letter to W. D. 
Judson, president, resigning my position as a director, and declined 
a re-election. They never gave me any information whether that 
was accepted or not, and therefore I can’t tell. I have never been 
there since, and have never had any notice. 

Q. Do you know Mr. Edwin Walker? 

A. I have seen Mr. Edwin Walker and had a little conversation 
with him. My acquaintance with him is very limited personally. 

Q. Was he ever your counsel in the case of Stephen Osgood & 
others ? 

A. Never employed by me or by my direction. 

(). Please examine the paper now shown you and marked Ex- 
hibit I, being the original petition for removal of said case from the 
circuit court of Will Co. to the United States court, wherein Mr. 
Walker makes oath to the petition that he was the atlorney of your- 
selfand Mr. Wm. R. Fosdick, your co-trustee, and that he made the 

affidavit for removal by your authority, among others, and 
922 at vour request, and state whether that is correct or not— 

that he was your attorney and did-«nake that application at 
your request. 

A. Mr. William R. Fosdick, by my consent, was authorized to 
make such arrangement as he saw fit and with whom. As I stated 
yesterday, I don’t know personally, but I had no personal conversa- 
tion with Mr. Walker or correspondence except as papers were nade 
out, and I was bound by Mr. Fosdick’s agent, my co-trustee; it was 
not done by me. 

Q. That is all you know about it? 

A. That is all my recollection at present. 

Q. The company executed to you and Mr. Fosdick on the 24th of 
April, 1872, what is known as a supplemental mortgage, did it not ? 

A. That is, the Indiana Division, do you mean ? 

Q. No, sir; I mean what is called the supplemental mortgage. 

A. I don’t remember about that. 

@. You don’t remember about that ? 

A. No; I donot. Was it the second mortgage? I don’t believe 
that I understand you about that. 

Q. Do you know of any supplementary mortgage being executed 
to you and Mr. Fosdick upon the entire line of road in Indiana and 
Illinois of the date of April 24, 1872? 

A. I don’t recollect about it now. 
923 Q. Do you know how many bonds you authenticated as 
trustee on the Illinois Division ? 

A. I believe $2,500,000. 

Q. How many bonds did you authenticate on the Indiana Di- 
vision ? 

A. $1,500,000, to the best of my knowledge and belief. 

92—216 
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(). What was done with those bonds? 
A. They were sold, as far as I know. 

(Q. Who did you deliver them to after you had authenticated 
them as trustee ? . 

A. I gave them back to the officers of the company. 

(). Whom ? 

A. I cannot be sure whether Mr. Tenny always did that; it was 
mostly so. J can’t say that he did in all instances take them. 

Q. Did you require of Mr. Tenny, at the time you delivered the 
bonds to him with your authentication, that he should present you 
any certificate of engineers as to how much had been spent on the 
[Indiana Division? 

A. Never. 

Q. Did you not go to the company’s office from time to time, as 
required, and put your signature on the back of the bonds to au- 
thenticate them ? 

A. I sometimes did it there and sometimes did it at the bank. 
They were sent to me. 

(). Did you take any pains to inform yourself whether those bonds 

were being issued in advance of the construction of the road 
924 or the purchase of materials for it? 
A. I believe they were made in advance to be sold, the 
proceeds of which were to build the road. 

Q. Do you know how many miles of road have been actually con- 
structed in Indiana? 

A. I do not. 

Q. Can you approximate it ? 

A. I cannot intelligibly, so that it would be of any value to you. 
The information I don’t know. 7 

Q. Did you make any enquiry; and, if so, what, at any time while 
the Indiana bonds were being sold, to ascertain whether or not their 


proceeds were being honestly applied towards the construction of 


the Indiana Division of that road ? 

A. I never did. 

Q. Did you ever make one single enquiry to determine as to how 
the bonds that you were authenticating as trustee were being ap- 
propriated ? 

A. I never did that I have any recollection of. 

Q. Why did you not record the supplementary mortgage executed 
to you on April 24, 1872? 

A. I have no recollection about that mortgage at present. 

Q. Do you not state in your bill of complaint here that it never 
was recorded ? 

A. I never read that bill of complaint, according to the best of my 
knowledge and belief; it was prepared by the lawyers under the 

direction of Mr. Fosdick. 
925 Q. Where are the original mortgages? Are they not in 
your custody or the custody of Mr. Fosdick ? 
I don’t know where they are. 
. Have you ever seen them ? 


A. I think I have. 


—_~ bt, 
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Q. Did you not sign them accepting the trust ? 

A. If ldid I saw them. I suppose I did. I don’t recollect the 
circumstance. 

Q. But your memory is mainly a blank, is it not? 

A. I don’t remember the particulars about it. I think it isa 
inatter of course I did. 

(). Did you not acknowledge that mortgage on the 25th day of 
April, 1872, before J. A. Welsh, a notary public for this city and 
county ? 

A. That I can’t remember now. 

(). If such a mortgage was executed to you and Mr. Fosdick why 
did you not put it upon record in the counties through which the 
road ran? 

A. I have no recollection about it at present. 

Q. Where did the Chicago, Danville and Vincennes Railroad 
Comp’y keep their ac’s ? 

A. Amus Tenny, treasurer, had an ac. with the Marine Bank. I 
don’t know where else he had one. 

Q. Did that continue during all the time that you were a director 
of the comp’y and up to and until the appointment of the receiver? 

A. I think it did. Not a very active ac.; very few transac- 

tions. 
926 Q. You knew, did you not, while you were a director of 
the company that they were purchasing from time to time 
rolling stock and equipment that was not in existence when the 
original mortgages were made ? 

A. Nothing more than my presumption. I knew nothing about 
the transactions, their purchases; I didn’t know how they did it. 
| suppose they purchased with the proceeds of bonds equipments 
and paid for the,construction of the road; that was my belief, and 
as my Interest was very, very trifling as compared with theirs, and 
| had the most implicit confidence in the integrity of these gentle 
men, I didn’t feel it incumbent for me to attend to it, having other 
matters to attend to. 

(). Being a director of the company, you did not even know that 
equipments were being bought from time to time after the execu- 
tion of those mortgages? 

A. No, sir; not of my own personal knowledge I didn’t know it. 

(. Did you know it from what the officers told you ? 

A. I don’t remember that they ever told me. 

(). Did you know it from consultations with the directors or your 
codirectors ? 

A. They never told me about it. 

(). When you voted for the chattel mortgage in January, 1875, 
did you not know that that chattel mortgage was being exe- 
Y27 cuted to cover property that had been acquired since the exe- 
cution of the mortgage to you and Mr. Fosdick as trustees ? 

A. I don’t remember whether | knew anything about it or not. 

J. Did you take any pains to inquire about it? 
A. No. 
Did you ever ask the railroad (Co. to execute to you and Mr. 
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Fosdick any sulseqent mortgage, by way of further assurance, to 
cover property that had been acquired since the date of the mort- 
gages to you and Mr. Fosdick as trustees ? 

A. I have no recollection of any such request. oe 

Q. It is your best judgement that you never did make any, 1s it 
not ? 

A. I don’t remember anything about it. 

Q. You state in your answer in the case of Osgood & others ag’st 
this corporation and yourself, do you not, that you deny that you in 
any manner permitted the company to make dispositions of its 
funds as in the bill of Osgood alleged ? 

A. You ask me if I deny it? 

{). Yes. 

A. You can tell it better if you had it there before you. I have 
no recollection about it; I did not prepare the papers. 

Q. Have you any knowledge of what you did swear in your an- 
swer? 

A. I have not. 

Q. Do you swear now that you did not permit the officers 
928 of the company and the company to take the earnings of 
the road and apply it upon their personal ac. after the default 

of the company ? 

A. I neither did nor did not permit. I never took any part in 
the matter at all. I did not forbid nor permit. 

(. Nor deny ? 

A. Nor deny it or know anything about it. The question never 
ame up 

Q. Did you refuse to appear and testify as a witness in this case ? 

A. When? | 

(. When you were originally summoned. 

A. I don’t remember now. Within two or three days? 

®. Yes. 

A. Oh, I declined: yes, sir. 

Q. Are you appearing now before the commissioner in pursuance 
of the order of the circuit court of the United States on an attach- 
ment proceeding against you to compel you to give your testimony f 

A. That is it, for that reason. 

@. And that reason only ? 

A. That is all. 

(. Who advised you, if any one, to refuse to appear here and 

f<r 9 . 

A. Counsel advised me. 

(). What counsel ? | 

A. I decline to answer that question. 

Q. 1 will ask you whether you did not consult also with Messrs. 

Judson & Tenny as to whether you and they ought to appear 
929 here before the commissioner and testify ? 
A. I have. 

Q. Did you not all agree, you and Mr. Judson and Mr. Tenny, 

that vou would not appear before the commissioner unless com- 


pelled ? 
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A. I can speak for myself only. I was advised by counsel that 
there was no right to call me there, and it was not my duty go, and 
it was proper to decline, and I did so upon that. 

Q. And did not Mr. Judson and Mr. Tenny in an interview with 
vou likewise say that they intended so” 

A. I so understood them. 

F Q. Where was that conversation with Messrs. Judson & ‘Tenny as 
to whether you ought to appear in obedience to the subpeena ” 

A. Partially at their office. 

@. Did you go to their office? 

A. I went to enquire about it—what it meant. 

Q. Did you go to their office for any other purpose except to de- 
termine what should be your course as to your obedience to the sub- 
pocha : 

A. I did not. 

Q. I will ask you now whether you were not advised by Mr. 
Walker by telegraph from Chicago ? 

A. I was not. 

@. Was not Mr. Judson so advised, and did he not exhibit the 

dispatch ? 
30 A. 1 don’t kuow what he was advised to do. 
Q. Did not Mr. Judson state that he was advised by dis- 
patch from Mr. Walker at Chicago not to appear? 

A. J understood him so; that is my impression. 

(Witness desires to state in explanation as to some of his former 
testimony.) 


Witness: For the payment of that draft which you find there as 
paid by the company I took a new draft from them, say at 60 days, 
about, due the 10th April, for $421.02, which was not paid, and 
therefore [ was in the same situation that I was before. I didn’t re- 
celve any money. 

Where is the draft ? 


d 

\ 

(). The one you had. 

\. | have not been able to find it yet, but | will swear to it that I 
have it and it was never paid. 

(. Have vou hunted for the draft ? 

A. I have. 

. You have not been able to find any draft? 

A. I have been pretty busy. I have not been able to lay my 
hands on it vet, but I have seen it within a few months, and know 
that I have the draft. 

Q. Have you examined to ascertain the amount of collaterals held 
by the Marine National Bank to secure the indebtedness of the Chi- 


A. Yes, sir. 
(). How much is the indebtedness ? 
Wok A. Oh, the exact amount. It is $50,000 with about two 
years’ irate rest. | haven't rot the exact date. | have been SO) 
busy that | didn't Suppose it Was portant Lo know the exact mark. 
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Q. What collateral does the bank have to secure that? 

A. 132 second-mortgage bonds. 

Q. How many chattel-mortgage bonds ? 

A. 100. 

Q. Did the bank never bave any larger amount than $152,000 
convertible mortgage bonds ? 

A. I am not able to state now how it is about that. 

Q. Is it not your impression that the bank had at one time 
$180,000 ? 

A. ITean’t say anything about that. I don’t know. I have no .” 
evidence or record of it. It may have been so. 

©. Have you been able to ascertain when you received the chattel- 
mortgage bonds as collateral ? 

A. I have not. 

Q. Are you able, from any refreshment of your recollection, to 
state about the date ? 

A. I cannot. Very soon after they were issued, I suppose. I have 
no doubt as soon as they were ready they were delivered. 

I desire to correct my testimony as follows: 

On page 2 I desire to state that I was not a director when the 
mortgage on the Illinois Division was executed. 

On page 3: I resigned as director on the 18th of June, 1875. 
932 On page 5: I resigned as directoron the 18th of June, 1875, 
as per copy of letter in my possession. 

On page 6: I can produce it in writing. 

On page 8: I resigned June 18th not June 24th. 

On page 69: | was not a director at the time the contract was 
made with J. E. Young & Co. { 

On page 72: I was not a director at that time. 

On page 103: I did not know that Wm. b. Stevens held any. I 
resigned as trustee of the second mortgage or convertible bonds by 
letter to the president and directors dated April 23d, 1875. 


J. D. FISH. 


Subscribed and sworn to before me this 29th day of May, 18765. 
EDWARD L. OWEN, 
U.S. Connissioner for the Southern Dist. of Ne Ww York. 


935 


oo New York, Jlay 26, 1876. 
Frederic W. Huidekoper. | 
[examination continued by Mr. CRawForp: 


Q. Were you a holder of any of the first-mortgage bonds of the 
Chicago, Danville and Vincennes Railroad Co. in the year 1873? 

A. Yes, sir; as executor. 

(J. Did you, outside of the bonds you held as an executor, repre- 
sent as agent any other bonds? 

A. Yes, sir; quite a large number. 

©. How long have you been the owner of such bonds as executor ? 

A. Since June, 1870 or 1871. 
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. From whom did you purchase them ? 
| purchased them from Wim. Bailey, Lang & Co. These were 
bonds of the Illinois Division purchased from Wm. Bailey, Lang & 
Co., through J. R. Dick & Co., bankers, of Meadville. In 1873 | pur- 
chased Indiana bonds from William Bb. Shattuck & Co. 

@. Was it in 1873, the same year of the default? 

A. Yes, sir. 

Q). At the time of your purchase of the Indiana Division bonds or 
before that time did you ever see a circular issued by the corpora- 
tion and W. B. Shattuck & Co., such as is now handed to vou, marked 
Exhibit A? 

A. Yes, sir. 

(). You can state what reliance you placed, if any, on the repre- 
sentations contained in that circular and which of said represen- 
tations in becoming the purchaser of such Indiana Division 

bonds. 
95-4 A. I relied on the truth of the statements as contained in 
this circular signed by Messrs. Judson & Tenny, as officers of 
the Chicago, Danville & Vincennes Railroad Co., and especially on 
the clause which limited the issue to $18,500 per mile of finished 
road and the necessary equipment, as being the main and essentia! 
secnrity for those bonds. 

(). Do you know how long the line of road contemplated in Indi- 
ana and subject to that mortgage was? 

A. It was stated to us through that circular as being 80 miles when 
entirely finished, with its spurs. 

(. Do you know how much of that issue of bonds is now outstand- 
ing ? 

A. To the best of my knowledge and belief there are $1,500,000. 

(). Have you been over the constructed part of the road ? 

A. Yes, sir; over the entire portion of the road which is com- 
pleted. 

Q. How many miles of itare there completed ? 

A. I believe there are 20 miles of completed road or slightly less. 

(). Is that the present condition of the property ‘ 

A. Yes, sir; that is the present condition of ‘the property, with 
some few miles graded in the Raccoon Valley, over which I have also 
travelled. 

Q. Did the railroad company pay the interest on those Indiana 
Division bonds or the other bonds in November, 1873? 

A. No, sir; it did not. 
935 Q. Was any application made to you at any time by the 
company, or anybody purporting to represent it, to fu nd the 
coupons ? 

A. Yes, sir; application was made both by circulars which were 
sent to me and by a personal application of Mr. Chur, as agent and 
as one of the funding committee, and by letters written me by Mr 
Judson, and by personal application to me when calling at his office, 
in the city of New York. 

Q. Please look now at Exhibits A, Bb, and X and state what the 
same are. 
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A. Exhibit A is a statement dated Nov’r 11, 1875, and which I 
received in due course of mail, asking me to fund and giving a res- 
olution of the company with regard to the funding scheme. Bisa 
circular of a later date, changing somewhat the suggestions in regard 
to the funding scheme, and X is a statement which was sent to me 
of the financial condition of the company at that time, as a basis for 
parties to judge in regard to the condition of the company in their 
request for funding. I received these from time to time, as they 
were issued, by due course of mail. 

Q. Did you fund your coupons, or those which you represented, 
in consequence of those printed circulars ? 

A. No, sir: I didn’t fund until Jan. 7, 1874. 

Q. State what the paper is now handed you, marked Exhibit k, 
and state all matters connected therewith. 

A. It is a letter received by me from Mr. Judson in Dee’, 

936  18738,in Mr. Judson’s handwriting, the whole of it,and signed 

by him as presidentof the Chicago, Danville and Vincennes 
Railroad Co. 

(). You can state what action was taken by you in consequence of 
that letter, as to whether vou did or did not fund the coupons. 

A. In consequence of the statements as made in that letter, we 
funded in January, I believe, 1874, four coupons each from all the 
bonds which I represented, both as executor and agent, of October 
Ist, 1875, to the Ist of April, 1875, inclusive. ; 

Q. You can state what reliance you made, if any, upon the state- 
ment contained in that letter of Mr. Judson’s as to the financial con- 
dition of the corporation and the amount of its floating and other 
indebtedness. 

A. I believed that the statements were true. 

Q. You can state what, if any, reliance you placed upon the state- 
ment contained in that letter of the cash received for the stock and 
the estimated cash value of the work and materials paid for in stock 
to the amount of $2,000,000 and upwards. 

A. I believed that statement to be true. 

@. You can state what circular is referred to in the letter of Mr. 
Judson wherein it is stated that the floating debt, as per circular, is 
$806,000. 

A. This circular, marked Exhibit X. 

(). Was that enclosed in a letter? 

A. It had been received previously, I believe. 

Q. Were you one of a committee of examination to examine books, 

papers, and vouchers of that corporation in March, 1875? 
937 A. Yes, sir; I was. 
Q. On that examination what books and papers did you 
see, and was your examination casual or thorough and personal ? 

A. The examination was personal and quite thorough. 

Q. Where? 

A. Both in the city of New York and in Chicago. I examined 
all the books and papers and a large number of vouchers and let- 
ters. 
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Q. You can state what you found to be the fact as to any cash re- 
ceived for stock, as stated in this letter of Mr. Judson’s. 

A. They refused to show us the books in New York, and there is 
no evidence whatever on the books in Chicago of a dollar ever hav- 
ing been paid on the stock. 

Q. Do any papers that you found at Chicago show how the stock 
was issued ” 

A. The books show that $2,500,000 of stock was issued in the 
construction of the road to the construction contractors. 

Q. Whom? 

A. J. EK. Young & Co. 

Q. Did you ever haveany conversation with Mr. W. D. Judson, the 
president, at and about that time as to who composed the firm ? 

A. My'recollection is that Mr. Judson told me that Mr. J. E. 
Young, himself, and Mr. Tenny composed that firm. 

Q. How much did you find from your examination was 

938 the floating debt of the company at the time this letter was 

written and these printed circulars were issued by the cor- 
poration, in 1873? 

A. I believe that we found there were $2,000,000. 

Q. What did you find to be the fact as to the company having 
made, in 1873, large expenditures in the purchase of tracks and 
yards and docks in the city of Chicago, and additional engines and 
‘ars ? me 

A. As far as we investigated we could not find that they owned any 
real estate in Chicago; that a great deal of it was on leased ground— 
the most of it, if not all. We did not learn that they had any docks, 
and their yards amounted to nothing. Wealso did not find that 
they had made large additions to their rolling stock in the vear 
1873. The rolling stock that was bought was bought on credit, the 
title still remaining in the original owners, and the company had 
paid a very small amount, if any, upon this rolling stock, and still 
had its paper ovt for the rest of it. 

Q. You can state whether you would or would not have funded 
your coupons and those that you represented in 1874, when you did 
fund them, if the true situation and financial condition of that rail- 
road had been honestly disclosed to you. 

A. No, sir; we never should, for we refused to fund for a long 

time, until we were assured by those letters and statements 
939 of Messrs. Judson & Tenny in regard to what they claimed 
was the real condition of the property. 

Q. What did the books and papers and vouchers exhibit there in 
Chicago, as to where the earnings of the Co. had largely gone in the 
vears 1873 and 1874? 

A. They had gone to outside matters not connected with the rail- 
road Co. 

Q. Did you go over the line of road in the States of Illinois and 
Indiana ? 

A. I did. 

(). Where does the road begin in Illinois? 

A. The road begins in the town of Dalton, in Illinois. 

038—216 
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(). How far from Chicago ? 

A. 20 miles. 

(). How far is it from there to Danville? 

A. 108 miles. . 

(). What has been done as to the payment of the interest warrants 
due on the bonds from and after the 1st day of October, 1873, to the 
present time on the first-mortgage bonds? 

A. None of the interest warrants have been paid. 

Q. How much is now due in gross, in currency, by way of past-due 
interest on the two issues of bonds? 

A. Over $950,000 in currency, including the April coupon. 

Q. Did you make any demand of payment since October, 1575, 
on any of the coupons? 

A. Yes, sir. 
940 Q. Where did you make such demand? 

A. I made such demand at the office of the railroad Co.,at 
52 William St., New York, on Messrs. Judson & Tenny, both. 

Q. When was the demand made and what was the reply ? 

A. The demand was made in Oct’r, 1875. It was between the 4th 
and the 9th day of October, 1875. I can’t specify the exact date, be- 
cause I haven’t got my 1875 memorandum book with me. 

(). What was their reply ? 

A. Their reply was that they had no money to pay it, and if they 
had the court would not allow them to pay It. 

Q. How many coupons did you demand? 

A. I believe on 217 coupons. 

Q. Each of them a separate bond ? 

A. Each of them a separate bond. 

(). How many miles is it from Watseka to Chicago ? 

A. I believe it is 85 miles. 

(). How far is it from Watseka to Dalton? 

A. 62 miles, I believe. 

Q. Examine the paper now shown you, marked Exhibit L, and 
state what the same is. 

A. Copies of vouche-s in the office at Chicago for certain work done 
by J. E. Young & Co. on the Chicago, Danville & Vincennes rail- 
road. 

Q. Did you ever see the originals of those vouchers and examine 
them personally ? 

A. Yes, sir; I did. 
94] Q. Are those true copies according to the best of your recol- 
lection and belief? 

A. Yes, sir; they are, to the best of my recollection. 

(). You can state whether or not there is 85 miles of ballasting 
done on that road north of Watseka. 

A. No, sir; there is very little, if any, ballasting that has ever 
been done upon that portion of the road. 3 

(). Are you acquainted with the construction of railroads and the 
cost of construction and the different items that enter into the con- 
struction of railroads? 

A. To a certain extent. 


‘ 
a 
= 


WILLIAM R. FOSDICK ET AL., &¢. 419 


Q. You can state what the charge ag’st the corporation, $127,500, 
alluded to in that voucher for ballasting is, as to whether it is a rea- 
sonable charge or otherwise. 

A. It is a very excessive charge. 

Q. Did you ever make any demand upon Wm. R. Fosdick to re- 
turn to you the coupons that had been surrendered upon the fund- 
ing scheme ? 

A. Yes, sir; I did. 

(J. State the particulars of that demand, and what was his reply. 

A. I presented to Mr. Fosdick a large number of certificates and 
demanded the return of the coupons in accordance with the original 
agreement as made between the parties and himself. His reply was 
that he could not surrender the coupons; that the matter was in a 
court of equity and he should take no action in regard to the mat- 
ter unless ordered to do so by the court; that his reply was under 

advice of counsel. He stated to me also that if 1 would make 
942 application to the court allowing him to return these coupons 

that he would not object to the order being entered. This 
demand, made by me personally, was between the 4th and 9th days 
of October, 1875. This demand was made after I had demanded the 
payment of coupons and that payment had been refused. 


F. W. HUIDEKOPER. 


Subscribed & sworn to before me this 29th day of May, 1876. 
EDWARD L. OWEN, 
U.S. Commissions r for the Southern Dist. of New York. 


943 And thereupon, in testimony petitioners call George E. 

Borland, who, having been by me first cautioned and sworn 
to testify the truth, the whole truth, and nothing but the truth in 
the matter of controversy aforesaid, | did carefully examine the 
said George EF. Borland, and he did thereupon depose, testify, and 
say as follows: 

i am forty years of age. 

New YORK, May 26, 1876. 

(). Please state your residence and occupation. 

A. Twelve St. Marks Ave., Brooklyn. Iam clerk of the receiver 
and secretary of the Chicago, Danville & Vincennes Railroad C. 

Q. When did you first take employment in the corporation and 
in what capacity, and when did you become secretary and how long 
have vou continued such secretary ? 

A. I think in May, 1873, I first went with the company as general 
clerk. 

(). State where. 

A. Here in New York city. In January, 1874, I was elected 
secretary, and have continued as such to the present time. 

©. When did the corporation make default in the payment of the 
coupons on its first-mortgage bonds? 

A. October, 1875. 

Q. You can state whether any of the coupons on its first-mortgage 
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Illinois Division bonds or on its first-mortgage Indiana Divis- 
944 ion bonds have been paid since that time. 
A. |] think they have; some few paid that they had guar- 
anteed to pay; I don’t know; perhaps $150 or $200. 

Q. With th: at exception, deal with the balance. 

A. I don’t know exactly how many were paid. I know there 
were some few paid. 

Q. Have the balance been paid ? 

A. No, sir; they have not. 

Q. Werey ou in the office of the company in the city of New York 
when the corporation was engaged in the business of funding 
coupons, in the fall and winter of 1875? 

A. I was. 

Q. Will you state what steps were taken by the officers of the 
company to solicit the approval of the bond creditors to the funding 
a proposed ? 

There were circulars issued to the different bondholders. 

" You ean state whether these circulars, marked Exhibit A and 
Exhibit B, are two original circulars issued by the company at that 
time. 

A. To the best of my knowledge they are. 

Q. Were those circulated in large numbers or in small numbers? 

A. My impression is in large numbers—that is, if you call a thou- 
sand a large number. 

Q. Was it undertaken to reach personally every bondholder 
whose name and residence could be ascertained with one of those 
circulars? 

A. It was. 
9443 @ Were you charged with that duty ? 
I was. 

Q. an did you fulfil it as wall as you could ? 

A. I did as well as I could. 

Q. Did you have a registry or list of all the bond creditors ? 

A. No; we only kept ‘the names as we could. We got a list from 
Shattuck, who had sold bonds, and other parties who had had to do 
with bonds. : 

Q. And then you mailed these copies to them ? 

A. We mailed themtothem. We reached them as far as we could 
with what information we had. 

Q. Examine Exhibit A, of the date Nov. 11, 1873, and please state 
what the first part of the circular is. 

A. Well, it is a resolution passed by the board of easton 

(). You are now the secretary of that corporation ? 

A. Yes, sir. : 

Q. Have you in your pos-ession in this city, at the office of the 
company, the original book containing the proceedings of the board 
of directors ? 

A. Yes, sir; I think from the commencement. 

Q. You have the custody of the book ? 

A. [ have it; yes, sir. 

(). During all the time that you have been in the employ of the 


ee ee ee 


DOSE ANE TI 5 SES ARE 


WILLIAM R. FOSDICK ET AL., &¢. 421 


company until quite recently has Mr. James D. Fish been a director 
of that company ? 
A. Yes, sir. 
945 Q. Have you been present at the different meetings of the 
board of directors held from time to time? 

A. With perhaps two exceptions. Ithink once there was a meet- 
ing when I was sick. 

. You can state whether Mr. Fish was in the habit of attending 
the meetings of the board of directors. 

A. He was. 

Q. Was his presence not necessary to constitute a quorum of the 
member of the board living here in the East ? 

A. I supposed it to be so. 

Q. Was it not always so while you were there ? 

A. Yes, sir. . 

Q. Can you recall one single instance when there was a meeting 
of the board of directors when any Western member of the board 
ever attended ? 

A. I cannot. 

@. Do vou believe that any such instance occurred during the 
time that you were in official service there? 

A. I do not. 

Q. Then, in your judgement, at every neeting of the board of di- 
rectors where any business was transacted Mr. Fish was present? 

A. While a director he was; yes, sir. 

(. Do you know when he resigned ” 

A. I do not. 

(. Will the records disclose that ” 

A. They will. 
J46 Q. When this funding scheme was proposed, in. November, 
1873, were there frequent meetings of the board of directors 
at and about that time to consult with regard to the financial dis- 
tresses of the corporation ? 

A. I think not more than on regular meetings. Perhaps. there 
might have been one extra one. Once a montli they were held. 
There might have been one more. I think there was. I am not 
positive about that. In fact, I was not secretary at that time. 

Q. But you were in the office fulfilling clerical duties? 

A. Yes, sir. 

Q. Did you not keep minutes of the meetings of the board of di- 
rectors before you became secretary ” 

A. No, sir; [ was never at a board meeting before | became sec- 
retary. I don’t know, but perhaps I may have copied the minutes 
in the book once or twice, but I don’t think I did. 

(). Please look at the paper now shown you, marked Exhibit X\, 
and state what that paper is. 

A. It is a memorandum of the condition of the company. 

Q. Who was that prepared by and what was done with it?) And 
state the purport of the circular. 

A. That I can’t tell you. I don’t know who prepared it. I pre- 
sume Mr. Judson prepared it. I don’t know he did. 
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Q. Were those printed in large numbers ? 

A. I don’t know how many, I am sure. 

Q. Were they not sent out directly to the bondholders, enclosing 

these circulars ? 
947 A. I think they were, but I am not positive as to that. 
Q. Is it not your best judgement that with every one of 
these funding circulars 

A. No; I think not in all instances. Some parties there was 
no need of sending them to. Often we sent out perhaps two issues 
of matter where we only sent one to one, and in the instances of 
strangers we sent both. 

But you sent them in large numbers accompanying the cir- 
culars ? 

A. Yes, sir. 

©. Were those statements lying there upon the desks and at large 
in the office of the company in this city * 

A. I don’t know about lying on the desk. They were usually kept 
in the drawers where we usually keep all papers. 

During the time that the coupons were being funded you can 
state what particulars Mr. Fish,as one of the directors, had as to the 
condition of the corporation and as to the means being employed and 
the circulars issued for the purpose of securing the funding. 

A. No; I really cannot. I suppose there was nothing concealed 
from him. I knew that we never made—at least I never heard of 
un instance where anything was concealed. He had access to any- 
thing he might inquire for. 

Q. Was he not there in attendance upon meetings and in consul- 
tations with Mr. Judson, the president, and Mr. Tenny, the treas- 

urer, from time to time? 
48 A. He was. 
Q. I ask you whether he was not there quite frequenily. 

A. He has always been at the office quite frequently ; whether it 
was upon that business or not I can’t state. 

You can state if you heard him consult with Mr. Judson and 
Mr. Tenny as to how the funding scheme was making progress. 

A. I have. 

. Don’t you know as a matter of fact that he knew that those 
circulars were being issued in larze numbers ? 

A. I don’t know that. 

He knew there were circulars being issued ? 

A. I presume he did; I don’t know that he did. 

Q. He had every opportunity, if he had enquired, to have found 
out how they were being done? 

A. Certainly. 

(). The circulars were there in large numbers ? 

A. Yes, sir. : 

Q. You were sending them out daily ? 

A. Yes, sir. 

(). You were trying to procure lists of bondholders, so as to send 
them ? 

A. Yes, sir. 
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Q. Do you know of any other business that would eall Mr. Fish, 
os one of the directors, to the office of the company except to con- 
sult in regard to its affairs ? 

A. I do not; but I know that he did go there; he always has; 

they have been acquainted for a number of years. 
949 (. Are you able to state whether or not Mr. Fish ever re- 
signed his position as the trustee in the convertible morigage ; 
and, if so, when ? 

A. Iam not. I can’t tell you that. 

Q. The book of records in your custody, showing the proceedings 
of the directors, contains, does it not, the recitai of the meetings at 
which these different mortgages were authorized ? 

A. Yes, sir. 

Q. Were you present in January, 1875, when the board of directors 
of the company authorized the issue of $1,000,000 chattel-mortgage 
bonds? 

A. lL think I was. I know that at one of those meetings I was 
sick ; whether that was the one; but it is my impression I attended 
at that meeting. 

Q. Was Mr. Fish present at that meeting? 

A. If he was a director then, he was. 

®. Was he not a director at that tinie and until after this fore- 
closure suit was brought? 

A. | think he was. 

(). Was he not then present at the meeting” 

A. If I answer it in full, 1 think if he was a director he was. 

(). Did he not vote for the issue of that chattel-mortgage bond ? 

A. Ifa director, he did. 

(). Will the book of records disclose that fact also? 

A. It will. 

(). You recorded it, did you? 

A. Yes, sir. 

Q. You recorded the names of the directors who were pres- 


ent ? 
950 A. Yes, sir. 
. And their votes upon that subject ? 
A. I did. 


(. Will you produce for examination before the commissioners 
here the book of records, so that the stenographers may transcribe 
from the records such matter? 

A. If my counsel says that I must. 

Q. If your counsel ? 

A. Yes, sir. 

®. You are clerk of the receiver ? 

A. I am at present. 

Q. Who pays the rent for the office where the company Is now 
situated ? 

A. The receiver. : 

Q. In whose custody are all the books and papers there in that 
oftice, including the book of records that is in your pos-ession ? 

A. The book of records—they are in my possession ; those that 
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belong to the railroad; what he has not got. Ile has the most of 
them himself. 

Q. Was not the possession of all the books and papers in the 
office here in New York city delivered to the receiver in accordance 
with the order of the court, and are you not holding possession now 
of that minute book as the clerk and agent of the receiver in the 
oftice hired and rented by him? 

A. I presume I am. 

Q. I ask you again whether you, having custody of that book as 
agent of the receiver, will produce it here for examination before the 

commissioner. 
951 A. I say I will get advice of counsel before I answer that, 
with all due respect. 

q. When you became a clerk in the office of this. company you 
can state whether you did not open a set of books. 

A. I did. 

(. Exhibiting the transactions of the company and its condition 


here in New York ? 


A. | did. 
(). And you have kept that set of books since, have you not? 
A. Yes, sir. 


Q. And those books are in the city of New York? 

A. Mr. Anderson has them; those books that we have opened 
here. ‘They have been sent to Chicago. 

®. When? 

A. I don’t know. 

(. About what time? 

A. I could not tell. I have not written in the books in six weeks, 
I don’t think. 

(). In six weeks? 

A. Within six weeks. 

(). When did they go to Chicago ? 

A. I can’t tell you. I don’t know. 

Q. Did they go two months ago? 

A. I don’t know. 

(). Did they go six months ago? 

A. No, sir; they didn’t go six months ago. 

Q. Is that as near as you can state, that they didn’t go six months 
ago, but they may have gone within two montlis? 

\. I think they have gone within two months. 

Q. Haven’t they gone within a month ? 
952 A. I don’t know. 
Q. Who ordered them out there? 

A. I could not tell you. 

Q. Up to that time, on the set of books that you opened in 1878, 
were you not continuously here in the office in this city ? 

A. Yes, sir. ’ 

Q. Were those books open to the inspection of Mr. Fish and every 
other director ? 

A. That I could not say. I never knew that he asked or any one 
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else asked to look in them. I presume if he did ask, or any other 
director, they could have done so. 

(). Would those set of books have disclosed the financial trans- 
actions of the company here in New York city’? 

A. Here in New York; yes, sir. 

(. Would the books and papers kept in the office here also show 
the earnings and expenditures made by the company as forwarded 
from the Chicago office ? 

A. No, sir; | think not. 

. Had you no reports from Chicago from time to time as to the 
condition of the road there, as to its earnings, expenses, and in- 
debted ness ? 

A. Not as secretary I did not. If such reports came they did not 
come under my notice, neither as clerk nor secretary. 

Q. Did you ever see a paper somewhat of that nature (the 
paper now being handed to witness marked Ex’t B)? 

A. Theonly time that I have seen it was about the time 
953 that the last examination took place. I think I saw that 
paper or a paper like it—that is, last January. 

Q. Have you ever examined the book of records of the company 
to see whether that contract is not spread at large upon its minutes ? 

A. I never have. 

Q. I ask you again whether you, having_custody of that book as 
agent of the receiver, will produce it here for examination also upon 
that point. 

A. I make the same answer that I did before, after consulting 
counsel. 

Q. You have no other possession of that book except as agent of 
the receiver, have you ? 

A. I really could not state whether | have as secretary. The 
book is there, and whether it is in my possession as secretary or 
clerk of the receiver 

Mr. CrawrorD: Mr. Commissioner, I shall ask you now, in pur- 
suance of the discretion vested in you, for a subpoena duces tecum to 
be issued and served forthwith upon this witness for the production 
instanter of that book of record. 


Q. When the coupons were funded in the winter of 1875 and 74, 
who had as clerk the charge of that business” 

A. I did. 

Q. What connection did Wm. R. Fosdick have with it? 

A. He was trustee. 
Yo4 Q. What connection did he have actually with the receipt 
of the coupons and the issue of the certificates? 

A. He received all the coupons and signed the certificates. 

Q. You distinctly swear, do you, that he received all the coupons 
that were funded ? 

A. He did; yes, sir. 

Q. Where was his office for the receipt of such coupons? 

A. He usually came to our office. 
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Q. Did he have any clerk to attend to the receipt and registry of 
the coupons, or did he do the work personally ? 

A. I usually attended to making out the certificates and enclosing 
the coupons in anenvelope. When he came into the office he would 
compare the coupons with the certificate and see that the numbers 
were right and see that the number of coupons were right, and take 
them away. 

q. Where are those coupons now” 

A. I presume in his possession. 

(). Have you no other knowledge except a presumption ? 

. That is all; he took them away. 

(). He took them away from the office of the company ? 

A. From the office of the company. 

Q. Does the company have a registry book of those funded cou- 
pons? 

A. It has. 

q. And is that in your possession also and in this city ” 
A. Yes, sir. 
955 Q. Is there not a coupon book in which there is pasted and 
cancelled the coupons that have been paid from time to time 
by the company? 

A. Yes, sir. 

Q. Is that in your custody in this city? 

A. Yes. 
~. In the building or rooms occupied by the receiver? 

A. Yes, sir. 

2. The registry of scrip certificates shows, does it not, the names 
of all of the bondholders who have funded their coupons? 

A. Yes, sir; if you call it a registry of them. 

Q). [ask you now whether you will produce before the commis- 
sioner for examination, and so that extracts may be taken from 
such books, that book showing the names of the bondholders who 
have funded their coupons, and also the coupon book in which is 
contained the cancelled coupons of the corporation. 
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A. | make the same answer. Those books—there are a dozen of 


them, | think—you certainly don’t want them all. 

Q. Oh, yes; we want everything. 

A. Krom the commencement? 

(Q. Yes. 

A. Well, I think there are a dozen. 

Q. Do you know of a statement being forwarded from Chicago to 
the office here in New York city in the last part of 1873 showing 
What purported to be the cost of the Indiana Division of the rail- 
road ? 

A. I don’t remember it. 
956 (. You never have seen any such paper purporting to be a 
certificate of the chief engineer ? 

A. I don’t think that I have. 


(The witness subsequently produced the books called for and testi- 
fied as follows:) 
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Q. Have you now in your pos-ession, produced before the com- 
missioner, the original book of minutes? 

A. I have. 

(. Please look on that book, on page 61, and state whether at that 
meeting authority was given to execute the supplementary mort- 
gage to Fosdick and Fish. 

A. On April 22, 1872,a resolution was passed to execute a sup- 
plementary mortgage and deed of trust to William R. Fosdick and 
James D. Fish. 

q. Please state whether the records show the presence of Mr. Fish 
at that meeting. 

A. They do. 

Q. Whether he voted for the execution of that mortgage 

A. It was unanimously adopted. 

(). Please state what action was taken, as exhibited by the reeords 
of the company, on page 95, of the date of September the 5th, 1873, 
with regard to a guarantee of the bonds of the Chicago, Danville & 
Vincennes Railway Co. by the Chicago, Danville & Vincennes Rail- 
road Co. 

A. There wasa resolution that this company guarantee by endorse- 
ment the first-mortgage bonds of the Chicago, Danville & Vincennes 
Railway Co. amounting to $500,000. 

Q. Does the record show whether Mr.-. Fish was present at that 

meeting? 
JO7 A. It does. 
(. Was he present ? 

A. It does; it shows that he was present. 

Q. Does the record show that he voted upon that resolution to 
guarantee the payment of $500,000 bonds; and, if so, how did he 
vote ? 

Aim Says ~ it was unanimously adopted -’ it does show that he 
voted for it. 

(). Please look at the records of the date of Nov'r 10, LS75, on page 
97, and state whether the minutes of that date do not contain the 
original resolutions which are set out in the printed Exhibit A 

A. That is the same. 

Q. Now, I will ask you who was present at that meeting when 
that resolution and preamble was adopted. 

A. Fish, Elwell, John Tenny, Amos Tenny, and Judson. 

(). You may state what the record discloses as to whether Mr. 
lish voted for that resolution or not. 

A. It says, “On motion, the said preamble and resolution were 
unanimously adopted.” 

(. What further does the record disclose as to what was done with 
regard to the proposition to fund ? 

A. Mr. Elwell submitted the draft of an address to bondholders 
and a proposition to the bondhelders and agreement for their sig- 
natures, all of which was approved. On motion, it was ordered that 
said paper be copied in the book of minutes. 

Q. I will ask you whether or not this printed Exhibit A is not in 
the original book of records, pasted ‘al large. 
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A. It is. 
958 Q. What does the record of the date Nov’r 5, 1873, disclose 


as to the presence of Mr. Fish at the meeting, and what was 
done thereat ? 

There was an informal meeting. 

Q. Who was present? 

Present: Elwell, Fish, & Judson. The financial affairs of the 
company were informally discussed, and, on motion, the meeting 
adjourned, subject to the call of the president. 

Q. Is that the first meeting that you are now reading from imme- 
diately preceding the meeting at which the funding resolutions were 
offered ? 

A. Five days difference. 

Q. There was no other meeting intervening ? 

A. No. 

~Q. You can state whether or not the subsequent funding propo- 

tion, Nov’r 20, is not recorded at length in the minute book on page 
104. 

A. It 1s. 

©. What does the record disclose as to whether Mr. Fish was pres- 
ent when that amended proposition was made? 

A. He was present. : 

Q. Will you please attach to your deposition a copy of the pre- 
amble and resolution which was submitted to ‘and passed at the 
meeting Dec’r 30, 1873 ? 

A. I will. 

®. And attach it as Exhibit M ? 

A. Yes, sir. 

Q. Please state whether Mr. Fish was present at the meeting, Dec'r 
30, 1873, when this preamble and resolution were passed, and whether 

er’ record shows that he voted upon them. 
959: . He was present, and it shows that he voted in favor of 
— “ Unanimously adopted.” 

Q. Please look at page 114 of the said record and state v hat action 
was taken by the board of directors on that date with regard to the 
_ of a chattel-mortgage bond. 

[ will append a copy of the entry on that subject, marked Ex- 
hibit N. 

(J. Please state what directors were present at thut meeting. 

A. Messrs. Elwell, Fish, Taylor, Tenny, and Judson. 

Q. Was that a special or a regular meeting ? 

A. A regular meeting. 

(). Does the record of that date show whether or not Mr. Fish 
voted for that $1,000,000 chattel-mortgage bonds ? 

A. It does. 

Q. How did he vote ? 

A. In favor of it. 

(?. Does the record show when Mr. Fish resigned his directorship ? 

A. It does. 

(). What was the date? 

A. June 19, 1878. 
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(. Be good enough to look at every meeting of the board of direet- 
ors anterior to his resignation that is recorded in that book and state 
whether Mr. Fish was not present at every meeting. 

He was present at every meeting from April 11, 1873, to June 
19, 1875. 
GEORGE Kk. BORLAND 


Subscribed & sworn to before me this 31st day of May, 1876. 
EDWARD L. OWEN. 
U. S. Commissioner for the Southern Dist. of New York. 


960 And thereupon intervening petitioners call Amos Tenny 
who, having been by me first cautioned and sworn to testify 

the truth, the whole truth, and nothing but the truth in the matter 
of controversy aforesaid, | did carefully examine the said Amos 
Tenny, and he did thereupon, depose, testify, and say as follows: 

I am over fifty years of age; my residence is New York city. 

(). How long have you been connected with the Chicago, Dan- 
ville and Vincennes Railroad Co. and in what capacity ? 

A. About 7 years. 

@. And in what capacity ? 

A. In the capacity of treasurer and director. 

Q. Have you been director ever since the vrganization of the com- 
pony t 

. No, sir. 

Q. When did you become director ? 

That was at the second election after the first; I can’t tell when 

it was. The book of minutes will tell you 

@. Have you been a director continuously from that time until 
the present ? 

A. Yes, sir. 

Q. Who composed the firm of Joseph k. Young & Co.? 

The firm of Joseph E. Young & Co., as at present organized, 
was Joseph E. Young, W. D. Judson, and myself. The contractors 
for building the road originally—there were other parties in it orig- 

inally—some of them died and some sold out. 
96] Q. What is the number of miles of railroad of the Chicago, 
Danville and Vincennes Railroad Company in the State of 
[Illinois ? 
A. Of main track there is about 121 miles and about 12 miles 
double track, sidings, according to our reports. 
a How many miles of railroad in the State of Indiana ? 

The ch: arter covers about 67 miles. 

2 How many miles are constructed, completed, and operated ? 

A. I think about 20 miles main track or 21 miles, perbaps of main 
track, besides the spurs into the coal fills and sidings. I think that 
is about it, as far as 1 know. I never have been over the road my- 
self. : 
How was the line in Illinois constructed—directly by the com- 
pany or by contract? 

A. Constructed by contract. 


: ; 


430 JAMES W. ELWELL, TRUSTEE, &C., VS. 


Q. What company? 

J. E. Young & Co. 

Q. Were yourself and Mr. Judson directors of the road at the time 
the construction cmctrou was made with J. E. Young & Co.? 

[ cannot tell you whether I was. I know Mr. Judson was. 

Q. State how much cash was ever paid in on subscription to the 
capital stock of the Chicago, Danville and Vincennes Railroad Co. 

A. That I cannot state definitely—how much cash was paid. This 

contract was made payable in stock, bonds, and such sub- 
962 scrip ‘tions as we might get on the road. We wenton and built 
88 miles of the road before we sold any bonds. 

Q. Iam simply asking you about the stock now. Was not, as a 
matter of fact, the entire stock issued, of $2,500,000, made to the con- 
tractors, J. E. Young & Co., under their construction contract? 

A. Yes; or nearly all of it; I don’t think the whole. I think 
preity near all of that went into that contract. According to the 
terms of the contract it was paid, as faras I believe,anda large part 
of it was earned in the first 28 miles of the road. 

Did company build directly through contracts made with 
others than J. E. Young & Co. the part of the road that was cou- 
structed in Indiana’ 

A. The company built that entirely. 

Q. Joseph E. Young & Co. had nothing to do with that ? 

A. No, sir; except as agents of the comp’y they had no contract 
whatever. 3 

Q. What agency did Joseph E. Young & Co. have as to the con- 
struction of that line? 

They had none. Joseph E. Young & Co. had none. 

(). What is the amount of outstanding bonds of the first issue on 
the Indiana Division ? 

‘A. The whole of them are either sold—they are all outstanding ; 
either all sold or hypothecated—8$1,500,000. 

(). At the time the Indiana Division bonds were being sold who 
was the financial agent of the company to sell them ? 

963 A. Mr. W. b. Shattuck sold the bonds under a contract for 
their purchase by him. 

(). As such financial agent were there circulars issued i: large 
numbers for the purpose of inviting investors to purchase the secu- 
rities ? 

A. I think there were. 

(). Please look at the paper marked Ex’t A, annexed to Mr. 
Page’s deposition, now shown vou, and state whether that was not one 
of the circulars. 

A. I cannot tell you whether that is one of the circulars or not. 
| don’t remember ever seeing it before. 

(). Haven't you seen a great number of them just like it? 

A. No,sir; I don’t think Lever did. We never saw much of this 
printed matter in our office. It didn’t come there at all. 

(). Were you not interested in the negotiations of the security 
and consulted daily about it? | 

A. No, sir. Mr. Shattuck had the whole management of all this 
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matter. I could not tell you whether I ever saw that circular or not 
before. 

Q. I will ask you whether the first part of that circular, signed 
“ W. B. Judson and Amos Tenny, treas’r,” of the date June 24, 1872, 
was not prepared by you and Mr. Judson or submitted and signed 
by you. 

A. I can't tell you that. 

Q. Is it not your best impression that it is? 

A. I haven’t any impression about it. The general way of his 

doing these things—he would sometimes write us a letter of 
J64 what he wanted. We would give him statistics; then he 

would go to work and get up his circulars, and we never 
troubled ourselves anything about —. His contract with the com- 
pany was tosell all the bonds. I can’t tell you. I have no retnem- 
-brance of anything about that circular or any particular one. 

Q. Will you swear that the original of this printed circula7, the 
first two pages of it, purporting to be signed by Judson and ‘Tenny, 
was not prepared by and signed by you and Mr. Judson ? 

A. No, sir; I would not swear to that. I would not swear it was. 
I can’t tell vou. 

(). Didn’t you furnish and sign such statements as this or state- 
ments for the purpose of having them printed by Mr. Shattuck and 
circulated ? | 7° 

A. I don’t think we everdid. I think we furnished him statis- 
tics by which he got up these circulars; we gave him the earnings 
of the road. 

Q. Do you pretend to say that he signed your name and the 
4) name of Mr. Judson, president, without the authority of either of 
you 4 

A. I can’t say that. 

(). Don’t you know that when those Indiana Division bonds were 
being negotiated Mr. Shattuck was issuing circulars in large amounts 
representing that the issue of those bonds was restricted, by special 
contract between the company and the trustee, to $18,500 per mile 

of finished road and the necessary equipments? 
60 A. No, sir; there never was any such contract, to my 
knowledge. 

Q. I dou’t ask you that. I ask whether you did not know that 
Mr. Shattuck was circulating statements of that character—adver- 
tising statements of that character in the daily papers in New York 
| in the summer of 1872? 

A. No, sir; I do not. 
: | (). You never saw one of them? 

A. I don’t think I ever did. 

Q. When was the first time that you ever heard that it was claimed 
that there was a special contract limiting the issue to $15,500 per 
mile of finished road ? 

A. I think that was after the default of the interest, in the fall of 
1873. I think in the fall of 1873 that thing was brought to the at- 
tention at our office, and that was the first | remember anything 
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about it. I don’t know. I have no distinct remembrance of that 
myself now, but Mr. Judson informed me—— 

(). Never mind tiat. 

A. I have no distinct remembrance of that thing until about the 
time Mr. Fish was sued on it. It is a thing I had nothing to do 
with. 

Q. I ask simply as to whether you did not know when those bonds 
were being offered for sale that they were accompanied with this 
representation ? 

A. No, sir; I never saw any such, to my remembrance. I may 
have seen it, but I have no remembrance of it. 

. When was the first time that you saw a _ paper of the 
Y66 character now shown you, marked Exhibit B, purporting to 
be signed by the railroad company and by James D. Fish ? 

A. I can’t tell you; this matter was brought up under discussion 
after these troubles commenced, after the receiverships ; whether I 
ever saw it before or not I cannot tell. I may have done so and I 
may not; I cannot tell. 

(. Please look at that paper now shown you, marked Ex’t A, of 
the date April 29, and state whether you did not see papers of that 
kind being circulated about that time by Mr. William Bb. Shattuck ? 

A. I have no remembrance of it whatever. 

(. You never saw a paper of that kind before, did you? 

A. I have seen this since these troubles commenced. 

@. When do you mean by that? 

A. Since the receivership. 

. You never saw a paper of that kind, then, as I understand you 
to distinctly swear, until after the receiver was appointed ? 

A. No, sir; | do not swear any such thing. I may have seen it, 
but I have no remembrance of it. 

Q. You never had any consultation or conversation with Mr. Jud- 
son about the existence of any such paper, or the claim that such a 
paper existed prior to the appointment of a receiver, to your recol- 
lection ? 

A. No, sir. I have no recollection on that point until after—in 
regard to those papers, any of them of this character, until after the 
receivership. 

(J. You never saw such a paper in your office? 
967 A. I have no remembrance of it. Mr. Judson thinks it was 
: there. 

(). Never mind what Mr. Judson thinks. 

A. i have no remembrance of it. 

(. L understand you to say that Mr. Judson thinks there was 
such a paper, does he? 

A. Mr. Judson has said in conversation that he thought there 
was such a —; thatsuch a thing was brought to his notice in the 
fall of 1878. 

Q. Who by, brought to his office ? 

A. He didn’t know who it was. 

Q. Do you think that Mr. Shattuck circulated these statements 
here and you never saw one of them ? 
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A. I have no doubt about it. I have no knowledge whatever. 

Q. That is your recollection, that you never saw one of them until 
after the receivers were appointed ? 

A. I have no recollection whatever about it. 

Q. Did Mr. Fish come to your office or send to your office in No- 
vember, 1873, or thereabouts, a printed paper like that and ask what 
it meant? 

A. No, sir; not to my knowledge. 

(). Did you ever present the paper at about that time to Mr. Jud- 
son and tell him that Mr. Fish had sent that up and wanted to 
— what it meant? 

. I have no remembrance of any such thing. Mr. Judson has 
a im pression that I did, as I said before, but | have no recollection 
on that question whatever, as I told you before; and I told him the 
same thing when he called my attention to it. 

Q. Do you know where the original supplemental mortgage exe- 

cuted in April, 1872, is ? 

968 A. I do not. 
. The trustees in that were Messrs. Fosdick and Fish, were 
they ? 

A. Yes, sir. 

Q. Why was it not recorded in the different counties through 
yor ws the road runs? 

To the best of my knowledze and be lief, it was a sheer mistake 
th: it was not recorded-—an ov ersight . It was sent to Mr. Young 
from our office to be recorded; that I know. 

(. Did it ever get back from Mr. Young” 

I never have known anything about it since. 

(. Has Mr. Fish,as one of the directors, or Mr. Fosdick, ever been 
to you to make any enquiry as to why it was not recorded or to 
have it recorded ? 

A. I think Mr. Fosdick has made enquiries. I don’t think Mr. 
Fish has ever done so, because all that business was left to Mr. Fos- 
dick to do. 

Q. Mr. Fosdick has made what kind of enquiries? 

A. Mr. Fosdick hus made enquiry to know whether it was re- 
corded, I think. 

@®. What was the answer to it? 

A. Oh, why it was not recorded. I think that was it. 

(. When was that enquiry? 

A. I think that was immediately after the receivership. 

Q. Who had the mortgage at that time, or trust deed ? 

A. It was sent to Joseph P. Young for record. 

(). What became of it ? 

A. I think I heard that Mr. Young returned it. I have never 

known anything about it. 
969 Q. When the convertible bonds were issued, in January, 
1873, the mortgage ran to James W. Elwell and James D. 
Fish, did it not? 
A. It ran to those two men, I think; they were trustees. 


o0—216 


454 JAMES W. ELWELL, TRUSTEE, &¢., VS. 


Q. They were both of them directors of the company at the time, 
were they not? 

A. Yes, sir. 

Q. They m id been directors for several years, liad they not? 

A. Yes, si 


Q. And ae both of them personally knew of the existence of 


this sup — al mortgage, did they not? 

A. I don’t think Mr. Elwell! knew anything aboutit. Oh, he may 
have known it. 

Didn't he vote for its issue? 

A. Yes, sir; he must have known it. I think they did. 

(. So that when that convertible mortgage was received by Messrs. 
Fish and Elwell they both of them had “personal knowledge of the 
execution and delivery of the supplemental mortgage, had they 
not? 

A. I suppose they must have had. 

(). And voted for it as officers of the company ? 

A. The minutes of the company will give you that information. 

(). Mr. Fish was a director for several years in that company, was 
he not? 

A. Yes, sll 

. Was he familiar with its condition? Did you consult 
970 him about it and advise with him from time to time? 

A. Very little; very little indeed. Mr. Flwell knew much 
more about the affairs of the company than Mr. Fish did. 
). Still Mr. Fish was consulted about it, was he? 
A. Very little indeed. 
Was there ever any attempt made to conceal anything from 
Mr. Fish, either as director or trustee ? 

A. Not to my knowledge. 

Q. Did he ever make an enquiry as to the condition of the prop- 
erty or ask to see any books or papers and have his demands un- 
satisfied ? 

He never had his demands unsatisfied for anything that he 
asked for, to my knowledge. He may have done, but, so far as I am 
concerned, I have always been open to show any paper of the com- 
pany. 

(. Could he, if he had made the enquiry, have been enabled to 
become perfectly familiar with the condition and financial situation 
of the road ? 

A. I suppose he could, so far as we knew. We conld not our- 

selves become entirely familiar with it. Wedid not know what was 
go! ng on in Chicago, as you very well know. 

The company kept books of account stating all their financial 
concerns in the city of New York here, did they not? 

A. No,sir. 

(). Did not Mr. Borland open a set of books here stating all the 

financial transactions as they occurred in the East here? 
JT A. All the transactions that took place here were sent every 
month to Chicago. 
(). And they were recorded here? 
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A. Yes, sir. 

(). Was not Mr. Fish a constant attendant at the meetingsof the 
board of directors ? | 

A. He was generally there; put in his appearance to make a 
quorum when we had a meeting. 

(). Where was the bank account of the railroad company kept 
during all the time that Mr. Fish was director? 

A. The principal account was kept at the Marine Bank. 

Q. When the railroad company defaulted in its interest Mr. Fish 
was present, was he not, at a meeting of the board of directors when 
the financial condition of the company was discussed ? 

A. I think he was. 

Q. Did you gentlemen give him then what was the financial con- 
dition ? 

A. We did, so far as we could. Wecould not get at the exact 
financial condition of the company in Chicago; we did as near as 
we could. 

(. Did he ask to see any books or papers to verify your statement 
or did he accept your oral statement of the condition of the com- 
pany ? 

A. I don’t think any books were examined. 

(J. Or any papers? 

A. I don’t know that they were. i 

(). Do you know whether he ever sent to Chicago for the purpose 

of informing himself asto the condition of the company after 
972 they defaulted in interest? 
A. | don’t remember on that point. 

(). When the company defaulted in interest upon its bonds they 
issued certain circulars, did they not ? 

A. Yes, sir. 

(). You can state whether these now shown you, marked Exhibit 
Bb & X, are such circulars ? 

A. Yes, sir. These appears to be the printed copies of the circu- 
lars that we issued. 

Q. Who made up that statement contained in Exhibit X purport- 
ing to exhibit the financial situation of the corporation ? 

A. It was made up in our office; Mr. Judson and myself. 

(). You can state whether or not the floating debt of the company 
at that time was or was not in excess of $806,000, as therein re- 
ported. 

A. That was the nearest we could get at it at that time. We took 
the reports at Chicago, as we were obliged to take those as they sent 
them to us, but everything we owed here was put In), and that wus 
the nearest approximate we could get it, and it proved to be about 
correct afterwards, except the illegitimate and illegal claims that 
Mr. Young had in Cliiecago. 

Q. I will ask you whether, as a matter of fact, the firm of Joseph 
Kk. Young & Co. did not, at that very time, have a credit balance in 
their favor on the books of the company as a cash debt to the 
amount of seven hundred and odd thousand dollars? 
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973 A. Yes, sir; there was such a balance, but we always noti- 
tied 

@. That is not an answer. 

A. I want to make that answer. 

Q. Goon. I ask simply whether the books did not show that? 

A. A cash debt? Isay no. I say the book showed such a debt, 
but we had always notified the directors of the company that that 
would be taken in stock. 

Q. What direetors of the company did you notify? 

A. All the directors. 

Q. Do the records show that there was any such notification as 
that? 

A. No, sir. 

Q. Was that notification orally ? 

A. Yes, sir. 

Q. When? 

A. At all the times when the subject came up. 

Q. When? 

A. I can’t give you any particular time. 

Q. Was it done at any board meeting ? 

A. I should think it was. 

Q. Was the account closed at the time the company went into de- 
fault, in 1873, and stock accepted on that account of Joseph E. 
Young & Co.? 

A. No, sir. 

Q. Was not the account kept open, and is it open to-day ? 

A. Yes, sir. 

Q. And haven't there been large cash transactions one way and 
the other afterthe company had been in default? 

A. I think so. 

Q. You say, notwithstanding that, that it wasa stock account and 

not a cash account ? 
974 A. Whatever that account was found to be, the balance, 
ve have always notified the directors when the subject has 
come up that we would take that balance in stock. 
Q. And still kept an active cash account all the while? 


A. Until it could be closed. 

«’. And new transactions were being poured into it all the while? 
A. I think not. 

Q. Was not the Indiana bond account poured into it ? 

A. The Indiana bond account—whatever we paid out for the In- 


diana bond account was charged up to it. 

Q. Then you propose to say, do you, that the cash that you paid 
out was to be taken back by you in stock ? 

A. Yes, sir; we do. A large portion of that was for coupons to 
the bondholders. 

Q. I will ask you whether the Chicago and Southern Railroad 
Company bonds were not put into that account. 

A. That I don’t know. 

(). You did not include that, then, at all in your statement? 

A. No, sir. 
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Q. Did vou not know at the time this statement was prepared 
that there was in circulation the paper executed in the name of the 
company by Joseph E. Young, as general manager, outside and in 
excess of this statement here, to the amount of not less than six 

hundred or seven hundred thousand dollars ? 
975 A. No, sir; we did not. 
®. You did not know that? 

A. No, sir; I know when these were originally got up I didn’t 
know it. I can tell vou when I did know it. 

Q. When did you know it? 

A. On or about the 9th day of November. 

Q. You kept circulating those papers long after the 9th day of 
November, did you not? 

A. This last paper seems to be dated on the 11th. I may be mis- 
taken. I think it was the 9th day of December. 

Q. That you knew it? 

A. Yes; on the 11th. 

@. Yes? 

A. I think perhaps it was the 9th. I think it is on the 9th of 
November. It was on the 9th of November or December. 

®. You did, then, on the 9th day of November know that there 
was outstanding commercial paper of the company to the amount 
of at least five or six hundred thousand dollars in excess of that 
statement, did you not? -? 

A. I knew that there was paper that was claimed to be such, but 
whieh was wholly repudiated by the company, and it has been 
mostly settled by Mr. Young himself. 

Q. You do not state anything about that in this? 

A. No, sir; we never considered it 2 debt of the company. 

(). But you knew that it was afloat there and held by the 

banks? 
Y76 A. We knew that it was afloat on the 11th day of Novem- 
ber, when I got to Chicago. 

(). Now, I will ask you whether an account of that paper had not 
been sent from the Chicago office to the office in New York here 
the year before? 

A. No, sir. 

(). It had not? 

A. I have no knowledge of it. 

(). You swear it distinetly ? 

A. I have no idea of it whatever if it was, and I have no know!l- 
edge that it was. 

(). How often were you in Chicago in the vears 1872 and 1873” 

A. I was in Chicago on this telegram from Mr. Young. 

(). What telegram ? 

A. This telegram that he sent us to come to Chicago, that he had 
imperilled the interests of the company. We knew nothing about 
what it was. 

(. When was that? 

A. That was received on the 9th day of November. 

(. Prior to that time, when had you been to Chicago? 
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A. I think I was oe in 1868 and in the latter part of 1872. 
The latter part of 1872? 

A. I think so; yes, sir [ can’t remember the dates. I know | 
was there at this time when this paper 

(). Had you not been in Chicago in the twelve months previous 
to that time? 

A. I think not. I may have been there. 
N77 Q. Did you go to Chicago on or about the 9th day of No- 
vember? 

A. It was there or about that time. 

Q. Do you mean before or after? You fix the date very exactly 
as the 9th. 

A. I think it was the 9th Mr. Judson got his telegram. 


Q. Did you go there or did Mr. Judson go? 

A. We did. 

Q. Who? 

A. I went. 

Q. Did vou not write a letter from New York to Mr. Young on 


the llth day of November, 1875, about that matter, marked 
“private?” 

A. If I did I am mistaken in the date that I went. It was earlier. 

. Refresh your recollection. 

A. I can’t do it unless I have some documents, but I know it was 
the early part cf November. 

Please look at the paper now shown you, marked “ Exhibit 
QO,” and state whether that is not a copy of a letter addressed by you 
to Joseph E. Young, the general manager of the company, on the 
Lith day of November, 1873, from New York, and that it is now in the 
records and papers of that company in the hands of the receiver 

A. I wrote such a letter as this, and I think this is a copy of it. 
It was written the next day after [ arrived home, and I went to 
Chicago and back. I was there only one day, and it must have been 
about the 7th of November instead of the 9th that 1 speak of. 

(. So that at that time, these funding circulars being dated 
478 November 11th and 20th, respectively, they were issued after 
you had been to Chicago, were they—every one of them ? 

A. ‘The papers were prepared before I went and, I think, they 
were Issued afterwards; | suppose they must have been. 

(). Now, when you went to Chicago you found, did you not, from 
an examination of the then-kept books of the company, that this 
large amount of paper that you call illegitimate paper, to the amount 
of over half a million dollars, was regularly entered into the com- 
pany’s books, did you not? 

A. I did not examine the books, but had it from information of 
Mr. Campbell. 

Q. That they were? 

A. That they were in the books. 


Q. All through as regular transactions ? 
A. As irregular transactions. 
They were In the books as Irregular ? 
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A. They were in the books as irregular transactions—loaned 
paper by Mr. Crawford without authority. 

(). Did it state in the books that it was loaned money by Mr. 
Young without authority ? 

A. It didn’t so state in the books. 

(. | am asking now whether all this paper is not in your regular 
bills-payable book there, just like any other paper of the company ” 

A. I didn’t look in the bills-payable book. 

Q. You went all the way out to Chicago about this peril and yet 
you did not look at the books of the company ? 

A. I trusted to Mr. Campbell’s giving me the statement of that 

paper which Mr Young had issued. 
v79 Q. Although you had gone clear from here to Chicago 
solely about that matter? Mr. Campbell had issued the 
paper, had he not? 

A. Mr. Campbell had issued the paper. 

(). And yet you took his word and never looked at the books? 

A. I took his word for it and took a copy of this paper, as far as 
| could get it from the books, from his journal. 

Q. In the regular books of account of the company vou were in- 
formed, both by Mr. Campbell, Mr. Dunham, and by Mr. Young, 
that those transactions and bills payable had been entered right 
into the books of tie Co. just like a regular corporate transaction ? 

A. Yes, sir; they ivformed me that they were in the books of the 
cotloupany. 

Q. And did they not inform you of the amount of them—that they 
exceeded half a million dollars ? 

A. They could not tell themselves. 

Q. How much did they state? Did you go away without hav- 
ing any information of how much they were ” 

A. No, sir. 

(). How much, then ? 

A. They thought they were very large, and probably would be 
In the neighborhood of half a million dollars. 

(). Then you came back, I understand, from Chicago to New 
York ? 

A. Yes, sir. 

Q. And after that these circulars were issued, stating the floating 

debt at $806,000, were they not? : 
980 A. Those circulars must have been issued after that. 
q). After you had gone out there and inspected the situa- 
tion and returned ? 

A. We never considered that a debt against the company. 

Q. When you wrote this letter of November 11th, 1875, did you 
consult with Mr. Judson, the president of the corporation, about it? 

A. Yes, sir. 

(). “ Mr. J.” referred to in this letter refers to Mr. Judson, does it 
not? 

A. I suppose so. I suppose that must mean him. 

(). You are confident that you wrote the letter atter full consul- 
tation with Mr. Judson as to the direction that is contained In it? 
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A. I suppose it niust have been so. I don’t remember anything 
about that. 

Q. Please state what you meant in this letter where you say to 
Mr. Young, “ We think you should at once have your clerks drop 
all their work and rewrite your books and take out of them all of 
the transactions with Walker from the beginning; do not fail to 
have this done without delay.” What do you mean by that instruc- 
tion to Mr. Young and what do you mean by we? 

A. What I mean by we,I mean Mr. Judson and myself, after 
consultation had agreed 

Q. Had you consulted with any other of the directors? 

A. No, sir; I want to go on further and answer that further. We 

did this under the advice of counsel—that the company had 
981 no possible liability on that paper—and that we were advised 

to lay aside those books, which we did at once, or directed 
him te do through hisclerks. Idid not feel like taking the respon- 
sibility when I was there. His clerks or we instructed him to have 
his clerks lay aside the books and open new books of the company 
with their transactions which were legitimate and correct and leave 
outali that paper. ‘That was the Instruction and that was the object 
of that letter and the whole of it. 

Q. That is what it refers to? 

A. That is what it refers to. 

Q. What do you mean by this, then, if that was it, where you 
direct him thus: “ Your clerks may be told that your reason for the 
change in books is to have the entries of the Walker matter rest 
with you personally, the company not being liable on that paper?” 

A. I suppose that was to avoid any scandal that might be in the 
office there. I don’t know any other object I should have than 
that. In regard to rewriting books Mr. Young acknowledged his 
own liability. 

Q. When the funding scheme was being pressed on the attention 
of the bondholders, state whether there were not two different state- 
ments of the floating debt exhibited to bondholders from time to 
time. 

A. Not to my knowledge. 

Q. You know, as a matter of fact, do you not, that the courts in 
I]linois have rendered judgment upon that paper that you call illegiti- 

mate paper? 
982 A. lam not aware of that; not the courts of last resort; 
uhere was one judgement rendered, I think, by default. It 
was not attended to, but was appealed iminediately. 

Q. You say that you are not aware that any court 

A. That any final judgement has been obtained. 

Q. You mean that the supreme court has not passed upon the 
matter ? 

A. Yes. 

Q. The lower courts have rendered judgement upon that matter? 

A. Yes; but it was through carelessness that it was not attended 
to, so we are informed. 

(. You also knew, and have been so advised by some officer of 
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the company, that the railroad company paid, settled, and compro- 
mised certain amounts of that so-called illegitimate paper, do you 
not ? 

A. Ihave no knowledge on that question whatever. ‘There was 
some arrangement made with Mr. Young and others, 1 heard. | 
don't know anything about it. 

Q. Didn’t you hear it from Mr. Judson? 

A. It would all be hearsay, and what | did hear I can’t remem- 
ber what it was. 

Q. l ask you whether Mr. Judson did not several times, when he 
returnedj from the West, inform you that the company had been 
making settlements of that so-called i‘legitimate paper. 

A. 1 don’t have any remembrance of that; he informed me of 

some arrangements that he made with the Commercial Bank, 
983 and what they were. It was through Mr. Young, and Mr. 

Young was to pay the paper, and did that part of it, as | 
was informed ; and it was taken out of the way by Mr. Young, or 
some arrangement with Mr. Young and Mr. Eames, but as to the 
details I know nothing about it, and it has never passed into our 
books here; in fact, Iam entirely ignorant about it. 

Q. Do you know anything about a company called the Chicago, 
Danville & Vincennes Railway Company ? 

A. I know there was such a company. 

(). Were you amember of it? 

A. I don’t remember; I think I was; it is so long siace. 

Q. What was it organized for? 

A. That road was organized to build a connection with the Dan- 
ville road from Chicago down to a point on the present road. 

(. It was called the Blue Island Division of the Danville railroad, 
was it not? 

A. That was not the corporate name. 

(). It was called that ? 

A. I think it was called that. 

(. It was so entered on your books of ac., was it not? 

A. I don’t know; I never saw the ae. 

Q. The Danville railroad spent money in its construction, did it 
not, partially ? 

A. I can’t tell you about that; we never had any ac. with that 
company at all here. 

Q. Don’t you know, as a matter of fact, from information con- 
veyed to you by Mr. Judsonand Mr. Young, that the Danville Com- 
pany did procure you the right of way and partially construct 

it? 
984 A. Whether we ever spent any more money there than we 
got out of the bonds I can’t tell you. . 

(. The railway bonds? 

A. Yes, sir. 

Q. What became of the railway bonds? 

. I can’t tell you. 

Q. Were not al! of them put into the hands of the officers of the 
railroad compan vy ? 
56—216 
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A. I can’t tell you that. The bonds were—I think the most of 


them were in Chicage. 

(). Were not a good many of them here? 

A. Yes, sir. 

Q. In your hands as treasurer ? 

A. No, sir; I don’t think—Mr. Judson had all to do with that 
thing. 

@. Were you not the treasurer ? 

A. I can’t tell you that now. 

(. You cannot tell whether you were the treasurer of the railroad 
company ? 

A. Oh, yes, sir; I was treasurer of that. 

Q. Did not the railroad company take and use all the bonds of 
the railway company that were used ? 

A. The railroad company, so far as I am concerned, never had 
anything to do with that, officially, at all. 

q. What was the character of those bonds? Were they not printed 
off the same plate as the bonds of the railroad company ? 

A. I think not. 

Q. They were not? 

A. I think not; it was a new plate; I think it was. 

Q. Were they not the exact fac-simile of the bonds of the railroad 

Co? 
985 A. They were very near alike; there is no doubt about 
that. 

Q. They had the same trustees, did they not—Fosdick & Fish ? 

A. Yes, sir. 7 

Q. Don’t you know as a matter of fact that Mr. James D. Fish 
and Mr. Wm. R. Fosdick authenticated $500,000 of those railway 
bonds? 

A. I think they did. 

Q. Don’t you know that not a mile of that railway was ever 
built? 

A. I know from hearsay that there was a large amount of work 
done on it. 

Q. All the work that was done on it was done by the railroad 
comp’y, was it not? 

A. No, sir; it was done by the railway company by a contract. 

(). By a contract made by whom and between whom ? 

A. ‘hat I can’t tell you; I think Mr. Brown had something to do 
with 1b. 

@. Don’t you know that that matter of the railway company’s 
bonds being exactly like the railroad company’s bonds was a matter 
that gave you and Mr. Judson a great deal of concern here in New 
York? 

A. I never had any conversation over it, to my knowledge; | 
don’t remember it. 

Q. Were those bonds not offered for sale here in the city of New 
York as railroad bonds ? , 

A. I think there was one parcel of a few bonds brought into our 
office and offered as bonds of our company. It was a small parcel 
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of bonds, but they were bonds that had been hypothecated in Chi- 
cago. 

986 (). What was the last number of your regular issued bonds 
of the railroad company ? 

A. 4,000. 

Q. How did the Chicago Railway Company bonds begin num- 
bering? 

A. 4001, I think. 

Q. What was the design of that? 

A. The design of that was not to have any bonds of the same 
numbers,I suppose, on that same line of road; that was originally 
intended when that line of road was got up,to have it consolidated 
with the other road at the proper time. 

Q. And therefore the bonds were numbered consecutively ? 

A. Yes, sir; that, I suppose, was the intention. 

Q. Now, I will ask you whether you did not know that $42,000 of 
those railway bonds were actually exchanged for Chicago, Danville 
& Vincennes Railroad Co. bonds by Mr. Judson. 

A. No, sir; I don’t know anything about that. Won't you ask it 
again ? 

Q. I will refresh your recollection by that letter. 

A. Iam prepared to answer you now. I know what it is now. 

(. Very well; go on. 

A. We borrowed $42,000 for the purpose of railroad Co. of our 
friends, two particular friends—$42,000. It was not an exchange, as 
you put it here, and the facts are not as this would lead you to sup- 
pose. It was done for the purpose of doing work on the railway 

company when that was going on. We secured that loan by 
987 those bonds—with the railway bonds. That is all there was 
of it. They have got it now. 

Q. Have they got the railway co’y bonds now? 

A. Yes, sir. 

(). Borrowed, as I understand you now, by the railroad Co.? Is 
that it? 

A. They were borrowed. 

Q. The money was borrowed by the railroad Co.? 

A. It was not money at all. 

(). What was it? 

A. It was bonds. 

). What bonds were borrowed ? 

A. They were the railroad company’s bonds. 

You borrowed them ? 

We borrowed the bonds and sold them and used them to raise 
money to build this railway company’s track and other purposes. 
We went on and spent that money, and to secure that we gave these. 
[t was really outside of the railroad Co. entirely, so far as the parties 
lending the bonds are concerned, and Mr. Judson and I are per- 
sonally lable for that money now. 

(). And they have got the railway Co. bonds as collateral ? 

A. Yes, sir. 

Q. Was that money spent in building the line there? 
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A. I think that drafts were drawn. I can’t tell you. 
Q. As much as $42,000, you think? 
A. There were $42,000 of bonds. 
». How much money was realized ? 
A. I can’t tell you that. 
Q. I thought you said a little while ago that you didn’t 
988 know that any money whatever of the Danville Co’y was 
used ? 

A. We gave our personal obligation for that. 

@. The railroad company did not? 

A. No, sir. 

Q. It was a personal obligation of Mr. Judson and yourself, you 
borrowing $42,000 of the railroad company bonds and hypothecat- 
ing back railway bonds. Is that it? 

A. We gave them those instead of the ones that we borrowed. 

Q. Where did you get the railway bonds? Did they belong to 
you? 

A. They were here. 

Q. Who did you get them from? 

A. It was not a personal transaction. 

Q. I thought you said it was. 

A. We gave our personai obligation for it. 

®. Whose transaction was it? 

A. I think it stands on the Danville Railroad Companvy’s books. 

. Then it was a corporate transaction of the railroad Co.? 

A. I believe they are liable for it. 

Q. Was not their paper put out for it? 

A. No, sir. 

(. How do you mean they are liable for it? 

A. Stands in the ace. 

Q. What ac.? 

A. I don’t know that they have got any paper out for it. I can’t 
tell you how that stands on the books. 

Q. Outside of that one transaction don’t you know, as matter of 

fact, that the officers of the railroad company used those rail- 
989 way bonds for the purpose of hypothecating here on the 

company’s debts, and is not that you allude to in your letter 
to Mr. Judson ? 

A. It may have been done to a small extent. 

() Are not those bonds outstanding now ? 

A. Some of them. 

Q. Do not they correspond exactly with the Chicago, Danville 
and Vincennes Railroad Company’s bonds except the difference in 
name ? 

A. I think they look very much like them. 

Q. Is not the common seal the same except the difference in the 
name? 

A. I think they are very similar. 

(). Haven’t they the same president and the same secretary ? 

A. I can’t tell you that. The same president; | don’t remember 
the secretary. 
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Q. Haven't they exactly the same trustees ? 

A. Yes, sir; the trustees are the same. 

Q. Would anybody casually taking those bonds be apt to dis- 
criminate and point out any difference between the railway bonds 
and the railroad company bonds ? 

A. That isa matter that people must judge for themselves. There 
are very few of those bonds here; there is not more than ten or 
twelve of them that is out here except the 42 that I know of; very 
few, and I don’t know that there are as many as that. 

Q. Is there any such company in existence now to your knowl- 
edge as the Chicago, Danville & Vincennes Railway Company own- 

ing any line of road at all? 
JOO A. The company has a corporate existence now. 
Q. Do they own any road? 

A. I think they transferred their property to the Chicago & South- 
ern Company. 

Q. So that these mortgage bondholders of the railway company 
have not got any security in the world, have they, to your knowl- 
ledge? 

A. That is for the courts to decide. 

. To your knowledge they own no property, do they ? 

A. I haven’t any knowledge of anything they have got, except 

their chartered rights, whatever they.are. There have been 
991 none of those bonds used since the company was changed, to 
my knowledge. 

Q. The Danville Railroad Co. guaranteed all the bonds of that 
railway company, didn’t they? 

A. I don’t remember anything about that. 

(). Just look at that (record book shown to witness). 

A. I don’t think that was ever acted on. 

(). It was authorised, was it not? 

A. I see it was authorised here, but it never was done. 

(). You think it was never done? 

A. Yes, sir; thatis my impression. I didn’t know it was author- 
ised before. I knew it, probably, but I have forgotten it. I knew it 
was never acted upon, anyway. 

Q. What is the floating debt of the Chicago, Danville & Vin- 
cennes Railroad Co. now? 

A. That I can’t tell you. I should have to refer you to the re- 
ceiver’s report for that. 

Q. Can you tell ? 

A. I have no knowledge of it at all. 

©. What was its debt at the time it went into the hands of the 
recelver ? 

A. I should have to refer you to his report for that. 

Q. You cannot even approximate it? 

A. I think his report states it at about $700,000, besides the 
bonds. 

Q. Does it not state it upwards of $1,100,000 ? 

A. I can’t tell you about that. 

(). Just refresh your recollection on that point, and see. 
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A. He makes it here more than I thought. He says 
992 it is $841,000 here—due previous to July 51; it makes 
$738 000. 

Q. Do you say that that states 

A. I refer you to that report for the debts. 

Q. Does that statement that you are pretending to state there in- 
elude the Hinckley Locomotive Works or $100,000 Indiana Block 
Coal Co. or the debt due Michael Shaw at all? 

A. I can’t tell you. 

Q. What was the debt of the company at the time the receiver 
was appointed is my question. 

A. I suppose those can’t be included by. the wording of that. 

Q. As a matier of fact, was not the floating debt of the company 
at the time the receiver was appointed $1,136,000? 

A. L have no doubt it is just what he states it. I have no doubt 
it was. 

Q. And you say that you stated the debt, excluding tie illegiti- 
mate debt in 1873, in November, at $806,000 ? 

A. That is the nearest we could get at it. We stated it at about 
that. We hadn’t the ac’s here, all of them. 

(). And now you think the receiver is substantially correct where 
he sums up the amount of debt as it stood when he took possession, 
at $1,136,000 ? 

A. I have no doubt General Anderson’s ae. is correct. It has got 
all the ac’s in, and we had not when we got up ourac. We put in 

all the debts that we owed here. 
993 Q. You paid no interest on any of the bonds after the Ist 
day of November, 18738, did you?- 

A. Very few. 

(). Some small amounts? 

A. Some very small amounts. 

(). Therefore during all the time from the lst of November, 1873, 
to the time the receiver was appointed no interest was paid on the 
bonded debt? 

A. No, sir. 

(). I will ask you now whether the floating debt did not increase 
in that time. | 

A. I can’t tell you. I haven’t 
(J. You were treasurer of the company all the while? 

A. Yes, sir. : ) 

(). And you cannot tell whether the floating debt increased ? 

A. The books were kept in Chicago, and I was not there at all, and 
had no means of knowing of the ac’s except what we got from 
there. 

Q. You chose to let them stay there, did you not ? 

A. Yes, sir; at Chicago. : 

@. You did not undertake to open any separate books of ac. 
here? 

A. Not at all. 

(). You didn’t order them to send you any full transcript of ae’s? 
A. Yes, sir; we did; but we didn’t get them. 
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Q. Did you remove the officers who failed to obey your orders ? 

A. Yes, sir. 

Q. When? 

A. Very soon after; it was either in the latter part of 1875 or the 

first of 1874. 
904 Q. From that time on you got ac’s, did you? 
A. Yes, sir; we got reports. 

(). Didn’t you know whether the debt was increased or decreased 
or at a standstill ? 

A. It was impossible for us to know. 

(. If you paid any interest on the bonds, and the floating debt 
was being increased, what was done with the net earnings that re- 
sulted from the operation of that road in that time? 

A. The books will show what was done. 

Q. Is that the only answer you can give? 

A. Yes, sir. 

(. You decline, or are unable, to give any other answer to my 
question than that? 

A. That is all the answer I can give. 

Q. Do you know whether the road did make surplus earnings 
over and above its legitimate proper expenses ? 

A. I have no doubt it did. 

(. Between November, 1873, and the time the receivers were ap- 
pointed ? 

A. I have no doubt it did; but there were large construction ex- 
penses to go on in various ways. 

(. Did you engage in construction after the road went into default 
on its mortgage ”? 

A. Its construction ae’s had to be closed up. ‘There were certain 
things to be done in Chicago that was expensive—rights of way to 
be paid for. 

2. After November, 1873? 

A. There were large rights-of-way claimants to be paid. 
(). After November, 1873? 
A. Yes, sir. 
995 Q. Name one right-of-way claimant that was paid after 
Nov., 1873. 

A. I can’t name any, but the Chicago rights of way—a large por- 
tion of our bills payable were for Chicago rights of way that I saw on 
our buoks there. 

(). Have they been paid? 

A. I think some of them have. 

. Has this large floating debt been created on account of that? 

A. Ican only refer to the books in regard to that. Gen’l Ander- 
son will inform vou. 

(). If you paid no interest on the bonds and the floating debt kept 
getting larger, what became of the net earnings of that road ” 

A. The books will tell you—will give you all the information on 
that subject. 

Q. But you have no personal information that you can give us 
apart from the books” 
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A. No, sit 
(). And you did not keep the books? 
\. No, sit 
). And you haven’t seen the books? 
A. I haven’t ever examined the books—the Chicago books. 
Q. How do you know that they will give all that information if 
you have never seen them ? 
A. The earnings are there and the account of how they are dis- 
ae of are there, as I suppose. 
There were large remittances being made backwards and for- 
i. between Chicago and New York? 
A. Yes, sir 
V6 Q. And the ¢ ‘hicago peop le didn’t know anything about 
what became of the money here except as you reported it, 
did they ? 
A. They had a report every month from the secretary of Just 
what was done here. 
Q. They had to take your report for that ? 
A. Yes, sir. 
Q. Are you not able to state what was done with that? 
A. As far as the money that came here, we are. 
@. What was done with that that came here? 
A. To pay liabilities of the company to keep the company afloat. 
We were embarrassed all the time. 
Q. What was the amount of the capital stock of that company 
authorized in January, 1875? 
A. I think the authorized capital was $3,000,000; I think it was. 
I may be mistaken. I think that was it. 
Q. Was it not afterwards increased five millions, or wasn’t its 
authorized capital $5,000,000 ? 
A. Very possibly, but I am not clear. 
(. But it was not in excess of five? You are clear on that? 
A. I am very clear on that; yes sir. 
Q. The mortgage indebtedness outstanding at that time against 
the company consisted of what bonds? 
A. What time? 
Q. Jan., eo" 
A. Jan. gle 
Q. ‘In Jan., 1875—before the chattel mortgage, I mean. 
JO% A. $2,500,000 of Illinois bonds on the Illinois Division, 
$1,500,000 first-mortgage bonds on the Indiana Division, and 
$1,000,000 of convertible bonds, covering the whole property. 
~ $9,000,000 ? 
. That is $5,000,000 with the funded certificates cut. 
") The principal of the bonds was $5,000,000 ? 
A. Yes, sir. 
Q. ‘Then when the chattel-mortgage bonds were authorized to be 
issued, in Jan., 1875, the company had outstanding a mortgage in- 
debtedness as great as its capital stock, had it not’ 


A. That was the fact. I don’t know what the capital stock was; 


| can’t tell you. 
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(). At least, you say it was not above $5,000,000 ? 

A. I can’t tell you that; I think not. 

Q. Was there any authority ever given by the stockholders of the 
Chicago, Danville & Vincennes Railroad Co., assembled in general 
meeting, for the directors to execute that chattel-mortgage bond on 
the property of the company ? 

A. That I can’t tell you. Those meetings were held in Chicago, 
if there was one, and I was not present. 

Q. Was there one? Please look and examine the record there. 

A. My impression is that everything isin here. If it was not 
here there was none. 

(). Look at it and see. 

A. Il see no action of the stockholders ou this. 

Q. Refresh your recollection from the book of records, 

998 please, and state whether that chattel mortgage was ever 

authorized by a vote of any kind or whether there was ever a 
meeting of the stockholders to pass upon that question. 

A. I find no record of it, and I don’t know that there was, except 
by the directors. 

Q. What became of the chattel-mortgage bonds when they were 
issued ? 

A. They were paid out mostly as collateral. They are all stated 
in the receiver’s report where they are. 

Q. Who paid them out as collateral ? 

A. I paid out a good many of them.. 

. When? 

A. Immediately after they were issued. 

Q. How immediately ? 

A. I should say that during the month of January I paid $100,000 
of them, or more. 

Q. Did you pay out to yourself and Mr. Judson the $624,000 of 
those chattel-mortgage bonds that you now hold in the month of 
January ? 

A. No, sir; we did not. <A portion of them we did, though. 

Q. How many ? 

A. That I can’t tell you now, but we have got the record of it. 

Q. Is there anything appearing in the corporate books here in 
this city with regard to those chattel-mortgage bonds—as to where 
they went, to whom they went,and when they were delivered to the 

parties ? 
999 A. I think there is no ac. of that here now. It is all fur- 
nished to Gen’! Anderson, the receiver. 

@. Furnished to him? 

A. Yes, sir. 

Q. By whom ? 

A. By the president of the company. 

Q. Is it in any of the books of the company? 

A. I presume it is in the books of the company in Chicago. He 
has got it in his report. 

Q. When they were furnished to you people? 

A. I don’t think he has got the dates. 
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Q. Is there anything in the books of the company here, kept by 
you people at the time, to show what was done with that $1,000,000 
of bonds? Is there one entry ? 

A. 1 think there have been in the books that have gone to Chi- 
cago. | am sure there was. 

(). When did those books go to Chicago ” 

A. I can’t tell you that. 

Q. Quite recently, is it not? 

A. It is not many months. 

(). It is not one month, is it? 

A. Well, we have been sending books to Chicago—various things 
as they were called for—at various times. 

Q. This book ? 

A. This book that those entries are in is a bills-payable book 
where the entries of the collaterals are in, and I think the collateral 
bonds are all entered in there. 

Q. Do you recollect now when ? 

A. I think they are all there; when they were given, too. 
1000 Q. Do you recollect now when Judson and Tenny received 
the $624,000 chattel-mortgage bond-? 

A. They were received at different times. 

Q. Who gave them to Judson and Tenny? 

A. We took them ourselves as officers of the company. 

Q. Did you enter anything on the books of the company about 
it when you took them ? 

A. I ean’t tell you about that. 

Q. Was there ever any vote of the directors authorizing you as 
officers of the company to take them ” 

A. No, sir; there was no action of the board of directors. 

Q. Judson & Tenny, having possession of the bonds of the com- 
pany, took $624,000 of the bonds themselves to secure collateral in- 
debtedness that they were on to the company; is that it? 

A. That was the object. We are largely endorsers on the com- 
pany’s paper, and it was to secure those endorsements. 

QQ. And you took them without any vote of the directors ? 

A. We took them as Judson & Tenny from officers of the com- 
pany. 

(). You gave at the same time $100,000 of them to Mr. Fish, did 
you not? 

A. His were given before. His were given immendiately after 
the first bonds came here. It was for money borrowed of his bank 

to secure that. 
100] Q. Where are the $624,000 chattel-mortgage bonds now 
that Judson and Tenny took? 

A. ‘That I can’t tell you; I haven’t got them. 

(). Where are they? 

A. I can’t tell you that. I think Mr. Judson knows. 
Q. Where are any of them ? 

A. They are altogether, wherever they are. 

(). But you don’t know ? 
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A. I don’t know where they are. They are in some place, I pre- 
sume, for the company or whoever they belong to. 
QQ. Are they all together ? 
A. I presume they are. 
Q: Although you say you took them at different times ? 
A. I presuine they were put in the same depository, although they 
were taken at different times. 
Q. Why did you not take the $624,000 at once? 
They were not here, | presume. We took them as they were. 
i Part of those bonds did not come here until after the road was in 
the hands of the receiver. 
(. Do I understand you to say, then, that you took some of those 
assets after the receiver was appointed ? 
A. We took some of those assets. 
(). After the receiver was appointed ? 
A. Yes. 
(. How many of them ? 
A. I should think about $300,000. 
1002 Q. $300,000 of those bonds you took possession of after the 
receiver was appointed ? 
A. Yes, sir. 
). Where are those bonds now ‘ 
| A. I don’t know where they are. 


, 


(). Did you inform the receiver of that fact ? 
A. I think we told Gen’l Anderson just how it was. 
4 (). Did he ever ask you to give up those $300,000 bonds that you 


had taken after he was appointed ? 
{j;) > A. No, sir; it was not after he was appointed. 
| . You a SO. 
| A. No, sir; not after the present receiver was appointed. 
Q. You knew that the court had ordered all the assets of the com- 
pany to be turned over, did you not? 
A. No, sir. 
(). You did not? : 
A. No, sir. 
(). You don’t know it now, do you ? 
A. I don’t know it now except from hearsay. 
). Hearsay from whom? 
A. I haven’t ever seen any such order. We have turned over 
everything to Gen’l Anderson—all the books and papers. 
©. The office of the Danville Railroad Co. is kept where now ? 


A. In Chicago. 
(). It is also kept in New York, is it not? 
A. Mr. Anderson has an office here. 
u Q. And Mr. Tenny occupies that office, too, does he not? 
1005 A. No, sir; we have a private oftice adjoining. 


@. You are there”? 
A. Yes, sir; we are there. 
(). It is the only office in this city that the Danville Railroad Co, 
has got, is it not? 
A. The only one that | know of. 
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Q. And the rent of that is paid by the receiver ? 

A. Yes, sir. 

Q. And Mr. Borland, the secretary of the company, assumes to be 
the clerk of the receiver ? 

A. Yes, sir. 

Q. And from time to time Mr. Anderson has made a demand 
upon you for the books of the company ? 

A. He has suggested through his attorney and himself. 

@. Who is the attorney ” , 

A. Mr. Walker. 

Q. He is also the attorney ‘of the railroad company ? 

A. Yes, sir. 

Q. Did Mr. Walker, the attorney of the railroad Co., know that 
$300,000 of bonds had been taken by you and Mr. Judson after the 
appointment of a receiver ? 

A. I don’t think he does. 

(). Mr. Anderson does, however ” 

A. No; I don’t think he does. 

Q. I thought you said Mr. Anderson knew ? 

A. He knew that we had got those bonds. 

(). And vou stated that he knew you had taken them after the 

appointment of a receiver. How was it that you got them ? 
1004 A. I did not mean to say that. ; 
Q. Did you not say that he had a schedule that would show 
when you took them? 

A. No,sir. 

(. Have you concealed the fact from Gen’l Anderson that those 
bonds came into your possession after the receiver was appointed ? 

A. I don’t think the question was ever raised. 

Q. You never disclosed it until now, have you ? 

A. No, sir; I never was asked the question before. 

(). Don’t you know that Mr. Hammond, originally appointed re- 
ceiver, nade a formal demand upon you here in this city, very soon 
after bis appointment, for all the assets of the company ? 


A. Yes, sir. 

Q. You had not got those bonds then ? 

A. Those bonds were not in the office at that time. 
Q. No; and they were not in this city, were they ? 
A. Oh, yes, sir. 


(). I thought you said they did not come from Chicago nere—those 
$300,000—until after Mr. Hammond was appointed ? 

A. They did not, all of them, I think. I may be mistaken on 
that. I think they did not. 

Q. You refused, did you, when that demand was made, to turn 
over the assets and those bonds to Mr. Hammond ? 

A. Wedid. Wedid not refuse to turn over the bonds because 
he did not ask for the bonds. We refused to turn over anything to 
him. : : 

Q. How did you come to deliver Wm. B. Stevens, of Boston, 
$120,000 of bonds ? 
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1005 A. I borrowed some money of him to pay interest to the 
bondholders and I gave him the bonds as collateral. 

Q. When did you borrow that money ? 

A. The 25th day of January, I think it was. 

@. What year? 

1875. 

a When did you give him the bonds? 

I gave them to him on the next day. | gave them to him 
aa , ay—most of them. 

Q. I am asking you about the chattel-mortgage bonds he has got. 

A. The interest was payable on the Ist of February. I borrowed 
this money of Mr. Stevens to pay interest with, and on the 25th or 
26th day of January, I think I was there. It was either the 25th 
or the 26th that I gave those bonds to him. 

@. Of what? 

A. The month of January. 

Q. 1875? 

It was 1875, I think. It must have been 1875. A part of those 
bonds only were given for the money borrowed—8$20,000 of them. 
The balance of them were given to secure the convertible bonds 
which he and his friends held. 

Q. Now, I will ask you whether, after the appointment of the re- 
ceiver of this road, Col. R. Biddell Roberts did not come here to the 
city of New York and sign and authenticate some of those chattel- 
mortgage bonds and you took them? 

A. I have no recollection of that; I think all the bonds were 

signed in Chicago. 

(). Don’ t you know, as a matter of fact, that there was, in the 

1006 office of the company,a certificate signed by Mr. Bradley, chief 
engineer of the Chicago, Danville & Vincennes Railroad Co., 
purporting to show the cost of the Indiana Division of that road? 

A. I have no recollection of that at all. I have heard about that, 
Mr. Bradley, but I have no recollection about that matter. The 
question was asked in the office to-day, but | remember nothing 
about it. It may have been so, but I have no remembrance of it. 

Q. After the default in interest about that time did you have fre- 
quent conversations and consultations with Mr. Fish and Fosdick 
with regard to the property and condition of the company ? 

A. Our consultations were more with Mr. Fosdick, as the trustee, 
than with Mr. Fish; very much because he took the active duties 
of the trusteeship, and they were very much more with him. All 
our consultations were in regard to the trustees’ business of the met- 
ters. 

(). Please examine the paper now shown you and marked Ex- 
hibit *P” and state whether it is not a copy of a letter written by 
you in Novy. 14, 1873, to Joseph E. Young, the original of which is 
now among the files of the company in the possession of the re- 
ceiver. 

This is a copy of a letter I wrote, I think. 

Q. Please state what you mean in that letter by the statement, 
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“ Fortunately our trustees, Messrs. I’. and F., are all right.” That 
means Fish and Fosdick ? 
A. Yes, sir. 
L007 ©. “Are all right, and will oppose any move by outside 
parties. See the mortgage.” 

A. I mean to say they are all right to do their duty, and they 
will keep filibusters at bay, if they can. 

Q. How do you know that they were all right? Had you con- 
sultations with them ? 


A. We believed they were honorable men and would do their 1 <_e 
duty. 

(. Had you had any consultations with them ? ; 

A. I don’t think we had any consultations with Mr. Fish on that | 


subject. 

Q). Hadn’t you with Mr. Fosdick? 

A. I can’t tell you as to that. | 

Q. What do you mean there by the statement, then, that “ fortu- 
nately our trustees are ail right, and will oppose any move by out- 
side parties” if you hadn’t had a consultation with them of some fee 
kind on that subject ? | 

A. My general impression now is that they would oppose any ille- 
citimate movement to wreck this property. That is what I meant, | 
| presume, at that time. There was a movement. making for that | 
purpose. 

Q. Hadn’t you, prior to that time, had a consultation with them 


as to whether they would permit a suit to be brought to foreclose 
that mortgage except by a majority of the bondholders? 
A. I can’t tell you that. « 


(). Don’t you know that that is what that means? 
A. No, sir. 
LOUS (). Don’t you know that Mr. Fish and Mr. Fosdick, and es- 
pecially Mr. Fosdick, consulted with you,and Mr. Judson ex- 
amined the terms of that mortgage, and stated that they would 
oppose any foreclosure except in their own names and when de- 
manded by a majority of the bonds? 

A. I don’t think any such conversation ever took place. I don’t 
remem ber it. 

(). You say that about that time measures were being taken or 
threatened by some of the bondholders, were they not? 

A. Mr. Shattuck came to us and wanted to be appointed trustee 
to manage the property bimself, and we opposed it. He was not a 
bondholder. 4 

Q. Others were, too, were they not? 

A. He was the only man that I knew anything about. 


(). No other bondholders? ’ 4 
_ A. There was a committee of the trust company that was making 
this movement at that time. 

(). Was Mr. Shattuck one of the committee of the company at that 
time? ; | 

A. Yes, sir. 


(). They were large bondholders ? 
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A. Yes, sir 
(). And they were not threatening to foreclose? 
A. No, sir; I never heard anything about that. 


(). Don’t you know that they had consulted counsel with regard 
to bringing a foreclosure suit on the Fosdick and Fish mortgage” 


A. No, sir; I didn’t know that. I may have heard it; i don't 
remember it now. 
1009 (). Refresh your recollection as to whether that was not 


true. 

A. I don’t remember. I remember there was a great deal of talk- 
ing about their trusteeship. 

(). Talk with whom? 

A. Mr. Shattuck. He wanted to be made trustee instead of I*os- 
dick & Fish and put it into his hands and taken out of theirs sub- 
stantially, and the company refused his application and gave the 
reasons for it. 

(). Was it not a matter of consultation between you and Mr. Fos- 
dick as to what should be done if some of the bondholders, less than 
a majority, should ask a foreclosure of that mortgage ? 

A. I don’t remember such consultation. 

Q. What did you have a consultation with Mr. Fosdick about on 
that subject? 

A. The general drift of the talk was if we were attacked the 
trustees would have to take possession. 

(). That was agreed, was it? 

A. It was not agreed: it was talked over. 

(). It was the understanding ? 

A. If we were obliged to do that the trustees would do their duty 
and keep it from outside—one party getting ahead of another. That 
was the general talk, as | remember it. 

(J. Don’t you know that about that time and in the month of 
December they were threatening a foreclosure and the appointment 
of a receiver, and didn’t you write to that eflect to Mr. Young’? 

A. Very likely. 
1010 (). And didn’t you state, in that letter of Dee. 5, 1873, that 
“the first move would be for a receiver, and I think it prob- 
able they would succeed ?” 

A. I don’t remember that letter now; perhaps [ wrote it. (Ex- 
amines letter.) J think I wrote this letter; I don’t know, but | 
think I did. 

(). At about that time was it not understood that if such a suit as 
that should be brought that Mr. Fish and Fosdick should enter into 
the possession of that property personally as trustees under the 
mortgage? 

A. The general remark that Mr. Fosdick has generally made 
when this thing has been talked over was that he should do his 
duty as a trustee. 

(). That was all? 

A. That was generally the substance of what he said. 

Q. And from that you assumed he was all right and would op- 
pose outside parties simply because he said he would do his duty? 
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A. Yes, sir. 

(). And vou wrote that kind of a letter simply from that general 
statement of his that he would Oppose outside parties ‘4 

A. I have no doubt that he said be would; I don’t know that he 
did; I don’t remember. 

(). Is it not your best recollection that he did say that he should 

Oppose any attempts made by outside bondholders to fore- 

1011 close that mortgage ? 

A. I think he expressed his dissent from accepting the 
proposition of the trust company people to take possession as trus- A a 
tees, independent of the regular trustees of the company, and if it 
was necessary he should do his duty in the matter. 

Q. And did he not express his dissent and did not Mr. Fish 
against any step being taken to foreclose ” 

A. No, sir. 

\.. Did not ? 

A. No, sir. 

Q. Never at any time’ 

A. Not to my knowledge. 
@. You paid interest after the c¢ 
not, on convertible bonds ? 

A. Yes. sir: we paid the interest Ol) he CO] VE rtible bonds that 
we paid out for coupons the same as we did on the certificates. 


©. On the other convertible bonds—a few that had been issued ? ( 


A. Yes. Sir. te 
- 


; 


inpany was in default, did you 


Q. Interest was paid on those junior securities? 
A Yes, Sir. — 
©. Did not Mr. Fosdick know that? +{ 
A. Udon’t think he did. 
(. Did not Mr. Fish know it? 
A. | don’t think either of them knew it; they didn’t have any 
bonds; I don’t know that they had; I don’t know about that. 
1012 AMOS TENNEY. 
Subscribed and sworn to before me this 29th day of May, 1886. 
EDWARD L. OWEN, 
( a Commussioner for the Nouthern District of Neu York. 
Adjourned to May 27, 1876, at 11 o’clock. 
120 Broapway, ‘May 27th. <» 


Pursuant to adjournment, intervening petition-s appear. 
Present: HLlenry Crawford, Esq., solicitor for intervening peti- , 
tioners. ! 
And thereupon intervening petitioners call R. N. Whitlock, Jr., 
who, having been by me first duly cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the matter 
of controversy aforesaid, I did carefully examine the said R. N. 
Whitlock, Jr., and he did thereupon depose, testify, and say as fol- 
lows: 


“> 
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Q. Please state your name, age, residence, and occupation. 
A. R. N. Whitlock, Jr.; 24 years of age; 383 State street, brook- 
lyn; clerk. 
Were you ever in the employ of the Chicago, Danville 
L015) & Vincennes Railroad Company? If yes,state when your em- 
ployment commenced and in what capacity you were em- 


ployed. 
A. Yes; March 20, 1875; continued ~—_ 10 vears; as general 
clerk in the main office of the company, in New York city. 


Q. Look at the paper now handed you, marked Exhibit “ H,” and 
state in whose handwriting the body of the paper is, in whose hand- 
writing the signatures are, and all other circumstances connected 
with said paper within your knowledge. 

A. Is in my handwriting, meaning the body of the paper marked 
Exhibit “H;” the signature in Mr. W. D. Judson’s, pres’t of the 
Co. (being in lead pencil); am unable to state exactly when I wrote 
said paper, but believe it was done after the company defaulted on 
its coupons, in October, 1873. Mr. Judson came to me in the com- 
pany’s office, and, to the best of my recollection, handed mea paper in 
pencil, in his handwriting, from which he requested me to make a 
copy, and that the said paper which he handed me to copy did not 
bear any signatures. I copied everything contained in said paper, 
and the signature must have been added since said copy was made. 

(). Please look at paper marked Exhibit “ Ek” and state in whose 
handwriting the paper is and in whose handwriting the word 

“copy ” at the top of said paper is. 
1014 A. The paper, with the exception of the signaturesand the 
word “(copy)” at the top of said paper, is In my handwrit- 
ing, the word “copy” in Mr. Judson’s, and the signatures, ineclud- 
ing the name of the company, closely resembles Mr. Judson's writ- 
Ing, and my opinion ts they are in his handwriting. 


RICHARD N. WHITLOCK, Jr. 


Subscribed and sworn to before me this 27th dav of May, 1876. 
EDWARD L. OWEN, 


. 9 . . ‘ ‘ > . . . ’ , ’ 
[) S { Opemessioner ror thre Soul lie 3) District at N, ii York. 


And thereupon intervening petitioners call James W. Elwell, 
who, having been by me first cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth in the matter of 
controversy aforesaid, I did carefully examine the said James W. 
Elwell,and he did thereupon depose, testify, and say as follows: 

[ am fifty-five years of age. 

[ want to say on the minutes that I want to object to the taking 
of this testimony to be used in Chicago. 

(. Please state your name, residence, and occupation 

A. James W. Elwell; my residence is in Brooklyn; my 
1015 occupation is shipping commission merchant. 

(. Were you ever at any time a director of the Chicago, 
Danville & Vincennes Railroad Co.; and, if so, when did you become 
a director and how long did you continue ” 
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A. I was a director in the Chieago, Danville & Vincennes rail- 
road. My impression is it was in the latter part of 1869 or the early 
part of 1870 | first became a director, and resigned a year ago last 
winter or spring; the precise dates I cannot give. 

(). You resigned a year ago last spring” 

A. Winter or spring; yes, sir. This last winter or spring. 

Q. You did not resign as such director until a long time after the 
receiver of the railroad was appointed, did you? 

A. | could not swear whether it was before or after. 

Q. Don’t you know, as a matter of fact, that you were a director 
of that company when the receivers were appointed ? 

A. What date were they appointed ? 

Q. Feb. 22, 187o. 

A. [ think I did not resign—I would not say certain—until after 
the receiver was appointed. I am not sure as to the date. 

Q. Are you a trustee in one of the mortgages executed by that 
corporation ? 

A. I am in what they call the second mortgage or convertible 
bond. 

(). Is that the mortgage known as the convertible-bond mort- 
gage ? 

1016 A. I think it is called the convertible second-mortgage 
bond. 

(). Who was your co-trustee ? 

A. James D. Fish. 

Q. Who is your counsel having in charge the interests represented 
by you? 

A. I could not tell you his name now. I had it in my mind. | 
wrote him by advice. I didn’t know any counsel out there except 
Mr. Walker. Some person mentioned a counsel out there and I 
wrote him. I don’t remember the name now. 

Q. Who is the person that mentioned the name? 

A. I could not tell you that. 

Q. Is not Mr. Walker your solicitor and solicitor of record in the 
case ? 

A. I think he was in the first place. I am not sure. 


(). When did you change your solicitor? 

A. I could not tell you that date. 

Q. Are you not able to tell who your present solicitor is? 

A. I could by referring you to letter-books at the office. 

Q. You have no recollection of your own ? 

A. No, sir; not just at the moment. 

(). Where does he live? 

A. In Chicago, I presume; that is where I directed the letter to 
him 


Q. Did you ever have any consultation with him ? 
A. No, sir. 
1017 Q. Did you ever have any letters from him about that 
matter ? 
A. I have; yes, sir. 
(), You don’t know his name? 


>! 
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A. I don’t remember his name. 

4 Is it Mr. Roberts ? 

. I think not; that don’t seem to be the name. 

*y Is it Mr. Jewett ? 

A. I could not say. 

Q. What have you done in the way of protecting the trust repused 
in you under that mortgage ? 

A. I wrote out to those lawyers to say in substance that I was a 
trustee on a certain bond—2nd-mortgage convertible bond—and 
asked him to protect my interests as trustee in any proceedings there 
were in Chicago and to take such steps as were necessary. 

(). What have you doue in Indiana? 

A. I haven’t done anything that I know of. 

Q. Nothing that you know of? 

A. No. 

Q. Didn’t you ever give Mr. Walker directions to take steps in 
Indiana and Illinois? 

A. I think I did at first; yes, sir. 

(). Didn’t he take steps in both States in your name? 

A. I think he did at first. 

(). Did not you and your co-trustee, Mr. Fish, very soon after the 

appointment of receivers, instruct Mr. Walker to appear for 
1018 and represent the convertible mortgage bonds in that litiga- 
tion there ? 

A. I have an impression I did; yes, sir. 

r Mr. Fish, your co-trustee, agreed with you in that, did he not? 

. I presume he did. 

° Mr. Fish did not resign his trust with you until long after that 
litigation had begun, did he? 

A. I can’t say how long; I think not until after. 

(. And didn’t he consult with you and were you not in the habit 
of consulting with him about what should be done about the inter- 
ests of the second-mortgage bonds ? 

A. Yes, sir. 

(). The Marine Bank, of which Mr. Fish is president, is largely 
interested in those bonds ? 

A. Yes, sir; they hold a number. 

Q. And in enforcing the security for their protection, is it not? 

A. Yes, sir. 

Q. You are an officer of that bank, are you not? 

A. No, sir; except a director. 

©. Had not Mr. Fish advised with you as to the protection of 
those securities held by the bank ? 

A. Not spec ‘ally, I don’t believe. 

Q. Other than specially, then, has he not advised with you 
1019 from time to time and both of you advised with Mr. Walker? 

A. I don’t know that I have ever designated them in par- 
ticular, except acting for all parties interested in the bonds. [| noti- 
fied him that the Marine Bank held some of the bonds. 

). You notified whom ? 

A. Probably notified Mr. Walker. 
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Q. Did Mr. Fish also notify him ? 

A. I could not say. 

Q. When did Mr. Fish resign his trust ? 

A. I don’t remember what time he resigned his trust to the com- 
pany. 

(. How did he resign it? 

A. I could not say. 
Q. Did he consult with you before he did resign it ? 


& 


A. He may have spoken to me about it. I think he did. 


Q. Up until the time of his resignation was he not in the habit of 


consulting with you about whi . measures should be taken to pro- 
a the security of the convertible bonds ? 

In a general way he was; yes, sir. 

And [ understand you to say that when you employed Mr. 
Walker to represent the trust you did that upon consultation with 
Mr. Fish ? 

A. Yes; in the first place. 

Q. And that was after the foreclosure suit had been brought and 

the receivers ; ip pointed 4 
1020 A. [ could not say as to the date. I don’t recollect the 
date. 

You did not employ anybody or speak to Mr. Walker about 
the matter until after the litigation had begun ? 

A. Of course not; but you ask about the receiver being appointed. 
I can’t state exactly the dates. 

Q. I mean the first receivership—at the time the litigation be- 
er the 22nd of February, 1875? 

It was after that. 

The convertible bonds claim, do they not (and you, as the trus- 
tee) that those bonds are a lien on the property in Illinois before 
what is known as the Indiana bonds—in other words, they are the 
second mortgage on that Illinois Division ? 

A. I have an impression that way. 

Q. Is that all the answer you can give to that? 

| presuine they were drawn—intended to cover a second mort- 
gage on both lines of road. 

Q. And that they are a second mortgage on the Illinois Division 
prior to the Indiana bonds? They claim that, do they not, and you, 
as f° trustee, claim that for them ? 

That is my impression; yes, sir. 

15 liaven’t you and Mr. Fish had consultations about the matter 

after the litigation began ? 
1021 A. I have had some consultation with Mr. Walker about it. 
(). Haven’t you had a consultation with Mr. Fish about 
it—conversations ? | 

A. It is my impression I have; still [ could not say. 

(. And did be not agree in that same matter? 

I could not state positively. 

Q. You have filed a cross-bill in this case brought by Fosdick and 
Kish, have you not, asking the foreclosure of the mortgage executed 
to you and Mr. Fish ? 


(7 


WILLIAM R. FOSDICK ET AL., &€. 461 


A. Asa bondholder? 

(). As a trustee. 

A. I don’t recollect the proceedings particularly out there. 

Q. Have you not been advised by your counsel that a cross-bill 
has been filed by vou, both in Illinois and Indiana, in the Federal 
courts to foreclose the trust mortgage originally executed to you and 
Mr. Fish ? 

A. | don’t recollect at present. 

Q. You have no knowledge, then, whether any steps have been 
taken by you to enforce the trust that is lodged in you? 

A. I don’t bring it to my mind now. I ean’t say that | have no 
knowledge. 

Q. Did you not give Mr. Walker directions to ask the foreclosure 
of that mortgage or did he do it without authority, if he has 

done it? 
1022 A. If he has done it he has probably done it with au- 
thority. 

(. Have you ever hired any other counsel out there, other than 
Mr. Walker, to file in your behalf, among others, a petition that the 
road should not be foreclosed and sold ” 

A. I have an impression I have, but I should not say positively. 

(). Who was the counsel that you hired ? 

A. I don’t recollect now, as I told you before. 

(). What did you give him directions to do? 

A. I can’t state exactly, excep! the general substance, to protect 
my Interest as trustee of the second-mortgage bonds or convertible 
bonds. ' 

Q. I didn’t ask you about that. I ask you whether you have not 
as an individual bondholder employed counsel out there to file a 
petition in your individual name, together with others, praying the 
court not to enter any decree of foreclosure and sale? 

A. I have joined with others; yes, sir 

(). Who have you employed as solicitor out there? 

A. I have not employed a solicitor myself. I joined with others 
and signed with them, and left them to furnish the counsel. 

(. Left with whom ? 

A. The parties who signed the petition 

(). Who? 

A. l think Mr. Ashley was the Mah who was to look out for 
counsel. 

Q. Did you contribute anything to the expenses of counsel ? 
1023 A. | have not as yet. 
(). Do you know who the counsel is? 

A. I could not say. 

(). Did you take that step after consultation with any one; and, 
if so, whom ? 

A. I don’t remember who with. I may have done it with Mr. 
Ashley or one of the parties who signed that. I forget who brought 
the paper to be signed. 

(). It was a prepared paper, was it, that was brought to you to 


sign ? 


462 JAMES W. ELWELL, TRUSTEE, &C., VS. 


A. Yes, sir. 

Q. Printed paper ” 

A. Il could not say whether it was or not. 

(). Didn’t you have previous consultations or concurrent consul- 
tations with either Mr. Judson, Mr. Tenny, or Mr. Fish about that 
transaction ? . 

A. I think I had consultation about it, perhaps, not with James 
»D. Fish, but with Mr. John D. Fish—I think I did—his son, and I 
don’t know but I may with one or the other. Mr. Judson or Mr. 
Tenny perhaps said something. 
Q. I will ask you whether Mr. Judson and Mr. Tenny did not 
have consultations with vou about that matter? 
A. 1 can’t say positively whether they did or not. I have an im- 
pression I had said something to them about it. 
Q. Didn’t they inform you before that paper came to you that 
such a paper was in course of preparation, and that they 
1024 wanted you to sign it? 
A. I think not. 

. What did they say, then, on that subject? 

A. My own impression is the paper was handed to me by some 
one else; not either one of those handed it to me—Mr. Judson or 
Mr. Tenny. 

Q. Had you not, however, been previously advised by them that 
such a movement was in progress, and you solicited by them to Join 
In 1t? 

A. It is my impression I got it first from either Mr. Fish—John 
D. Fish—or Mr. Ashlev, I am not sure which. 

(). (Repeated.) 

A. I could not say positively, but it is my impression that I had 
heard it from one of them. 

Q. Didn’t you ever have any consultation or conversation with 
Mr. James DP. Fish touching the execution of the chattel mortgage 
upon the railroad to the amount of $1,000,000” 

A. I think I did; yes, sir. 

Q. What was that consultation and when? 

A. Before its execution; the first conversation was before its exe- 
cution. 

(). Go on and state what it was. 

A. I spoke to him more particularly as a director or trustee of the 
company; that | had been shown an opinion by Evarts & South- 
mayd, which opinion was that the rolling stock of the company was 

liable LO be attached for the debts of the company, and the 
1025 running of the road was likely to be interfered with. The 

company was behindband in their debts, in their bills and 
ac’s and pay-roll, and thought it was advisable to put on a chattel 
mortgage so as to hold all the movable property of the company in- 
tact. 

(.). Hold it for whom ? 

A. Hold it for the company. 

(). Hold it for the company ¢ 

A. For the COMpahy ; Ves, SLY. 
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Q. The chattel-mortgage bonds, then, were simply to be issued 
and a mortgage executed as a mere device to hold the rolling stock 
on the road for the benefit of the company, was it? 

A. I could not say that that was all. That was one of the main 
objects of it. 

@. Was it not then understood and stated between Mr. Fish and 
yourself that the rolling stock on the road was not embraced in the 
mortgages in which you were trustee and in which he was trustee? 

A. That was the decision, as I understood, given by Mr. Evarts. 
[ saw his written opinion. 

(. And you and he acted upon that written opinion’ 

A. I did. 

(. Didn’t he state that he did, or did he express any dissent from 
your views of the matter? 

A. I don’t remember that he did. 

Q. Didn’t you and the other directors act upon that theory 

1026 in making that chattel mortgage, that the equipment was not 

bound by the mortgages in which Mr. Fish and yourself were 
trustees ? 

A. ‘They did. 

(2. And have you not heard Mr. Fish personally express that 
view and that the chattel-mortgage bonds were valid and a first lien 
on that property 7 

A. I have heard him state so, based of that legal opinion. 

Q. How many bonds of that chattel-mortgage issue are owned 
by the Marine National Bank, of which Mr. Fish is president ? 

A. I think there is 100 of them. Il am not sure. 

©. How comes it that those 100 bonds went to the Marine National 
Bank if the design of the chattel-mortgage bonds were simply to 
hold the property intact for the benefit of the company ” 

A. After the bond was made on the road and regularly, as I sup- 
posed, filed there was a pressure made by several of the creditors of 
the company. 

Q. Whom? Name them as you go along 

A. Well, I think there was some party in Boston. 

(). Mr. Stevens? 

A. I don’t remember the name; very likely ; there was a German 
who had a loan on some bonds. 

(). Bogart? 
1027 A. Icould not say. I think there was a bank or trust 
company in New Jersey that | was told they wanted some 
security. 

Q. How did the Marine National Bank get hers; did she press, 
too? 

A. Yes, sir. 

Q. Who through—Mr. Fish ? 

A. Through myself. 

(). After!consultation with Mr. Fish. 

A. Pressed by the directors through me. 

@. Why didn’t they press through Mr. Fish if he was the presi- 
dent and you were only a director ? 
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A. He ean answer that himself. 

@. Did not Mr. Fish, as one of the directors, direct you to press? 
A. I don’t know that he did. 

@. Did he not vote for it? 

acs guess he did, as trustee of the railroad. 

Q. Did you not consult with him about it as to your going and 
deman ling and receiving this $100,000 chattel-mortgage bond ? 

A. L informed him of it, that they would give the additional se- 
curity. 

©. Since that time the bank has held them? 

A. I presume they have. 

Q. I ask you now whether it is not claimed by the holders of the 
chattel-mortgage bends that they constitute the first lien on the 
personal property of the railroad company and whether they do not 
intend to assert that claim. 

A. I could not say what they intend doing. 

(). Don’t they make that claim ? 

1028 A. I know the bank claims or will claim that they are a 
good and valid security to them, probably, on account of that 
money due them. 

@. And that they constitute a first lien on the equipment? 

A. I can’t tell what they intend to do 

@. Is not that the view which the bank holds of it? 

A. I presume it is. 

Have not the bank assisted in employing counsel for the pur- 
pose of presenting that view 

A. I could not say that myself. | have no knowledge of it. 

Q. Don't you know it from some official knowledge, then, that you 
have from the other directors or office rs? 

A. No, sir; not that matter 

Q. In the paper which you signed, in common with others, that 
you think was brought to you by Mr. Ashley, did you sign the orig- 
inal paper that was fled in court there? 

A. I believe I did not say it was brought to me by Mr. Ashley. | 
signed one paper. 

Q. Did you ever sign any paper in which you prayed the court 
not to foreclose any of the mortgages or sell that property t 

A. Very likely I did; I could not say certainly. 

@. Did you in tha paper which you signed express yourself as 

oppose <d to the continuance of Mr. Fish as trustee? 

A. I don’t recollect. , 

Q. Would vou be likely to recollect it if you did? 

1029 A. Ihave no recollection of it now. 

Q. Did you not, in that petition which you signed, claim 
that Fosdick and Fish were improper trustees; that they “represented 
hostile interests to yours and your co-petitioners ? 

A. I don’t remember. 

Q. You have no recollection whatever on the subject? 

A. No, sir; nothing with my name signed to it. I read it before 
I signed it. I don’t recollect the contents of it. 

(. You signed that within 6 weeks? 
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A. Within two months. 

Q. And yet you cannot remember whether such an important ai- 
legation as that was in the paper? 

A. I could not say certainly. 

(). Well, the substance of it. 

A. I could not say that. 

Q. When did the railroad Co. default in the payment of its In- 
terest ? 

A. I think it was October, 1875. 

Q. Up until that time please state his opportunity for informa- 
tion and what information Mr. Fish had in regard to the condition 
of the road. 

A. He had an opportunity as trustee, probably, the same as I did. 

©. Was he a director also? 

A. A director of the road; yes, sir. 

(. Was he not aconstant attendant at the meetings of the board 
of directors here? 

A. I should think he was generally there. 
1030 Q. His presence was necessary to make a quorum, was it 
not, of the Eastern directors ? 

A. It was, generally. 

Q. When the company defaulted upon its interest, in October, 
1873, was not its financial condition and situation, the amount of 
its assets, liabilities, and earnings, made a matter of conversation 
between the directors of the company ? 

A. It Was. 

Q. Were there circulars issued by the corporation stating its finan- 
cial condition and distributed to the bondholders when they were 
asked to fuad their coupons? 

A. ‘There was; yes, sir. 

@. Was the matter of those circulars, what is called an address, 
prepared by you ? 

A. They were not particularly prepared by me. 

(. You were one of the committee, were you not? 

A. I was. I signed certain circulars. 

Q. Were not the facts stated in those circulars fully communicated 
to the board of directors and to Mr. Fish ” 

A. | presume they were. 

@. Did you not, outside of the regular meeting of the board of 
directors, hold frequent consultations with Mr. Fish about the situa- 
tion of the property and what was the best thing to be done with it? 

A. We had a good many talks about it, about the property, and 

the various ways as to its position and situation, Xe. 
1031 Q. Do you know when the Indiana bonds were sold and 
by whom ? 

A. I do not. 

Q. Do you not know that William B. Shattuck & Co. were the 
financial agents of the company to sell the Indiana Division bonds? 

A. I have seen their advertisement to sell the bonds. I under- 
stood that they were selling bonds of the company, but I didn’t know 
of my own knowledge. 
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). You saw ther advertisement ? 

A. I saw their advertisement advertising bonds for sale. 

). You have seen their circulars, too ” 

A. I have seen some of them; yes, sir. 

They were circulars in 1872 to a very large extent, were they 
not, when that loan was on the market ? 

I could not say. 

2. You think you saw them about that time? 

A. I saw the circulars; yes; but I don’t remember the dat 

(). You saw advertisements about that date? 

A. I have seen advertisements. 

(). Look at Exhibit A, annexed to Page’s deposition, now shown 
you, and state whether that is one of the Shattuck circulars of which 
you speak. 

A. I never saw those. I never saw a circular like that. 

Q. What kind of a circular did you see? 

A. A different kind of a one from this. I never saw one so full 
as that. 
1032 . Did you ever see a circular issued by Shattuck & Co. 

having appended to it a printed paper purporting to be a 
contract between the railroad company and James D. Fish with re- 
gard to the issue of bonds such as that now shown you? 

A. I have seen that. 

(). Is that the circular to which vou allude? 

A. I saw that cireular. The first I ever knew of that circular 
was at a meeting, in Broad street, of the bondholders of the com- 
pany. [ was shown that piece of paper. That was the first I saw 
of it. There was a gentleman, I think, from Baltimore that pre- 
sided. I never saw that until after the proceedings were com- 
menced, and a long while after the proceedings were commenced ; 
and at a meeting of the bondholders, called in the Drexel building— 
that was the first I saw of the paper. 

Q. I will ask you whether you did not have in your custody a 


t 


paper purporting to be signed by J. A. Bradley, chief engineer of 


the railroad company, which was an estimate or statement of the 
eost of construction on the Indiana Division, showing it about 
S1. 500.000 or more. 
A. No, sir; I never bad such a paper in my possession at all. 
Did vou not exhibit at that bondholders’ meeting on March 
19, 1875, and at the railroad company’s office to Mr. Huide- 
1033 koper, Mr. Dennison, and others of the investigating com- 
mittee a paper purporting to be signed by the chief engineer 
of the Danville Railroad Company, showing the cost of the Indiana 
Division ” 
A. I may have done it. I have seen the paper, but I never had 
the paper in my possession. It was never lodged with me at all. 
Q. You have seen the paper? 
A. Yes, sir. 
(). Did you not state at that meeting that Mr. Fish was justified 
in the issue of the bonds because there was the engineer's certificate 
as to the cost of the construction of that road, and you exhibited it, 


4. 
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having it in your hand, and proposed to let Mr. Huidekoper and 
other bondholders see it? 

A. After I saw that on the paper of Mr. Shattuck’s I made in- 
quiry and asked about it, whether there was any certificates or any- 
thing given. 

Q. Who did you make an inquiry of? 

A. I made inquiry at the office of the company. 

@. Of Mr. Fish also? 

A. Yes, sir; of Mr. Fish also. They told me there was a certifi- 
cate given by the engineer of the company. I said I would like to 
see it, and they showed me—I don’t know where I got it, but either 
Mr. Judson or Mr. Fish gave it to me. I am not sure which. 

Q. And you exhibited that, did you not, at the bondholders’ meet- 
ing ? 

A. I don’t remember that I did. 

(). Didn’t you state that it existed, at any rate, and offered to ex- 

hibit it if required ? 
1054 A. I don’t think that I did. 
@. Is it not understood that it existed and that the action 
of the trustee under that agreement was justified ? 

A. I don’t think I did. I have an impression that young John 
D. Fish did that; I am not quite sure. 

(). What did he state? 

A. I don’t remember. 

@. Did he exhibit the paper ? 

A. I don’t remember whether he did or not. 

Q. Did vou go right from the meeting of bondholders, when you 
saw this paper, to Mr. Fish, of the railroad office, and then return? 

A. No, sir. 

Q. You first saw, I understand, that circular at the meeting of 
bondholders? 

A. After the meeting was adjourned 
). After it was adjourned ? 

A. I think it was after it was adjourned. I saw it in the hallway. 
). Then you went to Mr. Fish? 

A. I could not say. I went to the company first. 

). Who did you see—Mr. Judson ? 

A. Probably I saw him or Mr. Tenny; [I am not sure which. 

(). What did you say about that and what did they reply? 

A. I told them that I had seen this paper and it was the first I 
ever heard of it. I asked if there was such a paper signed by Mr. 

Fish, and they said there was not. 
1035 (). Then what did you ask? Did vou not ask for the en- 
vineer’s certificates ? 

A. L asked if there was any certificates ever rendered as to what 
the road cost. They said there was an engineer's report here giving 
the cost of the road up to a certain point. They said there was such 
a document here at the time and the road cost so much money, and 
[ said I would like to see it, and I don’t remember where it was 
found—whether Mr. Fish gave it to me or one of the others. 

(). Is that the first time in your career as a director and trustee 
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that you had ever asked as to the cost of the road in which you 
were a director and trustee? 

A. No, sir: 1t was not... 

Q. Did they deliver to you or exhibit to you then that engineer's 
certificate ? 

A. I could not say whether they delivered it that day or not. 

Q. Did you not ask them for the engineer’s certificate that was to 
be given under that statement? 

A. I asked them if there was an engineer’s certificate ever given. 

Q. Then you went to Mr. Fish, did you? Did you call his atten- 
tion to the matter? 

A. I did. 

Q. Did you state to him what had been exhibited there ? 

A. This paper? 

@. Yes. 

A. With his name signed to it? 
1036 @. Yes. 
A. I did; Ves, sir, 

Q. What did you say to him and what did he say to you ? 

A. He told me he hadn’t signed any such paper. 

Q. Had he ever heard of it before, or were you the first conveyer 
of the intelligence to him ? 

A. I could not say. 

Q. Didn’t he state whether it was news to him ? 

A. I don’t remember that he did. 

Q. You distinctly swear, do you, that Mr. Judson and Mr. Tenny, 
both of them, stated to you that Mr. Fish never had signed such a 
paper? 

A. Yes, sIr. 

Q. Do you know Mr. Judson’s handwriting ? 

A. 1 think I do. 

. Will you be good enough to look at that paper now shown 
you, marked Exhibit O, and state in whose handwriting the body 
of it is, and in whose handwriting the signatures are, and in whose 
handwriting the word “ copy ” at the head of that paper is? 

A. It looks somewhat like Mr. Judson’s writing. 

Q. Is not that a copy of that printed paper that you say that he 
said never existed ? 

A. Is not this a copy? 

. Yes; look at it. 

\. | haven't read it to see. 
) Read it over and see. You are familiar with that printed one, 
are you not? : 
1037 A. No; I never read it. 
(). Never read it ? 

A. I never read it but once or twice. I think, without going closely 
into this, that it is copy of the other. 

(). State in whose handwriting the word “copy” at the head of 
that paper Is. 

A. I could not say. 

q. Is it not in the handwriting of Mr. Judson ? 


( 
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A. I could not sav that it was. 

Q. What is your opinion as to whose handwriting It is? 

A. I do not think it is. 

Q. In whose handwriting is the body of the paper? Is it not in 
the handwriting of Mr. Whitlock, the clerk of the company ” 

A. I could not say. 

@. In whose handwriting are the signatures there: “ Chicago, 
Danville & Vincennes Railroad Co., by Wilham D. Judson, and 
James D. Fish?” Are they not both of them inthe handwriting of 
Mr. Wm. D. Judson ’ 

A. I could not say that they were. 

Q. How long have you known Mr. Judson ? 

A. About 18 years. 

Q. Have you been in pretty constant business intercourse with 
him during all that time ? 

A. More or less; ves. 

Q. And yet vou are not able to state whether a certain paper now 
In your hand is in his handwriting or is not? 

A. I have an impression of it; I could not say whether it is his 

handwriting or not. 
L038 Q. What is your impression—your best opinion—after 18 
years’ knowledge, of Mr. Judson and his handwriting ? 

A. I could not say that that was his haudwriting. 

(). You have answered that once before. I ask you to state what 
is your best impression and opinion as to whether those signatures 
are in his handwriting; yes or no. 

A. If you want a decisive answer | should say no. 

(). They are not his? 

A. I think not. 

(). Do you know whose they are’? 

A. I could not tell you whose they are. 

(). Please now look at Exhibit “11” and state in whose handwrit- 
ing those signatures are in lead pencil and whether they are not 
the handwriting of Mr. Judson. 

A. That looks more like his handwriting. 

(). In vour judgment, are those in his handwriting? 

A. That is my impression. 

(). How much interest is due on the convertible mortgage bonds 
that vou were trustee in? 

A. I think it is from the Ist of Jan., 1874. 

(). No interest whatever has been paid since” 

A. I doen't know, of ny own knowledge, except some bonds that 
were given. I think there were some bonds given for coupons— 

funded coupons. I think there was some coupons paid 
1039 on some of those bonds; how many | don’t know. I think 

I collected some myself: on some bonds. | think pre vious to 
the receiver being appointed they paid some coupons. 

(). On convertible bonds? 

A. I think so, but I am_ not sure. 

(). But the large proportion of them, or almost all, have been in 
default sinee the Ist of Jan., 1874? 


. 
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A. Yes, sir. 

Q. There is now due, then, for interest on the convertible mort- 
gage bonds upwards of $140,000, is there not? 

A. I haven’t figured it. 

(). It is in excess of two vears’ interest at 7 % on $100,000? 

A. Yes, sir. 

Q. You are able to figure that closely enough to see that it is over 
$140,000, are you not? | 

A. I should think that was so; about $140,000. 

(). Since this litigation has been pending haven’t you had fre- 
quent consultations with Mr. Fish as to what ought to be done with 
regard to this property and the different issues of bonds? 

A. I have talked to him several times about the ways and sug- 
gestions about reorganizing the company and what was best to be 
done with it. 

@. What were those suggestions of Mr. Fish as to reorganiza- 
tion? Didn’t he esteem it improper and impolitic to foreclose the 

mortgages? 


(reo 
— * 


1040 A. He seemed to think that his duty was to foreclose the 

mortgage and to protect the interests as trustee of the bond- 
holders, but at the same time he felt that perhaps the road might 
be saved and all the parties in interest be saved by some plan of 
reorganization. 

©. And he was in favor of that, was he not? 

A. He was in favor of reorganization; ves, sir: ifall interests could 
be protected. 

(). I ask you whether you and John D. Fish and Mr. Benj. Fish 
and Mr. James D. Fish have not consulted over this matter together 
recently, within the last two months? 

A. Yes, sir. 

Q. Aud did not Mr. James D. Fish agree that it was the best plan 
for you to take the recent action that has been taken in the name of 
yourself and others represented by Mr. Ashley in the courts at Chi- 
cago ? 

A. I don’t think he gave any. I don’t think I consulted with 
him on that point at all, and I don’t think he gave any suggestion 
or advice 

(). He knew of that, didn’t he? 

A. He may have known it through his son. I could not say. 

.). What was your consultation with him aboutit? What scheme 
of reorganization have you and he talked over to which you alluded 

a moment ago? 
1041 A. There was a scheme presented by Mr. Ashley and Mr. 
Speis and othersthat I thoughta very favorable scheme myself. 
(). And he was in favor of that, wasn’t he (Mr. Fish)? 
A. | ean’t savy whether he was or was not. 
(). He thought it was a good proposition, did he not? 

A. He thought it was a better proposition than the other. 

(). Was that consultation between you and Mr. Fish also with 
John D. Fish and Beny’n Fish ? 
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A. I consulted, I guess, with all three of them; more particularly 
with John D. Fish than any others. 

John D. Fish did not do anything in that matter to your 
knowledge without consultation with his father, did he? 

A. I don’t know whether he consulted his father or not. I could 
not say. 

Q. You have seen him consulting with him and consulted with 
him yourself at the same time about this very same matter? 

A. Nothing but general conversation. I have heard him give 
his opinion as to the two propositions of reorganizing the company ; 
that is all. 

Q. Did not Mr. Fish express himself as opposed to any foreclosure 
and sale of the road on the first-mortgage bonds at present and 
deem it inexpedient? 

A. I could not say that he did. 
1042 @. What did he say on that subject, then? Did he not 
sav that the road was worth all of the bonds? 

A. Lhave heard him state that he thought the road could be 
made to pay the interest on all the bonds, and all the securities could 
be made good, and it was only a question of time. 

(. And was he not in favor of postponing all the litigations until 
~ road could be made to yield interest on all its securities ? 

I never heard him say so. 

: Never heard him express an opinion on that subject ? 

A. I never heard him say about holding on. Ihave heard him 
say that he thought the road could be reorganized, so that provably 
all parties’ interests could be protected. 

Q. And did he not say not only that if it was held off that that 
would be the result, but that he was in favor of holding it off? 

A. No, sir. 

(). Never said anything on that subject ? 

A. I don’t think he did. 

©. Mr. Fish and the other directors of the company were active 
1n soliciting bondhalders to fund their cor pons, were they not ? 

A. I think he did. I know I did. 

(). He assisted in the distribution of those circulars, did he not? 

A. I could not say whether he did or not. 

©. Ido not mean the actual distribution of them, but he knew 
of their circulation ? 

A. Yes, sir; I think he did. He must have known that, of 

Course. 
1045 Q. And he took part in the funding scheme, outside of cir- 
culating the documents, did he not, by urging bondholders to 
fund? 

A. I think I have heard him recommend the funding. 

(). Did you do the same as a director and trustee? 

A. | did. 

. Were you and Mr. Fish compensated by the railroad company 
for your services in that regard by having stock transferred to you ? 
A. No, sir. 

(). Was not stock transferred to you ” 
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A. Yes, sir; it was. 
Did you have stock transferred to you, then, by Judson «& 


Tenny as compensation to you and Mr. Fish, as compensation for 


vour services in railroad matters, including your service rendered in 
this funding scheme, and after the funding scheme had been inaugu- 
rated and was 1n progress? 

The stock was sent unbeknown to me as a compensation for 
attending to Judson and Tenny’s railroad matters ; that is all. 

(). What were Judson & Tenny’s railroad matters if it was not 
the matters of the Chicago, Danville & Vincennes Railroad Com- 
pany, in which you were director and for which you were trustee? 

Because we had helped them—lI had helped them—to borrow 

money frequently, and [had done a good deal of work for the 
1044. company which I hadn’t received compensation for and was 

not receiving compensation for. I was siightly interested in 
the road, and this was all a perfect surprise to me—receiving this— 
entirely. 

Q. You kept it? 

A. I have kept it up to this time. 

Q. You were not so surprised but what you did keep it? 

A. No, sir; I kept it. 

Then “our railroad matters,” as referred to by Judson and 
Tenny, means the Chicago, Danville & Vincennes Railroad Co. mat- 
ters, does it? 

A. It may mean the Chicago and Great Eastern matters; it may 
mean the Cincinnati and Chicago Air Line, which I was a large 
creditor of then. 

®. You do not know exactiy what it did mean ? 

A. No, sir. 

Q. And vou have never taken any pains to inquire? Is that it ? 

A. Only afterwards I thanked these gentlemen for it, and they said 
that for a good many years past 

(. That surprise came to you, did it not, on one of the regular let- 
ter-heads of the Chicago, Danville & Vincennes Railroad Co. ? 

A. Yes, sit 

Q. It came to vou years after the Chicago and Great astern and 
the Chicago Air Line had gone out of existence, did it not? 

A. I don’t think either of those roads are out of existence yet. | 

have bonds of both roads. 
1045 Q. What authority, to your knowledge, did William D. 

Judson and Amos Tenny have for taking $624,000 of the 
chattel-mortgage bunds to their own use’? | 

A. I don’t know any authority. 

Q. Was it done without authority, so far as you know, of the board 
of directors ? , f 

A. No authorization of the board of directors, to my knowledge. 

Q. Did they have any such authority by virtue of any oftices they 
held ? 

A. I don’t know of any. 

Q. What inquiry did you make, being a director of that company 
and a trustee interested for the protection of these bondholders, to. 


WILLIAM R. FOSDICK ET AL., &€. 


ascertain where those chattel-mortgage bonds, amounting to $1,000,- 
000, had gone? What one step did you take? 

A. At the time I inquired about them all that there was out was 
about 130 or $140,000. 

Q. When was the time that you inguired about them” 

A. Shortly after they were issued. 

Q. Did you ever make any subsequent inquiry ? 

A. I think they said some of them were out at Chicago. Some 
few, [ think, had been used in Chicago. ‘They borrowed some money 
there. Some few had been used in Boston and one hundred the 
Marine Bank had. 

Q. Those were the ones you had taken for the Marine Bank ? 

A. Yes, sir; I had not taken them. 
1046 ®. You had taken them for the Marine Bank’? 
A. I had not taken them; they had sent them there. 

@. Had you gone there and insisted upon their being taken 
there? 

A. I had asked them. 

(Q. And you had done that under the direction of the Marine 
Nat'l Bank ? 

A. To ask for further security ; yes, sir. 

(. Did you ever make any other inquiry as to what had become 
of the remainder of the issue of bonds ? 

A. My inquiry—I understood that there was not a very large 
amount of them used until some time afterwards. I understood 
they had kept a portion of them thernselves. 

(). When did you understand that? 

A. Oh, it was—I don’t know whether it was before or after I re- 
signed from the company. 

Q. Did you make any objection to it? 

A. I could not make any objection to it after I resigned. 

(). Suppose it was before; did you tmmake any objection ? 

A. I didn’t hear of it until after the receiver had been appointed, 
I don’t think. 

(). When did you hear of it? Did you, either as trustee or d1- 
rector, make any objection to their having taken this $624,000 of 
these chattel-mortgage bonds ? 

A. It is my own impression when I heard of it I said I 
1047 didn’t “ know by what authority you take these bonds.” 
Q. Whom did you say that to? 

A. One or the other gentleman. 

Q. Which? 

A. I could not say which—Mr. Judson or Mr. Tenny. I don't 
see now under what authority they took them. 

Q. What did they say they did? Did they say they had au- 
thority ? 

A. They held them for security, I understand, for what the com- 
pany owes them. 

(. How much do they claim the company owes them ” 

A. I could not say. 

Q. Which? On their aes. with the company, do you mean ? 
G0—216 
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A. I think so. 

(). Joseph E. Young & Co.” 

A. I don’t know which. 

@. What other ac. did they have’? 

A. I suppose the company was indebted to them individually. 

. Do you mean Joseph E. Young & Co.? 

A. No, sir; [am speaking more of Judson and Tenny individu- 
ally. 

®. You became a director of that road as early as the year 1570, 


did you not? 

A. I think so; yes, sir. 

Q. What effort did you make at any time to ascertain whether or 
not the officers of the road were making proper preparations and 
keeping proper acs. of the proceeds of the sale of bonds and of the 

earnings of the road ? 
1048 A. I used to go to the office very frequently. 
®. Which office? 

A. The oftice of the company in New York—very frequently. | 
used to see their weekly statements, their monthly statements of the 
earnings and expenditures, and frequently the letters from there. | 
lave asked and have seen almost all the reports from Chicago, 
financially and otherwise; have felt interested in the company to go 
there and get, as trustee of the company, as much information as I 
could; and there is no time while I have been a trustee of that 
company, because I have looked into the matter, and no vote of 
mine taken without I thought it has been for the best interest of 
all eoncerned. 

Q. Do you know whether or not Mr. Fish was also as thoroughly 
advised of the exact situation of the property as you were? 

A. i don’t think he was there as often as I was. 

Q. Did he have the opportunity to be there? Was the date and 
information here so that he could have advised himself, if he had 
chosen to do so, as thoroughly as you did? 

A. He could have done it as well as I did 

@. But you don’t think he did? 

A. i don’t think he was there as often as | was, for I used to go 
there very often. 


JAMES W. ELWELL. 


Subscribed and sworn to before me this 31st day,of May, 1876, 
1049 EDWARD L. OWEN, 


| i ‘. (‘OnimISsiojne ;* fo; thy, NSoithe ro Dist. of i ‘eu York. 


1050 And thereupon intervening petitioners call William D. 

Judson, who, having been by me first cautioned and sworn 
to testify the truth, the whole truth, and nothing but the truth in 
the matter of controversy aforesaid, I did carefully examine the said 
William D. Judson, and he did thereupon depose, testify, and say 
as follows: 


My age i 
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The witness consents that his testimony be taken by a stenog- 
rapher in the place of the same being written out by himself or by 
the commissioner. 


Q. Please state your name, residence, and occupation. 

A. William D. Judson; my residence is in the city of New York ; 
| have no occupation except being the president of the Chicago, 
Danville & Vincennes Railroad Co. 

Q. How long have you been such president? 

A. My impression is since the early part of 1569. 

©. Who had the contract for constructing the line of road in 
Illinois of the Chicago, Danville & Vincennes Railroad Co. from 

Dalton to Danville? 
1051 A. The contract was made between the company and J. E. 
Young & Co. 

(). At the time that the contract was made, state whether yourself 
and Mr. Tenny and Mr. Joseph E. Young, general manager of the 
road, were partners in that firm of Joseph E. Young & Co.? 

A. When the contract was made? 

QM. Yes. 

A. No, sir. 

(. Were you not interested in the contract when it was made? 

A. No, sir. 

(). When did you become interested inf {t.? 

A. It was subsequent to the time the contract was made, when 
arrangements were made for a number of parties to be interested in 
the contract; I can’t tell how long, but it was some time after 

(). before any work had been done on the road did you and Mr. 
Tenny ana Mr. Young not become interested in that contract ? 

A. I think so, with other parties 

. And you so continued until the completion of the work, did 
1 not? 

A 3 S, SIT. 
(). Was not the entire capital stock issued to the extent of $2,500,- 
O00 by the corporation to the firm of Joseph E. Young & Co. 
1052. without any other consideration than as expressed in the con- 
struction contract ? 

A. Issued to them or to their order 

(). When were the Indiana Division bonds sold ” 

A. I think the sale of them commenced soon after their execution. 
I don't recollect the date, at the moment. 

Q. 1872? 

A. It that was the date of it I don’t recollect the date. 

(). Who were the financial agents of the railroad company for the 
sale of the Indiana Division bonds ? 

A. W. B. Shattuck & Co. or W. Bb. Shattuck undertook the sale of 
the bonds, but the agreement was not made between the company 
and him or his firm. It was made between us individuaily and the 
tirm, because he would not make the agreement with the corporation 
if it did not exist here. He wanted to hold some individual parties 
lo carry oul the avreemecnt. 
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(). Still the agreement was for account of the corporation ? 

A. We did it in behalf of the corporation. 

Q. And he, as far as the public was concerned, represented him- 

self as the financial agent of the company? 
1053 A. Not that I know of. It was not a contract with him 
that he should sell the bonds, but it was a contract with him 
to sell the bonds to him, and he sold them for whatever he pleased. 

Q. Didn’t he issue circulars in which he was designated as the 
general agent of the C., D. and V. Railroad Company ? 

A. I don’t know. 

©. Didn’t he issue a circular ? 

A. I am not able to say. 

Q. Please look at that paper now shown you, marked Exhibit A, 
attached to Page’s deposition, and state whether you have not seen 
circulars of that character before. 

A. Lam not able to say. Mr. Shattuck printed and circulated— 
it was agreed that he should have entire charge and control of that, 
and I don’t recollect whether I ever saw such a one as that or not. 

(). What is your impression ? 

A. I haven’t any impression. I know that he printed divers cir- 
culars. Some we saw and some we did not. I know he did not 

advertise much in New York: he didn’t believe in it; but 
1054 he had entire charge of it. 

Q. Didn’t he issue circulars when that loan was brought 
out in which he informed and represented to the .pubiic that that 
issue of $1,500,000 was restricted by special contract between the 
company and its trustees to $18,500 per mile of finished road and 
the necessary equipment ? 

A. I never saw a circular of that kind. 

. Don’t you know as a matter of fact that such circulars were 
largely issued ? 

A. No, sir; I don’t know whether they were or not. 

Q. Do you know that any such were issued ? 

A. Not of my own knowledge. 

Q. Did not Mr. Shattuck inform you that he was issuing such 
circulars? 

A. That I can’t say; I don’t know; I don’t recollect. He had 
entire charge of the printing and circulated them. I don’t recol- 
lect what he did state. 

Q. Please look at the paper now shown you, marked Exhibit P, 

and state whether that is not, according to your judgment, 
1055 the copy of a letter written by you Nov. 15, 1873, to Joseph 

Kk. Young, then the general manager of the railroad com- 
pany, the original of which letter is on the company’s records with 
regard to this matter. 

A. I cannot say, but I presume it is. 

Q. What do you mean in that letter by the statement, “ Accord- 
ingly he prepared a memoranda, which Mr. Fish signed as well as 
myself, of which he (F.) has a copy only, and a copy of which find 
enclosed ?” 
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A. I supposed at the time I wrote that letter, if that is a copy of 
what I wrote, that the facts stated in it were facts. 

(). What did they have reference to? 

A. They had reference to what is stated in the letter. 

(). Did they have reference to the claim, that you ascertained at 
that time being made, that there had been an overissue of bonds on 
the Indiana Division, contrary to what was said to be this contract? 

A. | never heard that there was al-eged to be an overissue of 
bonds. 

(). ‘That the bonds had been issued them in excess of the $18,500 
per mile? 

A. That reputed agreement of Mr. Fish does not state that the 

bonds were issued—only $18,500. 
1056 (). This letter had reference, however, to that memoran- 
dum, had it—that assumed memorandum ? 

A. Yes, sir: it had. 

(). How did you come to write this letter? 

A. I came into my office, I suppose, on the day of the date of that 
letter, and I found lying right in front of where I usually sit, my 
recollection Is, a printed circular, and my recollection 's that Mr. 
Tenny stated to me at that time that Mr. Fish had sent that up; 
that somebody had come up from Mr. Fish’s office with that thing 
and wanted to know what it meant, and ow that | Immediately sat 
down and wrote to Mr. Young. I either sent to him that printed 
copy that was there or a copy made from that printed copy, and I 
wrote to Mr. Young as I did upon that subject, supposing Mr. Fish 
had probably executed such a paper. 

(). ‘That paper, a copy of which you sent to Mr. Young, purported 
to be signed by you, did it not? 

A. It did purport to be sig ied by both Mr. Fish and myself 

(). And you say you supposed Mr. Fish had exeeuted it. Didn’t 
you remember, when you wrote that letter, that you had exe- 

cuted it? 
1057 A. No, sir; I had no recollection of it. If you will let me 
state the facts in regard to it—— 

©. How comes it, then, that you wrote that letter immediately, 
stating that “Mr. F.,” meaning Mr. Fish, did you? 

A. I suppose so. 

Q. “Is now nervous about it,” when vou did not either know that 
Mr. Fish had signed it and you did not know even that you had 
signed it, although you sent a copy of a paper which purported to 
be signed by both of you? 

A. Because I had a recollection of Mr. Shattuck having prepared 
some paper of that sort which he wanted Mr. Fish and the officers 
of the company Lo sign, and | SUppost d that it had been done. l 
wrote that letter on the spur of the moment, but when I saw Mr. 
Fish within twenty-four hours—— 

(. Now, did not Mr. Shattuck, when these bonds were about to 
be sold, insist that there should be some such agreement as that? 

A. No, sir; Mr. Shattuck merely suggested to me one day 
1058 that he wanted some agreement In regard to the bonds uot 
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being issued any faster than the construction of the road or 
the purchase of equipment, or something of that kind, called for. 

@. Did you not state he should have such an agreement ? 

A. No; I did not. I asked him to get up what he wanted. 

Q. Then he did get it up, did he not? 

A. I suppose he did. He says he did. 

(). Did he not deliver it to you? 

A. My impression is that he sent it to me. 

Q. Didn’t you sign that paper that he sent to you and didn’t you 
carry it to Mr. F ish after you signed it and leave it there with him 
or on his table to be signed? 

A. No, sir; because I never said a word to Mr. Fish on the 
subject. 

@. Didn’t you sign it yourself? 

A. At that time? 

. Yes. 

A. No, sir. 

Q. Did you not testify on an examination here that you did sign 

such a paper as that? 
1059 oe No, sir. 
And that your recollection was that you took it to Mr. 
Iish’s bank | ? 

A. No, sir; I never testified that I had signed it, because | 
never 

Q. Didn't you testify that it was your impression that you had 
signed such a paper? 

A. I don’t recollect about that, because I never had said a word 
to Mr. Fish on the subject. My impression is that I did not. 

What did you do with it, then? 

A. As I told you, I never had said a word to Mr. Fish upon the 
subject, nor have I talked with Mr. Shattuck about it for as long 
as | have with younow. He suggested something, and said, “ Well, 
you know what you want; let us see what you want.” And some 
paper was sent to him. 

What did you do with it? 

A. My impression is that I took it down to Mr. Fish’s oftice—and 
[ want to say right here that I was not in the habit of going there 
very often—my impression is that [ took it to Mr. Fish’s office, and 

I found several gentlemen there; perhaps his board was in 
1060 session. My recollection is that several gentlemen were there, 

and I told him, 1 believe, that there was a paper something 
like Mr. Shattuck wants with reference to those bonds, and I left it 
wre 

(). Unsigned by you? 

A, Ms impression is I hadn’t acted upon it in any shape; it was 
mo" + ly the introdue ‘tion ot the suggestion of Mr. Shattuck. 

That is all the impression you have now—that you never 
signer ed it? : 

A. My impression is I could not have signed it, because I would 
not have signed it certainly without some authority of the beard or 
suine action taken Upon It. 
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Q. You are clear on that? 

A. I have no idea I signed it. 

Q. If you have no idea that you signed it, and you are clear that 
you would not have signed it without the action of the board, how 
comes it that in November, 1875, you wrote in this letter that you 
did sign it as well as Mr. Fish? | 

A. Because that statement came up with the statement that there 
was such a document. 

(). This printed document like Exhibit B? 
1061 A. [don’t know whether it was like that or not, but the 
printed paper came up that purported to be a document that 
Mr. Fish and I signed. 

Q. And while vou are clear that vou did not sign it, and would 
not have signed it without an order of the board, which you did not 
have, you wrote a letter to Mr. Young in November, 1873, of [in| 
which you stated that you had signed it and Mr. Fish had signed it? 

A. I supposed the document had been executed. 

(). Although you are perfectly clear that you never signed it? 

A. I say I have no recollection of ever signing it, and Mr. Fish 
says he never signed it. 

Q. You are emphatic now that you never signed it, although on 
November 15, 1873, vou stated that you did sign it? 

A. | have no recollection of it. -> 

(). Look at the paper now shown you, marked Exhibit H. Is not 
that the very paper that you enclosed to Mr. Young on that very 
day? 

A. I don’t know; I can’t tell you. 

(). In whose handwriting is the body of that paper? 

A. It is in the handwriting of a young man by the name of Whit- 

lock, who was a clerk in our ollice. 
1062 Q. Did he not prepare that copy, in pursuance of your 
directions, to post in this very letter’ 

A. I have no recollection whatever about it. 

Q. Who signed it, and in whose handwriting are the signatures 
in that paper? 

A. Those are in my handwriting. 

(. How did you come to put the signatures there if you are per- 
fectly clear? 

A. I suppose | copied it from that printed document. 

(. And that is your explanation of this letter of Nov. 15—that 
vou are perfectly clear that you never signed it and you never saw 
Mr. Fish sign it? 

A. I say I have no recollection of signing it or taking any action 
in regard to it beyond what I stated, that | took some document of 
that character down to Mr. Fish. 

(). You did not go down to see Mr. Fish to see whether he signed 
it? 

A. I did not. 

Q. But you sat right down in your office, with nothing else except 
that paper or one like it, and had the boy copy this, and then you 
attached personally those signatures ? 
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L063 A. I copied it right from there. I signed it just as it lay 
before me. 

Q. And sent it with the statement that vou had signed the 
paper ? 

A. I sent out with whatever that letter states; whether that isa 
copy of the letter or not I don't know. 

(). Is that the first time that you had ever heard about this as- 
sumed paper” 

A. I will tell you. Mr. Shattuck, when he first introduced the 
subject, brought in some paper. I have no recollection whether I 
read it or not. 

(). From that time continuously on until the fall of 1875, is that 
the first time that you had anvthing to do with the paper? 

A. I have no recollection whatever of the subject ever being re- 
ferred to by Mr. Shattuck or anybody else. 

). Is that the first time vou saw that? 

A. Yes; I think so. 

¥. And then’ that was in print? 

A. That was in print. 

). Who brought it up from Mr. Fish’s? 

A. I don’t know. 

). Who told you that it was brought up from Mr. Fish’s ? 

A. My impression is that Mr. Tenny did. I recollect going into 
the othce and seeing it. 

L064 \). And that you had a printed document like Exhibit Bb, 

and then you wrote this letter of November 15th? 

A. Yes, sir. 

Q. Have you examined among the papers of your office carefully 
for any such paper? 

A. Wedid immediately after the first announcement came up 
that there was such a paper. 

Q. When was the first announcement that came up that there 
Was such a paper? 

A. It must have been about the time I wrote that letter ? 

(). November, 1873 ? 

A. It was about that time, I should think. 

@. Have you ever bad any other copy made of that except the 
copy that was made from the printed document about Noy. loth? 

A. Never, that I know of 

q. There is your deposition. Just refresh your recollection as to 
what you stated. 

A. This is something that was never overhauled at that time; it 
took place several months ago. 

(. Isn't it signed ? 

A. Never. 
1065 Q. Please look at that paper and state in whose handwrit- 
ing the body of the paper is, in whose handwriting the word 
‘copy ” at the top is, and in whose handwriting the signatures are. 

A. This is the same young man’s handwriting. 

Q. That is the body of it? | 

A. The body of it. The signatures are in my handwriting. 
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The signatures are in your handwriting, are they ? 
Yes, sir. 

Q. And in whose handwriting is the word “ copy?” 

A. That, I think, is mine. 

Q. What is that a copy of ? 

A. I suppose it is a copy of this thing. 

Q. Of what thing? 

A. This is a copy of what is stated in here. 

Q. What did you copy that from? 

A. I have no recollection. It is in Whitleck’s handwriting, and I 
don’t know whether it was made when the other one was made or 
subsequent to itor before it; I have ho recollection. It is all in his 
handwriting excepting the signatures. 

Q. Supposing that it was made before there had been any printed 

copy and was delivered to W.G. Shattuck & Co., where would 
1066 the copy have come from and what would it have been a 
copy of? 

A. I should think it would have been a copy of an original paper ; 
[-should suppose so. 

Q. In that event the signature of Jas. D. Fish attached here in 
your handwriting would have been copied by you from the signa- 
ture of Mr. Fish, would it not? 

A. That I can’t say. - 

Q. You wouldn’t put down Mr. Fish’s name in your own hand- ° 
writing as copied from an original paper unless it was there, would 
you” 

A. It might have been the form in which it would be executed ; 
I can’t tell 

q. It would not be a copy, then, if it was the form in which it 
would be executed as you have labeled it” 

A. I don’t know about that: | can’t recollect anything about it. 

Q. Don’t you remember that you furnished that identical paper 
to W. b. Shattuck & Co. as the copy of the original paper that the 
coinpany held as custodian ? 

A. Never. I have no recollection whatever of anything trans- 
piring between us and Mr. Shattuck or any of his firm with refer- 

ence to that document—none whatever. 
L067 (). if this COpy had been made out and delivered Lo W. Lb. 
Shattuck & Co. before this printed copy was made | under- 
stand you to state distinctly that this must have been copied from 
the original. 

A. I say I presume it would have been copied from the original. 
[ can't state any further than that. 

Q. How many miles is it from Watseka to the northern terminus 
of the Chicago, Danville and Vincennes Railroad Company ? 

A. That I can’t tell you. 

@. Is it not 65 miles? 

A. That | can’t tell you. 

@. Do you know how far it is from Watseka to Chicago? 

A. I do not. 

Y. What do you know about a charge upon the books of the Dan- 
61—216 
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ville Railroad Company in favor of Joseph E. Young & Co. for 85 
miles of ballasting north of Watseka, at $1,500 per mile, amounting 
in gross to $127,500 ? 

A. I don’t know anything about it. I never heard of it before. 

(). Is that a correct or incorrect charge? 

A. I never read that before. 1 don’t know. 
1068 (. You don’t know whether it is correct or incorrect ? 

A. I don’t know whether there is any such charge upon the 
books. 

(). Assuming that there is such a charge upon the books and a 
voucher to support it, approved, is that a correct or incorrect charge, 
in your judgment? 

A. Lam not able to say. 

Q. Do you know whether there is ballasting done worth $1,000 a 
mile between Watseka and Chicago? 

A. I don’t know. I haven’t been over the road in a good while. 

Q. Did you ever give any direction to Mr. Joseph E. Young with 
regard to getting up ac’s in regard to extra ballasting and one 
thing or another, and making them as large as he conveniently 
could ? 

A. I wrote a letter to Mr. Young upon that subject. In reply he 
called for further information. That letter to which you refer 

Q. [ am not referring to a letter. 

A. You have just asked me if ever I wrote to Mr. Young a letter. 
I did write to Mr. Young such a letter. He replied, enquiring for 
further instructions or further information upon the subject, and 

upon the 13th of October, 1873, | wrote him a subsequent 
1069 letter upon the same subject-matter. Those two letters put 
together cover all the instructions I gave him upon the sub- 


ject. 
. What is that? 

A. That is the subsequent letter. 1 put that in evidence. I can 
give you a press copy if you want it. The other letter to which you 
refer was purloined or stolen from Mr. Young’s private office, and [| 
presume that was at the same time, but it was not convenient to 
exhibit this. The other was exhibited around; that cautions him 
peremptorily not to put anything in there that was not proper to 
putin. If one letter goes in I propose to have that go in also. 

Q. You do state that you did then give him directions? 

A. I gave him some directions upon the subject. 

Q. Didn’t you use that very phrase practically or in substance? 

A. I don’t recollect. | 

(. That he was to make these charges upon the Co.’s books for 
extra ballasting and one thing or another, as large as his conscience 

would permit him to? 
1070 A. I don’t recollect. If you show me that letter I can tell 
you whether I did or not. 

(). What is your recollection—whether you did or not? 

A. I can’t say. If you show me the letter I can tell whether it is 
in my handwriting. 


(Letter handed to witness.) 


caren 
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Q. Look at that now shown you, marked Exhibit Q, and state 
Whether it is not, in your judgment, a copy of the original letter 
written by you. | 

A. I have no opinion about it. I understand that Mr. Huide- 
koper has been showing around a letter, purporting to be signed by 
me, in my handwriting. If you will produce it I can tell you. 

(. You have no opinion or recollection about it ? 

A. No, sir; none whatever. 

@. You don’t remember about it? 

A. No, sir. I don’t recollect anything about it. I have written 
one letter, and there is another 1 wrote on the same subject. They 
both refer to the same subject-matter. Copies of these letters I now 
produce and desire to be appended here. 


(Marked Exhibit R.) 


1071 Q. Did you ever examine the records or vouchers of the 
company to see how those accounts have been made up that 
you desired to be made up according to those letters ? 

A. No, sir: I never did, to the best of my recollection. 

Q. The company issued funding cireulars, did it not, in the fall 
of 1873, asking bondholders to fund their coupons? 

A. Yes, sir. 

(). Look at Exhibits A, B, and X and state whether those are the 
originals of that class of circulars that were issued. 

A. That was sent to bondholders in general (referring to Exhibit 
A). That was sent to bondholders in general (referring to Exhibit 
8). This was not sent to bondholders in general, only toa very few 
(referring to Exhibit X). It was not sent to bondholders at large. 
A statement of the liabilities in that U/xhibit X was made up by as- 
certaining were the liabilities were in New York from the books and 
records in New York and by statements received from Chicago as to 

the liabilities there. We believed it to be approximately cor- 
1072 rect. The amount to the credit of Young & Co. was not em- 
braced in that. 

Q. I am not asking about that. 

A. I want to state It. 

©. I will ask it in a subsequent matter. 

A. You will not forget that ? 

Q. No. You knew, as a matter of fact, did you not, that the state- 
ment of the amount of floating debt stated in here was less than 
what the books and papers at Chicago exhibited as the floating debt 
and liabilities of the company ? 

A. No, sir; we supposed it to be correct, except as to the account 
of Young & Co., which was to be paid in stock. We did not call 
that a cash lability. 

(). You never had two statements of the indebtedness, then, that 
vou were exhibiting to different classes of bondholders ? 

A. Never. 

(). Please look at the paper now shown you, marked Exhibit 8, 
purporting to ve a letter written by yourself to Joseph kk. Young 
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Nov. 19, and state whether that is not a copy of an original letter 
you wrote to Mr. Young, and now on the records in Chicago. 
1073 A. Which letter do you refer to? 
®. The top one. 

I state in regard to the document referred to in this as In 
manuscript that that was a detailed statement, as near as we can 
make it out, of the general cost of the various things in the road, 
iron, grading, equipment, and various details which had nothing to 
do with a financial statement of that character. It was a sort of 
stateinent of the cost of constructing the institution. 

Q. Is that, in your judgment, a copy of the letter ? 

I can’t tell. 

Q. Is that your best impression that you wrote such a letter as 
that? 

I recollect writing a letter that wassimilar to that in substance, 
and the manuscript paper referred to in that was of the character | 
state ; it did not refer at all to the liabilities of the company, but to 
the cost of construction of the various parts. 

Does not your letter state that the manuscript does not include 
all the debt in Chicago? 

A. That might be. 

Q. “ But we thought it best to make it up in this shape.” 
1074 A. I don’t recollect; that referred to the debt to the credit 

of Young & Co., if it did. 

It did refer to that ? 

A. [ suppose it must. 

(). Neither of the statements of the manuscript statement or the 
printed statement include that, do they ? 

A. Lean’t say. We made that up from the statement sent to us 
by Mr. Campbe ms who was an auditor. 

Q. Why was it that you advised Mr. Young not to issue the manu- 
script docume - except In an exceptional case? Were you exhibit- 
ing one state of financial concerns to one class of bondholders and 
a different one to another? 

A. No, sir. 

Q. What were the exceptional cases wherein to show the manu- 
script document and not the other? 

A. Where a man did not enquire for the information that they 
contain. ‘That paper was got up, I recollect, at the suggestion of 
Mr. Shattuck—a paper of that sort—showing the v arious “details of 
construction. 

(. And not showing all of the debt at Chicago? 
1075 \. It did not embrace the Young & Co. debt. ] suppose 
not. It is some years ago since it was prepared. I don’t 
know as I have ever seen it since. 

Please look at the exhibit now shown vou, marked T, and 
state whether or not, according to your judgment, that is not the 
copy of an original letter written by you to Mr. Young Dee. 15, 
1875 

A. I have no recollection of any such letter at all. I may or may 
not have written it; I have no recollection. 
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Q. Is it not your recollection that you did write for a statement 
from the chief engineer so that you could show it to Mr. Huide- 
koper or anybody else, and ihen directed Mr. Young to write to you 
the fact, which you would not show unless it was In satisfactory 
shape todo so? What does that refer to? 

A. I don’t recollect any such letter at all. My impression would 
be that Mr. Huidekuper was going out there and wrote to me for a 
pass or something of that sort over the road or wrote to me for a 

letter of introduction. I don’t recollect. 
L076 @. You think that that letter that you wanted him to get 
up,a chief engineer’s statement, was called for from Mr. Huide- 
koper’s wanting a pass ? 

A. I have no recollection about that letter. My impression is 
that Mr. Huidekoper wrote to me that he wanted to go out there 
and he wanted a pass over the road. ‘That is all I recollect about 
Mr. Huidekoper. I have no recollection of any such letter at all. 
If you could show me these letters in manuscript I could tell you 
whether I wrote them or not. 

(). You state that you did not includea claim of Joseph E. Young 
& Co. as a debt in that statement ? 

A. Yes, sir. 

Q. That appeared on the books of the Co. as an active cash ac- 
count, did it not—on the regular books?,., 

A. It was understood between Mr. Young—— 

(). First answer that. 

A. I can’t tell whether it did or not. I don’t recollect now. 

(). Now you say that was not put in because it was a stock ac- 

count ? 
1077 A. It was to be paid in stock. We agreed to take in stock 
whatever it was. 


. Who did you agree with to take it in stock ? 

A. Mr. Young and Mr. Tennvy. 

(). Those made the firm of Joseph Ek. Young & Co.” 
\. They did at that time. 


Q. Who did Joseph KE. Young & Co. agree with that they would 
take that debt tn stock ? 

A. Among themselves, | suppose. 

(). Joseph Ie. Young W& Co. agreed with Joseph Ie. Young W& Co. 
that they would take it In stock ? 

A. If you please. Joseph E. Young & Co. agreed with the rail- 
road Co. 

(). Who represented the railroad Co. in making that agree- 
ment ¢ 

A. I suppose I did as much as anybody. I think I spoke tosome 
of the directors. 
(). Was there ever any action taken of that kind in the railroad 
Co. that bound Joseph E. Young & Co. to take a dollar of that in 
stock ? 
A. | know that subject has been a number of times talked about. 
(). When was it first talked about, and when was it agreed ” 


‘Fr 
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1078 A. It was agreed that whatever Joseph E. Young & Co. 
were entitled to over and above what the contract called for 
they should take in stock originally. 

(). It was originally agreed ” . 

A. It was originally the understanding that whatever they were 
entitled to for work, ete., on the contract in excess of what the con- 
tract called for should be taken in stock. ‘That was a common un- 
derstanding. 

Q. Was it a common understanding or agreement ” 

A. I don’t know as it was reduced to black and white, but that 
was the general understanding. 

QM. From the time that that road was opened to the time the re- 
ceiver was appointed, wasn’t that account of Joseph Kk. Young & Co. 
an active cash account, with credits and debits like any other ac- 
count ? 

A. Not the proportion that they were entitled to credit for for 
excess of work. 

Q. It was all put into one account, was 1t not—the excess and 
everything else? 

A. It was expressly understood that whatever they were 
1079 credited with under a letter or instructions or whatever it 
was should be settled for in stock. 

Q. Then the expenditures that they made outside of that, there 
was no agreement for stock, was there ? 

A. What expenditures do you mean’? 

(). Outside of that; the work done in excess of the contract. 

A. There was a special agreement to take stock. 

(). For instance, the payment of coupons to the amount of 
$400,000, which you claim. Was there an agreement there that 
they should take stock ? 

A. Whatever that credit for coupons was, there was an agreement 
that that, being merged in the general account, should be taken 
in stock. 

Q. Everything that Joseph EK. Young & Co. ever pretended to 
furnish that road was embraced in one account ? 

A. I can’t say that. ; 

(). Didn’t you make a discrimination yourseif between that which 
was called payment in stock and that that was a regular liability 

against the company, kept on the books like any other 
1080 cash liability ? 
A. So far as that account was in excess of what they were 
entitled to credit for, it would be cash. 

(). How much was the whole account ? 

A. I can't tell without going into that and overhauling the books 
myself. I can’t tell. 

(). Was it not several hundred thousand dollars ? 

A. I should think not. 

(). How much was it ? 
A. Several hundred thousand dollars is a large sum 
@. How much did the books of the company, when vou issued 
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this statement in Nov., 1873, show was the liability of the company 
to Joseph KE. Young & Co ” 

A. | don’t recollect. 

(). Wasn't it In excess of 8600,000 ” 

A. I shou!d think not. 

(). Wasn’t it in excess of $500,000 ? 

A. My impression would be it was between four and $500,000 

©. Was it not nearer five than four”? 

A. I can’t say that. 

(). Did you not direct Mr. Young in making up his accounts for 

the eX Cess of material and one thing and another, in Sept., 
1081 1873, just before this funding scheme was promulgated, to 

make the items as large as possible, and that you wanted to 
justify the issue of at least $500,000 of stock by the items, leaving 
the other items, amounting to $652,000, to their credit, in addition 
to the stock ac.? 

A. I don’t recollect. If you would produce any letter I can tell 
you whether I wrote it. 

Q. But outside of it you haven’t any recollection of any such 
order as that? 

A. 1 don’t recollect the detail of the figures ; no. 

Q. Didn’t you direct him to so make up those entries on the books 
as to justify a large sum of issue of stock, leaving your other ac. to 
the amount of $600,000 outside of that, although credited on the 
books as a cash ac. ? 

A. My impression is that I never wrote him a letter specifying 
any amount; that would be my impression. 

(). But vou never included either the stock ac. nor what was the 
cash ac. due to Joseph E. Young & Co. in this floating debt, did 


you? 
LOS2 A. Never proposed to, because we proposed to take that in 
stock. 


(). All of it? 
A. Yes, sir; we intended to. 
(). There was no agreement about it, was there’? 
A. Yes, sir; there was such an agreement that that should be 
done. 
(). The whole thing ?” 
A. Yes, sir. 
Q. You never had any other idea to enforce it against the com- 
pany in any other manner ? 
A. I should want to look over the ac. before I swear definitely. 
Q. After this funding scheme was promulgated, when you say 
you did not state that because it was a stock ac., state whether you 
did not direct Mr. Young or suggest the propriety of taking a large 
amount on their ac. against the company. 
A. No, sir. 
(2. You swear to that distinctly ? 
A. Yes, sir; I swear that I never did. 
Q. In writing ? 
A. That I suggested his taking a large amount? 
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; Q. Yes; the taking of a large amount on ae. of Joseph E. 
) 1083. Young & Co. against the company. 
A. No recollection of any such thing. 

(. Do you swear you did not make it? 

A. I swear I have no recollection of the subject ever being men- 
tioned. 

Q. The ac’s did show, as far as the books went, that Joseph E. 
Young & Co. were the creditors of the Danville road about some- 
where in the neighborhood of $500,000, didn’t they, at the time this 
circular was issued ? | 

A. I should think probably. 

@. And there was not anything on those books kept there by the 
colbpaby hor anything on the records of the COIN pany kept here 
that would indicate that that was different from any other cash ac., 
was there? 

A. That I can’t say. 

Q. What other debts exhibited by the books of ac’s of the com- 
pany in Chicago were omitted from this statement of the floating 
debt ? 

A. None that I know of. 

(). In Nov., 1875, nothing appeared in the way of bills payable 

or indebtedness of the company upon its books kept In regu- 
1084 lar order in excess of what is stated here? 
A. Nothing that 1 know of. 

Q. What do you mean by that expression that you “ know of?” 

A. You ask me for information. I live in New York; the com- 
pany’s books were in Chicago. 

Q. You were out 1 Chicago, were you not, when the company ‘ 
defaulted on its interest? 

A. No, sir; I was in New York. 

(): You were out shortly afterwards? 

A. I think not. My impression is that | didn’t 
long time. 

You were out in September, 1573, were you not? 
I should think not. 

Q. Didn’t you know in the month of Sept., 1873, that there had 
been issued in the name of the company by Mr. Joseph E. Young, 
the general manager of the company and the person who usually 
signed notes, a large amount of commercial paper of the company 
to the extent of SoVU0,000 or thereabouts ? 

A. When was that? 


vg there for 


y 3 a 


(). Se = 1875 
A. No 
Q. When did you know of that fact? 
1085 A. My impression would be it was nearly winter before we r 
knew anything ubout it. I know it was very cold when we 


first heard of it; that would be my impression. 
Didn’t you know of it in the early part of Nov., 1873? 
A. I can’t say when it was. I know it was not until a good while 
after the default of the coupons. 
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Q. Was it not before these funding schemes were issued—about 
Nov. 20, 1875? 

A. I should say unqualifiedly it was not. 

(). Please look at that letter, verified yesterday by Mr. Tenny, of 
the date Nov. 14, 1875, and refresh your recollection. 

A. I have no recollection about this letter; I don’t remember it. 
Immediately upon our hearing, as we did 

Q. I just want to fix the date of your hearing of it. 

A. I can’t say what the date was. 

(. Was it not as early as Nov. 14, 1873? 

A. I can’t tell you; I don’t know. I would be very glad to tell 
you if I could. I don’t know. 

(. Nothing about it? 
1086 A. A printed copy of what purports to be a letter of Mr. 
Tenny to Mr. Young, dated 14 Nov., 1873, appears to refer to 
Walker matters. 

(. Hadn’t you known before that time? 

A. Immediately upon our hearing of the trouble there—we did 
not know what the trouble was until Mr. Tenny started and went 
to Chicago, and after he got there I was advised by him what the 
trouble was. He immediately referred to what he considered able 
counsel, several lawyers, and they all advised that the company 
were not liable for that paper in any manner or shape and could 
not be held for it. 

Q. Did not Mr. Tenny, on his return from Chicago, inform you 
that there was outstanding a very large amount of paper in the 
name of the company, signed by Mr. Young, to the amount of at 
least $500,000 ? 

A. I don’t recollect the amount. I know he stated there was a 
large amount of that paper and brought home some figures showing 
what the amount of it was, as near as could be ascertained. 

Q. What was that amount? 
1087 A. I don’t recollect. 
(). About what? 

A. I should think, my impression is, somewhere from there to 
$500,000, and we were advised by counsel that the company was 
not held for it and it was not a liability. 

Q. And therefore you did not include it in that statement at all? 

A. I don’t know. I don’t say therefore 

®. You did not include it? 

A. No, sir. 

Q. Although you knew the facts when this circular was being 
put out? 

A. We were advised by counsel that the company was not liable. 

(). You knew the fact, however, when these circulars were being 
issued ”? 

A. That I don’t recollect now. 

Q. When you did find out the exact facts there,and that that lia- 
bility 

A. I never found out yet the exact facts. 

(. And that that paper was outstanding, did you make any cor- 
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rection of this statement or state the facts of the issue of the 
1088 paper and ihe claim of non-liability of the company, or just 
ignore the whole business ? 

A. We never made any statement In regard to it unless we were 
applied to by parties who heard of it and came to us to know what 
the facts were. 

You made no public statement’? 

A. No, sir. 

(). Is that the first you knew that any paper was outstanding of 
any kind—this Walker paper, as you call it? 

This illegitimate, unlawful paper? 

Q. Yes. 

A. Yes, sir: never knew of it until then. 

(). Outside of that liability on the commercial paper of the com- 
pany, you can state whether there was not other liability in the 
shape of the guarantee of the company on a very large amount of 
the obligations of either Mr. Walker or Mr. Young. 

A. We were also advised at the same time that that was wholly 
illegal, and I undcrstand it has been so decided. 

(). You did know of it? 

A. We were advised it was not legal paper. 
LOS89 Q. Answer the question whether the company had not and 
whether you bad not, knowing the fact yourself, executed the 
gus intee on a large amount of paper of S. G. Walker. 
That is so. We were advised that it was wholly illegal; that 
the company was not bound for it. 
Q. How much of that character of paper was outstanding? 
[ don’t recollect. 

Q. Wasn't it somewhere in the neighborhood of three or 
$400,000 ? 

A. I should think not so much as that. 

®. How much was it? 

A. I should think it might be between two and $300,000. 

Q. Who signed the name of the company on those securities ? 

A. I did. 

Q. When? 

A. I suppose when the bonds, or whatever they were, were 
issued. : 

Q. You knew it was an outstanding liability, if it was a liability, 
so far as you know? 

A. I was advised it was not a liability. 

Q. If it was a legal liability of any kind it was still outs standing ? 
A. I take it so; I don’t know. 


1090 Q. And you didn’t state anything about that in the cireu- 
lar? 
A. No, sir. 


QQ. Do you know anything about a company called the Chicago, 
Danville and Vincennes Railway Company? 

A. Yes, sir; there was such a company. 

Q. Mr. Fosdick and Mr. Fish were trustees in the mortgage there, 
were they? 
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A. Yes, sir. I believe you had something to do with preparing 
those papers. I think you were consulted about it. 

Q. Now, how many bonds were issued by the railway Co. and 
authenticated by the trustees” 

A. I don’t recollect what the amount Is. 

Q. $500,000 ? | 

A. My impression is not, but I can’t tell without seeing the docu- 
ments. ) 

Q. What is your impression as to the amount? 

A. If anybody asked me outside I should have said $300,000, 
but I may be mistaken. You, I presume, have the papers there. 

Q. Look at that copy of a telegraphie despatch and refresh your 

recollection. 
1091 A. Yes; and that would appear to be $500,000. 
Q. Was not Mr. Fish a director in the Chicago, Danville 
and Vincennes Railway Co. ? 

A. No, sir; I think not. 

Q. He had to sign, in order to legitimate, every bond of the rail- 
way company as trustee ? 

A. Yes, sir. 

. And he did? 

A. Yes, sir. 

(. So did Mr. Fosdick ? 

A. Whether they were all executed or not, I don’t know; but, so 
far as they were, they were trustees. 

Q. And they personally signed every one of the bonds? 

A. So far as they were signed. 

Q. The Chicago, Danville & Vincennes Railroad Co. with its own 
means procured, did it not, certain rights of way on that line and 
paid for certain grading done thereon ”? 

A. That I am not able to say without reference to the Chicago 
books. I don’t know; I can’t tell. I suppose the books of the com- 
pany so state. 

@. You were in Chicago, were you not, when the receivers were 

appointed, on the 22nd day of Feb., 1875? 


1092 A. No, sir; I was not in Chicago. I got there the same 
night. , 


@. You were in Chicago the evening of the 22:4? 

A. I was in Chicago the Saturday previous, and I got there the 
night of the day on which they were appointed. 

Q. When did Mr. Fosdick go to Chicago ” 

A. The latter part of the same week. 

(). Did you not telegraph him to New York to come to Chicago? 

A. 1 telegraphed the sfate of facts to the office—I think to Mr. 
Tenny, and requested him to see the trustees at once and lay the 
matter before them. — 

(). For either Mr. Fosdick or Mr. Fish to come to Chicago? 

A. I don’t recollect now. My impression is that I did advise one 
of them to come out there. I can’t say positively. I know [ tele- 
graphed him to inform the directors and trustees immediately of 

hat fact. 
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@. And for them to come? 

A. I don’t recollect. I presume that is so. I am not sure that I 
sent any dispatch to any of the trustees. My despatch was to 
Mr. Tenny, because I would not know where to reach anybody 

else. 
1093 Q. But in that dispatch to Mr. Tenny did you not request 
that the trustees or some of them should immediately come 
to Chicago ? 

A. I can’t recollect. My impression was that I telegraphed him 
substantially this: “See all the directors you can and trustees and 
advise that prompt action should be taken,” or something like 
that. 

@. Mr. Fosdick came to Chicago, did he? 

A. He came there immediately. 

Q. He came there about the 26th or 27 of February, four or five 
days after the receivers were first appointed ? 

A. I should think he was there either Wednesday or Thursday, 
and the receivers were appointed Monday. 

Q. Before he came to Chieago didn’t vou have consultations with | 
one or the other member of the firm of Lawrence, Winston, Camp- 
bell & Lawrence? 

A. Before he came there I think that I saw the junior Mr. Law- 
Whether I saw Mr. Campbell before Mr. Fosdick got there 


rence. 

or not I don’t know. My impression is that Mr. Campbell was 
sick. 

1094 & 1095 Q. Didn’t you consult with young Mr. Lawrence 


about this litigation ? 

A. I don’t think I did. 

(). What did you see him about ? 

A. I can’t tell you; it was in reference to the troubles; I don't 
recollect. 

Q. He is a lawyer? 

A. Yes, sir. 

Q. What other object did you have in seeing him except to con- 
sult about the litigation pending ? 

A. It was undoubtedly in reference to those troubles. 

Q. Did you not retain that firm ? 

A. No,sir; I did not. 

(). What did yeu consult them about—at whose suggestion ”? 
Did you know any of them before? 

A. I had seen Mr. Campbell; I never had been introduced to 
him. [had no acquaintance with him whatever. I think I had 
seen Judge Lawrence, but never was introduced to either of them. 
Mr. Fosdick himself retained 

(). Before Mr. Fosdick got there didn’t you, as you have stated, 
see young Mr. Lawrence, Mr. Campbell being sick, and consult 
about this litigation ? | 

A. I don’t think there was any consultation beyond the 

1096 bare fact of stating that this road had been clandestinely, as 
we termed it, put into the hands of receivers, and some action 
should be taken; what I didn’t know. 
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Q. And you wanted his firm to consider that they were to help 
take that action, did you not? : 

A. No. I didn’t have any talk with them on the details of the 
business, for I would not know how to do it. 

Q. Did you not go with Mr. Edwin Walker,on the very day after 
the receivers were appointed, into the office of Lawrence, Campbell 
& Lawrence there about this matter? 

A. My impression is not. My impression is Mr. Walker went 
down to Joliet. 

(). Did you not go alone then * 

A. That I don’t recollect. I should be very glad to tell you if | 
could. I had no personal interviews with them or anything else. 

(). Did not Messrs. Lawrence, Campbell & Lawrence advise you 
when you went to them that they had received a letter from the re- 

ceivers as to their being counsel for the receivers? 
1097 A. I think not; no,sir. I don’t think they ever men- 
tioned the receivers to me at all. 

(). What did vou go to the firm for? 

A. My impression is I went there at Mr. Walker's suggestion. 

Q. What did he suggest you should go there for? 

A. Isuppose to have them retained if they should be wanted by 
the trustees. I suppose so; I don’t know. 

(). You were acting for the trustees, were you ? 

A. No. Mr. Walker was the only legal adviser that I had 

(. And Mr. Walker’s suggested, you think, that you should go 
and see Mr. Campbell to retain him for the trustees? 

A. No. 

(). What was it? 

A. I can’t tell you; it was all by word of mouth and under a 
good deal of excitement, and [ can’t tell what passed. 

(). Did you go and see young Mr. Lawrence more than once ? 

A. I think not. 

Q. Mr. Walker went, though, did he not, to vour certain knowl. 
edge, several times, and was in consultation with him ? 

A. That I don’t recollect. 
L0US ®. Did not Mr. Walker tell you so? 

A. No, sir; | had more than I could do to attend to other 
matters, day and night. 

(). Then, when Mr. Fosdick came out, you went, did you not, with 
Mr. l'osdick right to the office of Lawrence, Campbell & Lawrence ? 

A. No, sir; Mr. Fosdick went there, and I did not go there until 
[ was sent for. 

(). Who went with Mr. Fosdick ? 

A. | don’t know. 

(). Didn't Mr. Walker go? 

A. I don’t know whether he did or not. 

(). You called there to consult, did vou not? 
A. No; some papers were to be served. 

(). With regard to those papers ¢ 

A. I don’t know what it was. 
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Q. Did not Mr. Fosdick serve on vou at that time a paper declar- 
Ing the principal of all of those bonds to be due? 

A. I don’t recollect. 

Q. You have no impression about what it was? 

A. I can’t say. 

Q. It was considered to be an important paper at the time, was it 

not ? 
1099 A. That I don’t know. I know it was in connection with 
the suit he was instituting. 
). You had no idea what it was? 
A. No, sir; I have not a particle. 
). Have you a Copy of it? 
A. No, sir. 
). Did you sign it? : 
\. I don’t recollect whether it was necessary to sign it. 
(). Did you read it? 
\. That I don’t know. I know I was sent in there with reference 
to some papers being served. They have ways out West of doing 
things that we don’t have here. 

(). When you went to see Mr. Lawrence did you tell him that 
you desired to retain his firm for the trustees ? 

A. That I don’t know. 

Q. But you went at the suggestion of Mr. Walker to retain him 
in some shape in this matter? 

A. That would be my impression. 

(Q. Had Mr. Fosdick ever, prior to his coming to Chicago, con- 
sulted you with regard to this property ? 

A. Oh, yes; very frequently; after the default of the coupons 

more particularly than before. 
1100 (jy. Where are those coupons that have been funded ? 
A. In Mr. Fosdick’s personal custody. 

Q. Where does he keep them? Do you know? 

A. I don’t know. 

(). You haven’t any idea? | 

A. Sometimes they were taken around to him at the bank.  Par- 
ties woald come in and want to find their coupons, and be in a great 
hurry, and they would sav “ We will leave our coupons.” We had 
to fill up all the papers and do the detail work ; that was the secre- 
tury’s work. He, Mr. Fosdick, always went away and took the 
coupons with him in every case. 

@. Did vou frequently consult with him and state to him the con- 
dition of matters? Did he know how many coupons were funded ? 

A. L suppose so. He took them away. . 

(. Did you know while this funding scheme was in progress of 
these circulars being distributed and their character and descrip- 
tion ? 

A. I think not. 

(). Was he not active in promoting the funding scheme ? 

A. No, sir; he had nothing to do with it. 

(). He, a trustee of the mortgages, and knowing the mortgages 
were In default, had nothing to do with it? 
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110] A. He was simply the custodian of those funded coupons 
that was all. He had nothing to do but simply to receive 
the coupons and sign the certificate and give a receipt for them. 

Q. Did he not take part in issuing these circulars” 

A. No, sir. 

(). Was he not consulted about it” 

A. No, sir. 

Q. Were they not exhibited to him ? 

A. I have no recollection that any of them ever were. 

(). They were lying in your office there ? 

A. No; not generally. 

(). Do you want to be understood as saying that is your opinion, 
that Mr. Fosdick did not know the character of those funding 
circulars—what they were—and he the custodian of the funded 
coupons? 

A. I suppose he did. 

(). Did he not sufficiently interest himself so that he advised 
friends and bondholders wherever application was made to fund? 

A. I never new of his advising people to fund. I have known 

people ask him the question, and his invariable answer was 
1102 that he had no advice te give, so far as | know anything 

about it. He was simply the custodian. I know he is a 
man peculiarly sensitive about those matters. 

Q. When the company defaulted on those coupons did Mr. Fos- 
dick, as trustee, make any application to you for a statement of its 
financial condition ? 

A. I don’t recollect any. 

Q. Did he go to the office to ask what was the occasion for the 
default ? 

A. I think so. My impression would be that we consulted the 
trustees, immediately after the default, rather frequently. 

(. You consulted them rather frequently” 

A. Yes, sir. 

(). What about ? 

A. One thing was the demand made upon us by Mr. Shattuck that 
we should—that the road should be turned over to him, or some- 
body to be designated by him, or some other people, and they made 
a peremptory demand that that should be done, and we consulted 
the trustees about it, and they said of course it could not be done, 

and if they attempted anything of that kind they would im- 
1103 mediately institute proceedings against us to stop it. The 

request was that we should turn the road over to somebody 
to run It. 

Q. On what other occasions did you consult them ? 

A. 1 cannot specify occasions, but whenever we saw them, as we 
did more frequently than we had ever done before, the natural sub- 
ject of conversation would be the condition of the road, and what 
not, and everything connected with It. 

(). So that you undertook, did you, all the time that the company 
was in default, to give Mr. Fish and Mr. Fosdick, both of them, full 
statements with regard to the exact condition of the property ? 
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A. No; I haven’t said that. 

q. What did they ask about’? 

A. I can’t tell; general conversation. 

Q. Did they ever ask you what you were doing with the earnings 
of the road? — 

A. I can’t recollect. 

(. Can you remember any one instance where they did? 

A. I don’t recollect. 

(). Did they ever ask you to give them a statement of the exact 

indebtedness of the company ? 
1104 A. Not so far as I recollect. 
Q. Did they ever ask you to give astatement of the length 
of line or the value of the property covered by their trust? 

A. I have no recollection of it. 

(). Did they ever ask you what you were doing with the earnings 
while the company was in default ? 

. That I don’t recollect. 

Q. What did they ask you, then? 

I can’t tell you. 

). What information did they ask you for? 

A. I ean’t tell you. A bondholder might come in and ask 
Q. I am not asking you about a bondholder. 

A. I can’t tell you. The conversation was generally with regard 
to the road, perhaps. 

Q. They, both of them, well knew that the company was in de- 
fault? 

A. Of course they did. 

Q. And they knew that a considerable amount of the bonds had 
not been funded, did they ? 

A. They were being funded all the time up to the time the re- 
celvers Were appointed. 

Q. Where is the supplemental mortgage that was alluded to in 
this action ? 
1105 A. I think Mr. Campbell has it. 
®. Why was that mortgage not recorded ? 

A. I give you the best information I have on thatsubject. I have 
looked very carefully to see when that mortgage was sent out to 
Chicago. I don’t find any record of it, but about the time of its date 
and execution, within a week of the time it was executed, I went to 
Chicago myself, and the next day after I got there I hada very 
severe fall and sprained my ankle and was laid up several months. 
[ got home in about a week from that, and when | got home I had 
been in the house perhaps three or four days, | had an attack of 
pneumonia, and for more than a year 1 was in a similar condition 
to yourself—being on crutches. The supplemental mortgage 
provided in the last clause of it that in case the company 
should execute a general second mortgage that the lien of that 
general second mortgage should take precedence over the lien 
of the supplemental mortgage. Well, after the second mort- 

gage had been recorded, which was in 1872, it was 
1106 ascertained that the supplemental mortgage had not been 
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recorded—it never reached New York. Mr. Campbell found 
it among the papers of the company. How it came there, whether 
I took it out when I went—my presumption would be that I prob- 
ably took it out with the intention of having it recorded, but since 
this litigation has been commenced it has been sent to Mr. Camp- 
bell. I think that Mr. J. S. Campbell’s letter of explanation states 
how it came that it was not recorded, and I| think that letter also 
was sent to Mr. George C. Campbell, the solicitor of the trustees. 

(). Whose business was it to record it—the business of the rail- 
road Co.? Did the officers take that upon themselves ? 

A. It is usual for mortgages to be sent out to the railroad com- 
pany; yes, sir. 

Q. By the railroad company ? 

A. If a mortgage was executed here of a Western road it would 
be easier to send it out to the parent office to have it recorded. 

Q. Therefore, in this particular instance, it was the neglect 
1107 of the railroad company’s officers that it was not recorded ? 

A. I can’t tell you. I only ascertained this by comparison 
of dates, as to how it went out. 

(). It was an oversight, was it, vou think? 

A. My presumption is it must have been; I don’t know. 

Q. You think that the usual practice is, and that was followed in 
this case, do you not, and that was that the railroad company itself 
wus attending to the detail of putting it upon record? ‘That is 
usual ? 

A. I know that has been my own experience, ny own practice. 

Q. Then, it having been an oversight, and that oversight having 
been on the part of the company’s officers, why is it that in the 
answer of the railroad company in this case the railroad Co. assume 
that that supplemental mortgage is not a lien because it has not 
been recorded ? 

A. Because the supplemental mortgage itself provides that the 
second mortgage should take precedence of it; so the very record- 
ing of that second mortgage would make the supplemental mort- 

gage junior to it. 
1108 (). Mr. Fish and Mr. Elwell were both directors of the com- 
pany when this convertible mortgage was made, were they 
not? 

A. Yes, sir; [ think so. 

Q. And they knew of the supplemental mortgage, and had voted 
for it? 

A. I take it so; it was entered, I think, on the minutes, and read 
at the meeting, as was our practice. 

Q. And the convertible, or what you call the second-mortgage 
bondholders then claimed, did they not, and Mr. Elwell and Mr. 
Fish, their former trustees, that the convertible bonds are a sec- 
ond lien on the Illinois Division before the Indiana first-mortgage 
bonds ? 

A. That I can’t tell you; I don’t know what they claim, | am sure; 
these are questions of law. 

Q. Iam asking what they claim ? 
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A. I don’t know anything about it. 

q. You never heard any of them say anything about it? 

A. No. 

(). Never conversed about it? 

A. No. 

Q. Never had any idea yourself about it? 

A. No; I never took that question up to consider it. 
1109 Q. And you never had any talk or conversation among 
the board of directors, including Mr. Fish, on that subject? 

A. I think not. I don't recollect any at the moment. 

Q. When the chattel-mortgage bonds were issued what was the 
authorized capital stock of the railroad Co.? 

A. I don’t recollect; the book of minutes will show it. My im- 
pression is it was $5,000,000. 

Q. The outstanding mortgage indebtedness of the road at that 
time was also $5,000,000, was it not ? 

A. That was the amount of the bonds according to the recorded 
mortgage. 

Q. State whether there was ever any meeting of the stockholders 
of the Danville Railroad Company called to authorize that chattel- 
mortgage bond to be issued. 

A. I think not; I don’t recollect. The minutes will show. It is 
a matter than can be easily ascertained. 

Q. From the date of the default of the corporation on October 1, 
1873, the company has paid no interest on its first-mortgage bonds, 
has it, to the present time? 

A. None whatever, do you mean? 
1110 Q. I mean that. 
A. It has paid some small amounts. 

Q. What is the aggregate of those small amounts, do you think? 

A. I should think only a few hundred dollars; they were excep- 
tionally hard cases. 

Q. The aggregate interest accrued, then, since the default in Octo- 
ber, 1873, would be somewhere between $900,000 and $1,000,000 of 
currency, would it not? 

A. Sincethat? Oh, no. 

Q. Both issues, $4,000,000—$840,000 gold, is it not? That makes 
between $900,000 and $1,000,000 currency, does it not? 

—. That includes the date of the default. 

(. Including the default, then. 

A. It would; yes, sir; including the date in the first default. 

(). The receiver reports the floating liability of the company on 
June 1, 1875, at $1,136,000 of all kinds, excluding the Judson and 
Tenny ac. and the Walker paper. Please state how there came to be 
that increased floating liability since the default in October, 1872, 
over the statement contained in circular X. 

A. I cannot explain anything about it without access to the 
1111 company’s books.there. 

Q. That would indicate an increase in the floating debt of 
the company since its default of upwards of $300,000, would it not? 

A. I don’t know. I have no access to anything. I can’t make 
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statements here without knowing anything about it. I haven't had, 
of course, access to anything for 14 or 15 months. 

(. Has there ever been any appropriation of the rolling stock on 
that railroad to either division ? 

A. Special ? 

Q. Or has it been used indiscriminately over the whole line? 

A. I think it has been used indiscriminately. 

(). Is all the rolling stock on that whole road, of every character, 
necessary to its sufficient operation’ It has no superfluous rolling 
stock, has it? 

A. I don’t know. ‘The receiver can state that better than I can. 

Q. So far as you know. 

A. I haven’t been over the road since the receiver was appointed, 
and I have not discussed the point with the receiver. 

Q. Up to the time of the appointment of the receiver was 
1112 not all of the rolling stock that was on the road and owned 
by it necessary to its operation ”? 

A. We supposed so. 

©. How many chattel-mortgage bonds have Mr. Judsen and 
Tenny ? 

A. I don’t recollect. 

Q. $624,000? 

A. I don’t recollect. The receiver has a-detailed statement. 

. About how many? 

A. I don’t recollect. I should think perhaps in that neighbor- 
hood. The receiver has got it all in a detailed statement. 

(). You have the bonds now, have you not? 

A. There are where I can find them 

(). Therefore you have got some original knowledge,and anything 
that the receiver has got was simply obtained from you? 

A. No, sir. 

(). Who is it to be obtained from ? 

A. What the receiver has got is obtained from the books here. 

(). And you caused those entries to be made in the books, did 
you? 

A. Memorandum were kept of hypothecations and collaterals, &c. 

(). These bonds that you hold are by hypothecations, are 

they ? 
1113 A. They are held as collateral security for our endorse- 
ments and liabilities for the company. 

(). Is there any order of the board of directors directing that to 
be done? 

A. The resolution passed authorizing the issue of these chattel- 
mortgage bonds provides for their distribution. /t is all embraced 
in the mortgage—the resolutions passed by the board—and you can 
see what authority there was in there. 

©. Then, if there was no authority contained in the chattel- 
mortgage bonds for yourself and Mr. Tenny to take the bonds, no 
authority existed, did there? 

A. No authority, except perhaps by general conversation and ver- 
bal authority. The resolutions of the board adopted, which are set 
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forth at length in the chattel mortgage itself, provides how they may 
be used, and they have been used in that way. 

Q. And yourself and Mr. Tenny used your discretion in using 
them ? 

A. You can call it what you have a mind to. 

Q. You knew at the time you took those chattel-mortgage bonds, 

being president and director, that there were a large amount 
1114 of debts tes than those on which vou were security, did 
you not? 

A. Yes, sir. 

Q. And notwithstanding that fact you and Mr. Tenny took 
$624,000 of those bonds, or thereabouts, for vour own security ? 

A. Whatever the amount is. 

Q. How many of those bonds came into your custody for the 
first time after the appointment of the receivers in the Will circuit 
court? 

A. My own recollection is, as near as I can recollect about it, that 
all those bonds were sign ed up by the trustees and myself very 
promptly,and that they were all of them, with very few exceptions, 
if any, disposed of before the receivers were appointed. I may be 
mistaken. I think there was just $100,000 of them remaining in 
Chicago, a portion of which were collateral to creditors there, and 
the balance not found in the office there out of that $100,000—that 

s, the balance not used—fell into the hands, first, of Hammond & 
Brodii;and then by succession to the present receiver. My 1m- 

pression would be that all of those bonds had been sent to 
1115 New York some’‘time before that, and were nearly all disposed 
of; perhaps all. 

(. Did not Mr. Roberts come here to New York and sign some of 
those bonds after the appointment of a receiver? 

A. Mr. Roberts never signed one of those bonds, to the best of my 
knowledge and belief, except in his own office, except one or two 
hundred that he signed in his own chamber at the hotel. I think 
they were all signed in Chicago. 

Q. Did not there come into your possession after the receivers 
were appointed, on the 22nd day of February, somewhere in the 
neighborhood of S300.000 of those bonds? 

A. My impression is not one—that is, to the best of my recollec- 
tion—but I may be mistaken. My recollection is that substantially 
the whole of them were disposed of before the receivers were ap- 
pointed. | 

(). | will ask you now whether at any time during the default of 
the Bi meen either Mr. Fosdick or Mr. Fish made any enquiry of 
you whatever, and, if so, what,as to the income of the Danville Rail- 

road Company and what was being done with it. 
1116 A. I cannot state definitely on the subject any more than 
[ have already stated. I will state further, they both knew 
there was a good deal of machinery on the road that hadn't’ been 
paid for, and that we were making payments on it; they both knew 
that fact. 
Q. Did Mr. Fosdick and Mr. Fish at any time ever make any de- 
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mand on you that you should execute to them as trustees, by way 
of further assurance, any of the after-acquired property of that com- 
pany that the company had purchased since the date of the mort- 
gage ¢ 

A. I don’t recollect any. 

(). Did Mr. Fish know at the time he voted in the board of di- 
rectors for the issue of these chattel-mortgage bonds that the company 
had purchased a large amount of rolling stock since the execution 
of the first mortgages on the two divisions ” 

A. Ican’t say further than in general terms that the board was 
advised of our purchases of equipments, ce. 

(). From time to time? 

A. | cannot say whether Mr. Fish knew positively about it 
1117 or whether he did not, or Mr. Fosdick knew positively about 
it or whether he did not. Mr. Fosdick was never director 

and was not in the office but seldom. 

Q. Has the Danville Railroad Co. ever made any payment into 
the sinking fund provided by the mortgage” 

A. No, sir. 

(). Have either of the trustees ever made any demand upon the 
railroad Co. at any time that they should provide instalments for 
the sinking fund ? 

A. That question has been. up once or twice. 

(). When? 

A. Before the default; and the mortgage was carefully read over 
to see What the provisions were, and my impression would be, with- 
out being certain, that Mr. Fosdick took some legal opinion as to its 
construction, and I know the coriclusion we arrived at was, by the 
terms of the mortgage itself, there was nothing due to the sinking 
fund and perhaps might not be for a long time. 

Q. Why? 

A. From its phraseology ? 

(). What is its phraseology ” 

A. I don’t recollect; that you have got here. My recollec- 

1118 tion would be, that the interpretation was that until there were 

net earnings of the road, after the payment of all the interest on 

the bonds, the sinking fund did not operate. ‘That, I think, is what 

was suggested. | only speak now I know the sinking fund question 
was considered 

(). Please look at that paper marked Exhibit K and state whether 
that is an original In your handwriting. 

A. I should think it was; yes,sir. I presume that is in my hand- 
writing. 

(). You dispatched that to Mr. Huidekoper, did you, according to 
your recollection, by due course of mail” 

A. I cannot say. It undoubtedly went from our office and I un- 
donbtedly wrote 1t. 

(. Do you know when Mr. Fish resigned his trusteeship, if at all, 
under what is called the convertible or second mortgage ? 

A. The book of minutes will show that. 
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Q. Do you remember the occurrence at the time he did tender his 
resignation 7 And, if SO, detail it. 

A. I think Mr. Elwell called ai our office. 

(). About what time? 
1119 A. It must have been just before he filed his bill. You can 
tell here what that is. Not long before he filed his bill in 
behalf of the convertible-mortgage bondholders he called at the 
office and said he had been advised that he should file such a bill. 
He stated that as Mr. Fish was co-trustee with him and was also 
trustee on both of the first mortgages, and was incompetent to join 
him in filing this bill in behalf of the convertible-mortgage bond- 
holders, that Mr. Fish should resign. Mr. Fish sent in his resigna- 
tion. Whether Mr. Elwell saw Mr. Fish or how the suggestion was 
made to him I don’t know; but Mr. Fish sent in his letter of resig- 
nation, which was accepted, and I have it now in my possession. 
Q. You were subpcenaed early in the week, were you not, to attend 
this examination ? 
A. I don’t recollect. I should think it was perhaps Monday. 
Did you dee ‘line and refuse to attend, and, in fact, did not 
attend, in gern of the subpcena served upon you ? 
9 Yes, sl 
1120 ). Did bon do that under the advice of counsel ; and, if so, 
or what counsel’s advice ? 

A. I don’t know as I am required to state who I consulted; am I? 
Q. I ask the question and you can decline to do so if you please. 
A. I decline to answer the question. 

() Did you refuse to obey the subpcena and give your testimony 
in this case under the advice of counsel? 

A. Well, I don’t know as I can definitely answer that question. 
When I was first advised that I could not lawfully be required to 
present myself and be interrogated I made up my mind that if there 
was any doubt upon the subject I should wait the action of the 
courts and go if I was compelled to. 

You were advised ? 

A. No; that was the conclusion I arrived at myself. My tirst 
advice I had was that this proceeding was illegal and I was not re- 
quired to answer. I then made up my mind, without taking any 
further advice, | would wait until I had to go. 

Q. Now, [ask you, who advised you that this proceeding to take 
your testimony was illegal ? 

A. I decline to answer that question. ES 
112] Q. Was it Mr. E. Walker, of Chicago, and did he so advise 
you by telegram ? | 

A. I decline to answer that question. I took advice here in this 


(). And you also took advice, did you not, from him ” 

A. I decline to answer that question. 

(). The question as to whether you should go and attend this ex- 
amination was a matter of consultation between yourself, Mr. Tenny, 
and Mr. Fish, was it not? 

A. No, sir; there was no consultation with Mr. Fish about it. 
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Q. Did not Mr. Fish come to your office and state to you that he 
was also subpcenaed, and was it not then understood between you 
that that subpcena should not be obeyed ” 

A. No, sir; I didn’t say that, because [ haven’t sought to influence 
anybody. 

. Lask you whether that was not the conclusion to which Mr 
Fish came at that interview and — vou came for yourself and Mr. 
Tenny for himself? 

A. No; I formed my own conclusions by myself. 

(). Did you not at that interview inform Mr. Fish that Mr. 
1122 Walker, of Chicago, had advised all of you that were sub- 
pcenaed not to attend ? 

A. Icannot say. I don’t know whether I did or not. I don't 
know what I stated. 

Q. That was on Wednesday of this week, was it not, that you had 
that interview ? 

A. That I don’t recollect. 

(). It was this week ? 

A. Undoubtedly this week. 

Q. And vou say on your oath here that you do not know what 
you said to Mr. Fish? 

A. I don’t recollect. The matter was discussed more or less by 
parties who had been summoned and by other parties. 

Q. Was not a dispatch exhibited from Chicago from your counsel 
there informing you that you were under no legal liability and ad- 
Vising you not to attend ? 

Q. I can’t tell you that. 

(). You cannot tell or you decline to say, which? 


A. Both. 
W. D. JUDSON. 


Subscribed & sworn to before me the 3lst day of May, 1876. 
EDWARD L. OWEN, 
(’. S. Commissioner for the Southern District of New York. 


Mr. Fosdick not having appeared to be examined, the examina- 
tion was closed. 
EDWARD L. OWEN, 
U. 8. Commissioner for the Southern Dist. of New York. 


1123 Exuipit A, Deposition of Mr. 8. D. Page. 


The Chicago, Danville & Vincennes railroad connects Chicago 
with Danville, Illinois, a distance of 132 miles, and (by the Indiana 
Division) with the extensive coal deposits of Fountain, in-that State, 
and tiie block-coal fields in the vicinity of Brazil. At Danville it 
connects with the line to Terre Haute, and Evansville by other fin- 
ished lines with Nashville and the South. By this route freights 
will be carried from the Ohio river to Chicago, with eighty-five miles 
less rail transport than from Cairo by the Illinois Central. At Dan- 
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ville this road also connects with the Paris & Danville railroad, 
whieh, with projected lines south from Paris, will give another short 
line to the Ohio river. 

This company’s ownership in fee of its road begins at a point 
eighteen miles south of Chicago, but it has aequired by a perpetual 
lease from the Columbus, Chicago & Indiana Ceutral Railroad Com- 
pany the right to use their track into that city, where it is now build- 
ing extensive depots. The line from Chicago to Danville is finished 
and doing a large business, as is more fully shown hereafter. The 
company will build this year a branch of nine miles to South Chi- 
cago, now becoming a large manufacturing city. A track has just 
been laid by this company to and alongside the Chicago river, by 
ineans of which grain and coal can be unloaded direct from the 
cars to boats without the delay incident to elevators or cartage. 

The Illinois Division of the road runs through Cook, Will, 

1124 Kankakee, lroquois,and Vermillion counties, and the Indiana 

Division through Warren, Fountain, and Parke counties, 

which are among the oldest, richest, and most densely populated in 

those States. ‘These productive regions furnish sufficient local traffic 
to give it a profitable business. 

This is sufficiently shown by the large yearly earnings per mile 
of the following-named Illinois roads that terminate at Chicago, 
which we compile from the latest published reports: 


Chicagp, Mock Istend @ PMNS 22.06 cncondstsmnicbesscnn Se 
ELLE LONI POON aT sins acne iat tian aie 10,200 
Chicago, Alton & St. Louis --.-.----- si inhi aisle a tinicinsiiaill 10,406 
Chicago & Northwestern ~~~ ~~ -- in nica tela 10,8438 
Chien ene ttah BS QF 6. nn icntannteeininceeiel 12,450 


It is known more than 8) per cent. of these earnings was from 
local business only, and these companies pay an average of ten per 
cent. dividend on their stocks, besides the interest on the mortgage 
debts. 

But while a large and profitable tra-fic is assumed, the greatest and 
peculiar profit will be derived from coal transportation. The cele- 
brated Indiana block-coal fields in the Brazil region furnish a large 
and paying coal freight over the entire length of the Illinois Di- 
vision, While the Indiana Division extends into and through ex- 
tensive deposits of bituminous coal of very superior quality. 

The Indiana Division begins twelve miles north of Danville, Illi- 
nois, and runs in a southeasterly direction to the south line of Foun- 

tain county, Indiana, a distance of about thirty-two miles, 
1125 and is built intothe rich bitun:inous coal-fields of that region. 

This extension was included in the plans of the company 
from its organization, and besides its local business will ensure for 
it a large and direct traffic in coal, for which there is a great and 
constantly increasing demand along its own line and in Chicago, 
Milwaukee, and the entire Northwest. | 

This division of the road was commenced last year, and track- 
laying begun. ‘The remainder of the iron has been bought, and is 
now on the way, and has been paid for in cash, and contracts have 
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been signed for the completion of the larger part of this division in 
ninety days. 

Under their charter the company have the right to extend their 
road direct to the celebrated Brazil block-coal fields, a distance of 
about seventy miles, or with necessary branches a little more than 
eighty miles. The amount ofthe mortgage, if the entire line is built 
(which it will probably be at an early day), will be $1,500,000, but 
the issue is restricted by special contract between the company and 
its trustees to $18,500 per mile of finished road and the necessary 
equipment. 

The bonds of the Indiana Division are issued by the company, 
are printed from the same plate, and are signed by the same officers 
and trustees and bear the same rate of interest (7 per cent. gold), 
payable at the same time, April and October, and are, of course, 
equally binding upon the company as the bonds heretofore issued, 
and of the same value. 

To make the Indiana Division bonds more thoroughly secure we 

have made them not only a first mortgage on that division, 

1126 but a second mortgage upon the [linois Division in addition. 

The paid-up capital stock of the company is $2,500,000, and 

the principal stockholders have agreed to take and pay for such fur 

ther amountat paras may be necessary with the proceeds of the first- 

mortgage bonds, at the rate of $18,500 per’mile, to furnish and equip 

the Indiana Division of the road. There is no separation of the 
capital stock between the two divisions of the road. 

The company has no floating debt, and as its principal stockhold- 
ers are gentlemen of large wealth it has ample means in hand to 
do all it undertakes. : 

The road has been built in a very superior manner, especially for 
the coal trade, with no grade exceeding 26 feet to the mile, and is 
laid with a heavy fish-plate rail of extra quality. Mr. G. W. Cass, 
president of the Pittsburgh, Fort Wayne & Chicago railroad, says in 
a recent letter that “it is the best new road he has ever travelled 
over in the West.” : 

The present equipment consists of 22 first-class locomotives, 17 
passenger and baggage cars, and 630 freight cars, which number is 
being constantly increased to meet the wants of increasing business. 


" ; 
Karninas. 


Although the laying of the track to Danville was finished in De- 
cember, the ballasting was not completed and the road made ready 
for its through traftie until late in the winter. The country all 

along our line is full of grain awaiting to be moved, but as 
1127 =the late fire in Chicago destroyed most of the elevators and 

storehouses in that city we, in common with other companies, 
can obtain very little storage room, and the Eastern railroads are 
entirely unable to carry away the great quantity of freight now 
offered. These facts and others incident to the opening of every new 
railroad, such as time to provide suitable accommodations and to 
divert traftic from old to new channels, prevent us from making so 
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if 
large an exhibit of past earnings as we shall be able to show, now 
that increased facilities give us a more direct outlet for our accumu- 
lated freight, combined with the advantage of our additional tracks, 
making more direct connection with the coal-fields. | | 
Notwithstanding the disadvantages we have mentioned, we believe | 
that no larger net earnings were ever made upon a new line. 
The following are the earnings and expenses: 
Goons enemies, Dreceeer, BSF 1 .ncincc minimising $34,464 07 
COUNT 6800S .. .0 000n concwes couwns simnie ue 18,610 62 | 
te 
FT ct wo eiatien sna wisest ental eo eminence adaiaadag aii $15,854 05 
Gross earnings, January, 1872._---...---..--....-.. $38,993 03 
Cele OER .. ono enntincccnscawnsccsimneme 19,219 62 
SUE snsinsashi: sire vehi ah aennenhcipalniaaai nisi alacial cciabiiiieiiaias $19,773 4] 
Cees Gerais, OIG isis sacs cienectrniinmanaenieibeniics $41,757 44 
CNG CUSUNIEE snniniencsncipinnmcnniinbinidniinin 22.240 OO 
SIT sin ciiinsihcn: es: nimi igi tnd  e $19,517 44 
Crees elietinens, MEAG oc oeectiucndcducnnnm Se 
I COND ox ci nin oi tisttihiniieccanienieresiintiiaageniadiaain 24,150 So 
“> ’ , mw.) - 
EARS GE epee cep eS cin asian ii ie $20,406 i“ 
‘ . . ‘ar J © ‘v¢ 
SaeO SOPORD COTRINEE, AN ewcnnnessincentnnene $47,584 3U 
° sp* . { 
CORRE CHEN a a ciicsesr ecxctrnnis ierngeniiaiaiens 23,942 1 
Net : $23,942 20 
’ 2=1,129Q 29 
I $90,159 o2 
° . . Or cere : 
SE CRONIN 6 cn cnncnsnene cnumatetnieane 25,069 61 
rae ee $25,069 66 
The transportation of coal was begun on the week ending Janu- 
ary 15th, and the coal traffic for the ensuing twenty weeks was 
19 282 tons, for which we received $95,223.26. We consider this 
but a small beginning and only an indication of what our business | 
will be in the future. 
We believe that such earnings during the first six months of op- 


eration have never been equalled in the history of any new road 
running into Chicago, although their present earnings are generally 
double, and in some cases treble, that rate. 

The interest upon the mortgage debt of the road from Chicago to 
Danville, whose earnings are given above, is $175,000 per annum, 
and, as we have shown, the net earnings of a part of our road for 
six months amounted to $124,563.46. Even if we should earn no 
more per month in the future, the yearly net revenue, at the pres- 
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ent rate, would be $249,126.92, or much more than sufficient to pay 
the interest, including the premium on the gold. 
The purity and cleanliness of the Indiana block coal and 
1129 its freedom from sulphur render it almost invaluable for man- 
ufacturing purposes, and, as the Chicago, Danville & Vin- 
cennes railroad furnishes the most direct line for transportation of 
this coal to Chicago, the amount of its coal traffic is bound to be 
very great. There is practically no limit to the quantity of the 
coal. It would be difficult to improve upon the locations of the 
mine openings on the seore of accessibility by the branch roads we 
are building, and the quality is of the very best. The demand for 
this coal and the revenue from it will steadily increase. It is a 
notable fact, in this connection, that the Reading railroad trans- 
ported in 1860-61 1,659,535 tons and in 1869-’70 4,633,504 tons 
coal, an increase of three hundred per cent. since 1S60-"61. In the 
same period the necessary increase in their equipment of coal cars 
was from 6,448 to 19,220, and the earnings from coal transportation 
in 1869-70 were 36,498.871.18. 

We have given the above facts merely to show that from the day 
of its opening the road is able to provide for all its liabilities, and 
we know that its earnings will rapidly increase until they reach a 
maximum equal to the average of the older Chicago roads. 

W.°D. JUDSON, President. 
AMOS TENNEY, Treasurer. 
New York, June 24, 1872. 


1130 W. B. Shattuck & Co., bankers, 23 Nassau street. 


New York, June 24, 1872. 

The foregoing statement of the oflicers of the Chicago, Danville 
& Vincennes Railroad Company shows the unusually favorable 
character of the enterprise and the business success already assured 
to it. We have known these officers and several of their associates 
(including the trustees, Mr. Fish, president of the Marine Bank, and 
Mr. Fosdick, ex-president of the St. Nicholas Bank of New York 
city) personally and by reputation for several years and have also 
been well acquainted with the progress of their work from the be- 
ginning. 

We have no doubt of the large value of this railroad line or of 
the entire security of its bonds. We know of no other bond now 
in the market which combines so many strong points as this. 
Among these advantages are: 

Ist. ‘The stockholders have built a first-class road and equipped it 
in a first-class manner, mainly with their own money. 

2d. ‘They have built their road through some of the richest por- 
tions of the States of Illinois and Indiana, where all the old roads 
running into Chicago are earning over $10,000 per mile per annum 
and are paying large and regular dividends. 

3d. This will be the shortest road to the celebrated block coal 

mines, whuse products have a large and inereasing market in 
1131 Chicago in the manufacture of iron as well as for domestic 
uses. 
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4th. The road is largely equipped and in successful operation and 
no argument is required, as in most new enterprises, to show that 
the company is able to build it. 

5th. The amount of the mortgage is very moderate, being only 
about $18,500 per mile. 

6th. The earnings of the road are now much more than enough 
to meet all its interest liabilities. 

7th. These earnings are certain to be largely increased as soon as 
the freight can be taken care of at Chicago and the Indiana Division 
put in operation. 

Sth. Only a small part of the loan remains unsold, and as this 
will be rapidly disposed of an early application for any portion of 
it is desirable. We have sold over one and one-quarter millions in 
the last few weeks to trust companies and as an investment for 
trust funds as well as to the most prudent private investors. 

The bonds are for $1,000 each ; have forty vears to run, and bear 
interest at the rate of seven per cent. per annum, payable on the 
first of April and October, both principal and interest being payable 
in gold in New York. They may be registered, if desired. 

The price for the present is 90 and accrued interest at seven 

per cent. from April 1, 1872, in currency. As the present 
11313 premium on gold is over 13 per cent. the investment in these 

bonds pays about nine per cent. per annum. By decision of 
the internal revenue office, dated January 2d, 1872, there is no Gov- 
ernment tax upon coupons which represent interest accruing subse- 
quent to January 1, 1872, and there is consequently no deduction 
for such tax from the coupons of these bonds falling due after this 
date. 

Profit of Tnve stment—hachange of (rove rnments. 


We believe that the facts above noted establish beyond question 
the security of the Chicago, Danville & Vincennes first-mortgage 
bonds. ‘Their profit, as compared with Government bonds, is even 
more strikingly apparent. All the Government 5-20’s are redeem- 
able in this and the next vear, and holders of Governments must 
choose between a lower rate of interest and some other form of in- 
vestment. At present prices Government sixes pay about o per 
cent. upon the capital invested, and, with the new fives as the 
standard, the Government rate for money is only about 43 per 
cent. 

On the other hand $1,000 invested in a 7 per cent. railroad bond 
at 90 paysnearly 8 per cent. gold, and when gold and currency come 
together 0-20’s will only be worth par, while railroad 7’s, upon fin- 

ished and profitable roads, will advance to par and above. 
1152 The first mortgages upon the I[llinois roads that we have 

named are now quoted in the New York market at the fol- 
lowing rates: 


Chicago & Northwestern currency 7’s..-....--.------.---- 101 
Chicago, Burlington & Quincy currency 8’s-_-.-.----.------ 1133 
Chicago, Rock Island & Pacific currency 7’s -_-.-.-. .----- 1043 
Chicago, Alton & St. Louis currency 7’s --.-....-----.---- 106 


RESeIOOs SCORE CTROIET FS cnncicencinmninienennin-ninannin a 
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We see no reason why the Chicago, Danville & Vincennes bonds 
will not command an equally high premium. 

These bonds may be obtained of the undersigned or any of the 
authorized agents of the company. Governments and all other 
marketable securities will be taken in exchange at their best market 
rates. 

W. B. SHATTUCK & CO. 
General Agent t.. D). wv |” P. R. Co. 


11323 ExuHiBit A, E. L.O. May 25, 1876. 


Office of the Chicago, Danville and Vincennes Railroad Company, 
No. 38 Pine street. 


New York, November 11th, 1878. 


The following preamble and resolutions were adopted by the board 
of directors of this company at a meeting held on the 10th inst.: 


“Whereas in consequence of the extraordinary condition of the 
financial affairs of the country which has prevailed for several 
months past it has been found impossible to consummate the arrange- 
ments which had been made for the payment of the company’s in- 
terest coupons due on the Ist of October’last; and as the company 
have also been unable to negotiate their bonds in season to provide 
for the payment of other liabilities incurred for necessary construc- 
tion and equipment: ‘Therefore, 

“ Resolved, That in the opinion of this board application should 
be made to the holders of the company’s first-mortgage bonds for 
their consent to fund the coupons due on the Ist of October last and 
the three next succeeding coupons, belng four coupons from each 
bond, in exchange for the company’s ‘convertible mortgage bonds,’ 
and that James W. Elwell, W. D. Judson, and A. T. Chur be, and 

they hereby are, appointed a committee with authority to 
1133 take all necessary measures for carrying this resolution into 
effect.” 


Taken from minutes. 
A. TENNEY. 


Secre tary pro le Ihhe 


NEW YORK, November ith, 1875. 
To our bondholders: 

In conducting the business of the company’s road during the au- 
tumn of 1872 and winter following it became manifest to its officers 
that extensive additions must be immediately-made to the company’s 
tracks, yards, docks, and other facilities in the city of Chicago: that 
its general repair-shops at Danville must be completed without 
delay, and tliat additional engines and cars were absolutely required 
to accom-odate its increasing traffic, especially in the transportation 
of coal. 

[t was also found that the cost of constructing the Indiana Divis- 


510 JAMES W. ELWELL, TRUSTEE, &C., VS. 


ion had been largely in excess of the original estimates, owing to the 
unexpected obstacles in the character of the work in crossing the 
valley of the Wabash river and the necessary extensions of branches 
into the coal-fields in Fountain county. 

This division of the road from this time forth will furnish to the 
company supplies of coal for transportation limited only by the 

capacity of its rolling stock to carry it to market. 
1154 [In order.to provide ample means for these purposes the 

board of directors in the month of December last enacted the 
necessary orders directing the execution of one million dollars of 
convertible bonds, secured by mortgage upon ail of the company’s 
property, maturing In twenty years, bearing interest at seven per 
cent. per annum, the principal and interest payable in gold and con- 
vertible into the capital stock of the company at par at any time 
before maturity, and upon the opening of the spring of the present 
year the prosecution of these improvements was entered upon. The 
works in Chicago have now been nearly, if not wholly, completed, 
including a freight-house, round-house, and over eight miles of 
tracks laid within the city. Ten new locomotives and 245 freight 
cars have been added to the equipment; the shops at Danville have 
been completed and thoroughly stocked with requisite tools, and no 
effort has been spared to place the road in the most efficient and per- 
fect condition for the accommodation of its growing traf-ic. 

Although these items have necessarily called for very large ex- 
penditures, the board has not hesitated, in view of their imperative 
necessity, to undertake them and push them to completion as rap- 

idly as possible. The equipment and shop tools were pur- 
1135 chased upon long credit for the company’s notes, the builders 

retaining the ownership, as is usual in such cases, until the 
notes are paid. 

When these improvements were decided upon the bonds of the 
company were selling freely, and there was no reason to doubt that 
the means to pay for them would be mainly derived from that 
source, or, if the earnings were absorbed for these purposes, as has 
been the case, that the bonds would be sold in ample season to pro- 
vide for the coupons when due. 

The present financial crisis first manifested itself at the time when 
the company required the means to protect their coupons due on the 
first of October last, and as, from the. extraordinary condition of 
afiairs at the time, it was impossible to carry into effect the arrange- 
ments which had been made, the company has been forced to default 
upon its interest. 

[t is well known that negotiations of nearly all new railroad bonds 
have been growing more difficult for several months past; that re- 
cently they have been almost wholly suspended, and that the credit 
of railroad companies generally has been impaired to such an ex- 
tent that it is almust impossible to borrow money upon the bonds 
of any of the new roads unless at rates which ure utterly de- 

structive. 
1136 The company’s road is now in excellent condition, with 
ample facilities in Chicago for conducting its business for 
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many years tocome. We think it has a larger equipment of roll- 
ing stock than any other new road of equal length in the Western 
States. Its traffic 1s steadily increasing, especially in the transporta- 
tion of coal, of which it has inexhaustible supplies on its own lines 
and a rapidly extending market in Chicago and the Northwest, and 
it is of vital importance to the bondholders as well as the company 
that the equipment recently placed upon the road should remain 
and be promptly paid for. 

Under these circumstances the board of directors submit this brief 
statement of the facts for the consideration ef the bondholders, with 
the request that they will consent to fund the coupons due October 
Ist last, with the three next following, in exchange for the com- 
pany’s “ convertible-mortgage bonds” before referred to, upon the 
conditions stated in the proposition submitted herewith. 

No further expenditures will be incurred for construction until 
the money is in hand for the purpose in excess of all requirements 
for the payment of the company’s maturing debts; and, as the traf- 

fic of the road is steadily increasing, it is, in the judgment of 
1137 the directors, beyond any question that, if the bondholders 
consent to the arrangement proposed, the financial condition 
of the company will be such that its future obligations, including 
the interest on all its bonded debt, will be promptly paid at ma- 
turity. i 
by order of the board : 
JAS. W. ELWELL, 
W. D. JUDSON, 
A. T. CHUR, 


( om i itte (. 


NEW YORK, November 11th, 1878. 


The Chicago, Danville and Vincennes Railroad Company propose 
to the holders of their first-mortgage bonds to deposit with William 
R. Fosdick, one of the trustees under the mortgages, in trust for said 
bondholders, the interest coupons from said bonds due October Ist, 
1873, April Ist, 1874, October Ist, 1874, and April 1st, 1875 (being 
four coupons from each bond), and to receive from said company In 
exchange for said coupons the “convertible mortgage bonds” of 
the company, dated January Ist, 1875, payable February Ist, 1505, 
bearing interest at seven per cent. per annum, payable on the first 
day- of February and August in each year, and both principal and 
interest payable in United States gold coin, said bonds to bear In- 

terest from February 1st, 1874, and to be delivered to said 
1158 bondholders at the price and rate of seventy-five per cent. of 

their par value (interest to be equalized). Certificates bear- 
Ing interest same as the bonds to be issued for fractional sums and 
to be exchangeable for the bonds when presented in sums of $000 
or $1,000. 

The coupons deposited in trust, as above named, to be held by 
said trustees until after the payment of all subsequent coupons from 
sald first-mortgage bonds maturing up to and including October, 


012 JAMES W. ELWELL, TRUSTEE, &¢., VS. 


Ist, 1876, after which time all said coupons so held in trust to be 
cancelled by said trustee and surrendered to the company; but in 
case of the non-payment of any of the coupons from said first-mort- 
gage bonds or said convertible mortgage bonds maturing up to 
October Ist, 1876, then, and in that case, the coupons which may 
have been deposited with the trustee aforesaid to be returned to the 
original owner thereof, on demand, upon the surrender of the con- 
vertible mortgage bonds or certificates which had been issued in 
exchange for the same. 
By order of the board : 

JOS. W. ELWELL, 

W. D. JUDSON, | 

A. T. CHUR, 


Comin ittee. 


We, the undersigned, holders of first-mortgage bonds of the 
1139 Chicago, Danville and Vincennes Railroad Company, assent 
to the foregoing proposition of the company and agree to 
deposit the coupons maturing at the dates specified from the bonds 
held by us with the trustee named upon the terms and conditions 
stated. This agreement not to be binding upon us unless assented 
to in writing by a majority in interest of the bondholders, and to 
be carried into effect as soon as such assent of the majority is ob- 
tained. 
The amounts of said first-mortgage bonds held by us being set 
Opposite our respective signatures. 


Dated November 11th, 1875. 


Names. ' Amounts. 


1140 xuipit Bb, Deposition of Mr. 8. D. Page. 
Contract Regulating the Disbursement of the Proceeds of the Bond Sales. 


Whereas the Chicago, Danville and Vincennes Railroad Company 
are now extending and building that division of their railroad in 
the State of Indiana, commencing at the terminus of the ITlinois 
Division of said company’s railroad on the boundary line between 
the States of [Illinois and Indiana and extending thence southeast- 
erly towards Brazil, in Clay county, in said State of Indiana, and 
for the purpose of providing a portion of the means for said exten- 
sion have issued first-mortgage bonds on that portion of said exten- 
sion already built and to be built, amounting to one million and 
five hundred thousand dollars ($1,500,000), secured by ui mortgwagve 
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> said railroad and extension made to William R. Fosdick and 
James D. Fish, trustees; now, to more fully protect the interests of 
any persons or corporations who may hereafter become the owners 
or holders of said bonds, it is agreed on the part of said railroad 
company that the said bonds, or the money arising from their sale, 
shall remain in the hands of James D. Fish, one of the trustees and 
the president of the Marine National Bank, New York, to be de- 
livered to the said railroad company only at the rate of eighteen 
thousand five hundred dollars ($18,500.00) per mile of rail- 
1141 road actually completed, or upon presentation of satisfactory 
vouchers for iron, material, or equipment actually purchased, 
or other expenditures actually incurred for the construction or equip- 
ment of said railroad, such vouchers to be accompanied by a certifi- 
cate from the chief engineer of the said company that they are cor- 
rect, or other evidence s satisfactory to said trustee. 

The said James D. Fish hereby accepts the custody of the said 
bonds or the moneys arising from their sale for the purposes before 
mentioned. 

New York, April 23d, 1872. 

CHICAGO, DANVILLE AND VINCENNES 
RAILROAD COMPANY, 
By W. D. JUDSON, President. 
JAMES D. FISH. ., 


1142 Exuipir B, E. L.O. May 25th, 1876. 


Office of the Chicago, Danville, & Vincennes Railroad Company, 
No. 38 Pine street. 


<> 


New York, November 20th, 1873. 
To our bondholders : 


To meet the views and wishes of some of our bondholders our 
board of directors have concluded to submit an additional proposi- 
tion to them for deferring the payment of their coupons to the fol- 
lowing effect 

The four coupons to be deposited with the trustee, and the com- 
pany to issue “ certificates of indebtedness ” for a like amount, pay- 
able in five years from February Ist, 1874, bearing interest at seven 
per cent. per annum, payable February Ist and August Ist in each 


year, both principal and interest payable in United States gold coin, 


and in case of default in the payment of the interest or principal 
when due, or in case of the non-payment of the coupons from its 
first-mortgage bonds, maturing October Ist, 1870, and on the first 
days of April and October in each succeeding year until the pay- 
ment of the principal of the certificate of indebtedness, the coupons 
to be returned to the owners with all their rights to proceed against 
the company. 
In this case the bondholder is not asked to accept any junior 

1143 security, but is to be paid the principal of the coupuns at the 

maturity cf the certificate, receiving meantime the interest 
upon the amount. 

65—216 
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This second proposition is now submitted to your consideration in 
the hope that you will give your assent to whichever plan appears 
to be most satisfactory to yourself. 

We enclose copy of the new proposition and hope to receive one 
or the other with your signature. 

By order of the board: 

JAS. W. ELWELL, 

W. D. JUDSON, 

A. T. CHUR, 
Commeattee. 


(Form of Certifi te.) 
No. —. - 


Certificate of indebtedness of the Chicago, Danville, and Vincennes 
Railroad Company; principal and interest payable in United 
States gold coin. 


The Chicago, Danville and Vincennes Railroad Company ac- 
knowledges itself indebted to or bearer, — dollars, pay- 
able on the first day of February, 1879, with interest, from and after 
February Ist, 1874, at seven per cent. per annum, payable semi- 

annually on the first days of February and August in each 
1144 vear at the office or ageucy of said company, in the city of 

New York, on the delivery of the annexed interest warrants 
at such place as tiay be designated by said company by advertise- 
ment published in said city, and both principal and interest pay- 
able in United States gold coin. 

‘This certificate is issued by the Chicago, Danville and Vincennes 
Railroad Company in exchange for a hke amount of interest cou- 
pons from its first-mortgage bonds, maturing in equal proportions 
on the following dates, viz., October Ist, 1873, April Ist, 1874, 
October Ist, 1874, and April Ist, 1875, from bonds numbered as 
specified in the trustee’s certificate hereto attached, for the purpose 
of deferring the payment of said coupons until the maturity of this 
certificate, ‘the coupons aforesaid having been deposited in trust 
with William it. Fosdick, trustee, for the benefit, protection, and 
security of the holder hereof. 

[t is agreed on the part of said Chicago, Danville and Vincennes 
Railroad Company that in case of the non-payment of the interest 
hereon on demand at any time when due, or in case of the non- 
payment of the coupons ‘from its first-mortgage bonds maturing 
October Ist, 1570, and on the first days of April and October in 

each ‘succeeding year until the payment of this certificate, 
1145 or in case of the non- -payment of the principal of this cer- 
tificate at maturity, that the holder hereof in such case shall 
be entitled to demand of and receive from the trustee above named 
the interest coupons hereinbefore mentioned, with all his rights to 
proceed against the company upon the surrender of this certificate 


to said trustee. 
In testimony whereof the said company have caused the forego- 
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ing to be attested on its behalf by its president and treasurer and 
its corporate seal to be affixed hereto, at the city of Chicago, in the 
State of Illinois, this twentieth day of November, 1873. 


’ 


Presid: ni. 


— —, Treasurer. 

[ hereby certify that I have received interest coupons from the 
first-mortgage bonds of the Chicago, Danville and Vincennes Rail- 
road Company, number —, amounting to — dollars, as stated in the 
above certificate of indebtedness, which I hold in trust upon the 
terms and conditions above expressed. 


, Trustee. 


(Form of Coupon Attached.) 


The Chicago, Danville and Vincennes Railroad Company will 
pay the bearer, at its agency, iu the city of New York, — 
1146 dollars, in coin, on the first day of , for semi-annual in- 
terest on its “certificate of indebtedness.” 
No. —— : Tre asurer. 


mc 


New York, November 20th, 1873 

The Chicago, Danville and Vincennes Railroad Company propose 
to the holders of their first-mortgage bonds to deposit with William 
R. Fosdick, one of the trustees under the mortgages, in trust for said 
bondholders, the interest coupons from said bonds due October Ist, 
1873, April Ist, 1874, October Ist, 1874, and April Ist, 1875 (being 
four coupons from each bond), and to receive from said company in 
exchange for said coupons “ certificates of indebtedness,” payable in 
five years from lebruary Ist, 1874, with interest, payable seml-an- 
nually on the first days of February and August in each year, both 
principal and interest payable in United States gold coin. 

The coupons deposited in trust, as above named, to be held by 
said trustee until the payment of the principal and interest of such 
certificate of indebtedness, after which time all said coupons so held 
in trust to be cancelled by said trustee and surrendered to the com- 

pany; but in ease of the non-payment of any interest or 
1147 the principal of said certificates when the same is due and 

payment demanded, or in ease of the non-payment of the 
eoupons from its first-mortgage bonds maturing October Ist, 1875, 
and on the first days of April and October in each succeeding year 
until the payment of the principal of the certificate of indebtedness, 
the coupons which may have been deposited with the trustee afore- 
said to be returned to the original owners thereof on demand, with 
all their rights to proceed against the company upon the surrender 
of the certificate of indebtedness which had been issued in exchange 
for the same. 

by order of the board: 
JAS. W. ELWELL, 
W. D. JUDSON, 
A. T. CHUR, 


Committee. 
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We, the undersigned, holders of the first-mortgage bonds of the 
Chicago, Danville and Vincennes Railroad Company, assent to the 
foregoing proposition of the company, and agree to deposit the cou- 
pons, maturing at the dates specified, from the bonds held by us, 
with the trustee named, upon the terms and conditions stated— 
The amounts of said first-mortgage bonds held by us being set 


opposite our respective signatures. 
Dated November 20th, 1873. 


Names. Amounts. 


May 25th, 1876. 


1148 Exuisit C, E. L. O. 
$413.80. New York, Oct. 3, 1874. 
Four months after date pay to the order of Jas. D. Fish four hun- 


dred thirteen ,§°, dollars, value received, and charge the same to. 


account of— 
+ & Bo oe et se 
By W. D. JUDSON, Pres’. 


To E. Ellery, ass’t tre’s’r, Chicago, Marine B’k building. 
EK. Ellery, ass’t cashier. 


| Written across the face:| Accepted.  E. 
Protested Feb. 8, 1875. Paid. First National B’k, Chicago, Feb’y 


8, 1875. Due Feb. 6, 1875. 


1149 exuipit EK, Ek. L. O. May 25th, 1876. 

STATE OF ILLINOIs, | 

Cook County, j 

In the Circuit Court of Cook County, of the January Term, A. 
1876. In Chancery. 


> Ss s by 


1). 


BERTHOLD LOEWENTHAL 


| 
vs. ' . 

oe ; i : Bill. 
CHICAGO, DANVILLE AND VINCENNES RatLway | 
| CoMPANY et al. } 

and 
JoHN B. Brown 
VS. Cross- Bill. 


CHICAGO AND SOUTHERN RAILROAD Company eal. 


The joint answer of William R. Fosdick and James D. Fish, two 


of the above-named defendants, to the amended original bill of 


complaint. 


These defendants respectively, now and at all times hereafter 
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saving to themselves all and all manner of benefit or advantage of 
exception or otherwise that can or may be had or taken to the 
many errors, uncertainties, and imperfections in the said amended 
bill contained, for answer thereto, or so much thereof as these de- 
fendants are advised it is material or necessary for them to make 
answer to, answering, say— 
That they have no interest whatever in the subject of this said 
1150 cause save and except that on the first day of July, A. D. 
1873, the said defendant, The Chicago, Danville and Vin- 
cennes Railway Company, by its certain trust deed, a substantial 
copy of which is filed with and made a part of said bill of complaint, 
conveyed to the said defendants all the property of the said company, 
both real and personal, situate and being within the State of Illi- 
nois, and more particularly and especially described in said trust 
deed, in trust, however, for the purpose of securing the payment, 
principal and interest, of five hundred bonds of one thousand dol- 
lars each, to be issued by said company and particularly deseribed 
in said trust deed, which said trust was formally accepted in writ- 
‘ng by the said defendants on said first day of July, A. D. 15873. 

And tne said defendants, further answering, say that they have 
no knowledge of the particular location of said line of road same as 
described in said deed of trust; that they have no knowledge that 
any of said bonds have ever been issued’ by said company, or that 
any are outstanding, save as they are informed by the charge in said 
bill of complaint. 

But the defendants, further answering, aver that neither 

1151 the said complainant nor any other person or persons claim- 

ine to be the owner or holder of any of said bonds never 

gave the said defendants or either of them any notice whatever of 

the non-payment of interest upon said bonds, or any of said bonds, 

so secured by said trust deed, nor have said defendants or either of 

them ever received any notice from the complainant or any other 

person or persons whatever that the said corporation had made de- 
fault in any of the covenants in said trust deed contained. 

And the said defendants aver that they have at all times been 
ready and willing to execute their said trust whenever requested so 
to do by any of their cesfuis que trusts, and that they are now ready 
and willing to execute their said trust if directed so to do by this 
honorable court; but the said defendants deny that the said Loewen- 
thal. as the owner of said bonds, as claimed in his said bill of com- 
plaint, has any right or authority in law or under said trust deed to 
prosecute said deed to foreclosure, or that he is under his said bill 
entitled to a decree of foreclosure and sale of said property. 

And the said defendants humbly pray that they be permitted to 
execute their said trust according to the terms and provisions of 
said trust deed, or that thev be discharged of all of said trusts by the 

decree of this honorable court. 
1152 And these defendants deny all and all manner of unlawful 
combination and confederacy wherewith they are by the said 
bill charged, without this, that there is any other matter, cause, or 
thing in the said complainant’s said bill of complaint contained ma- 
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terial or necessary for these defendants to make answer unto and 
not herein and hereby well and sufficiently answered, confessed, 


traversed, and avoided or denied, is true the knowledge or belief of 


these defendants; all which matters and things these defendants are 
ready and wiiling to aver, maintain, and prove as this honorable 
court shall direct, and humbly pray to be hence dismissed with their 
reasonable costs and charges in this behalf most wrongfully sus- 
tained. 
WILLIAM R. FOSDICK anp 
JAMES D. FISH, 
By k. WALKER, Solicitor. 
Ex. EK, E. L. O. 
May 25th, 1876. 


STATE OF ILLINOIS, ) 
. . . - SS i. 
County of Cook, | 


I, Jacob Gross, clerk of the cireuit court of Cock county and the 
keeper of the records and files thereof in the State aforesaid, do 
hereby certify the above and foregoing to— a true, perfect, and com- 

plete copy of a certain answer of Fosdick and Fish to original 

1153 and amended bill filed on February Ist, 1876, in a certain 

cause now pending in said court, on the chancery side thereof, 

between Berthold Loewenthal, complainant, and The Chicago Dan- 
ville and Vincennes Railway Company et al., defendants. 

In witness whereof I have hereunto set my hand and 

| SEAT. | affixed the seal of said court, at Chicago, in said county, 

this fifteenth day of May, 1876. 
JACOB GROSS, Clerk. 


] LD | f }, ICAO, Dan ill and | Vinee ies Railroad Company's $2. 500,01 “) 
hirst- Mortgage Sinking- Fund Gold Bonds. Having 40 Years 
fy Ruin. Principal and Tite r'¢ af Payabli an United States Gold (Coin. 


Otheers: 


W. D. Judson, president, New York. 
Amos Tenney, treasurer, 4 

I’. E. Jones, secretary, Chicago. 

Z. ¥. Summers, chief engineer, Chicago. 


Directors: 
James W. Elwell, New York. 
James D. Fish, " 
W. D. Judson, . 
Amos ‘Tenney, : 
Jarvis Williams, Boston. 
J. M. Walker, Chicago. 
N. F. Merrill, . 
William Young, Valparaiso, Ind. 
Alvan Gilbert, Rossville, Ind. 
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Trustees : 
Wm. R. Fosdick, New York 


James D. Fish, 


W. Bailey Lang & Co., merchants, No. 54 Cliff street, New York, 
agents for negotiating tie loan. 


1155 Chicago, Danville & Vincennes Railroad. 


The Chicago, Danville and Vincennes Railroad Company was 
incorporated by the Legislature of the State of Illinois by act ap- 
proved February 16tii, 1865, and is authorized to construct and 
operate a railroad from Chicago, by way of Danville, in Vermillion 
county, and Paris, in Edgar county, to a point in Lawrence county 
on the Wabash river, opposite Vincennes, in the State of Indiana. 

The company propose at present to build and equip only that 
portion of their line extending from Chicago through the counties 
of Cook, Will, Kankakee, Iroquois, and Vermillion, to the city of 
Danville, and thence in a southeasterly direction to the State line of 
Indiana, where it will connect with the Evansville, Terre Haute, 
and Chicago railroad, the length of the line being about 140 miles. 

The general route prescribed by the charter is through the east- 
ern tier of counties of the State adjaining the boundary line of 
Indiana, and although the whole line passes through a well-settled 
region of country, highly cultivated and not surpassed in general 
productiveness and quality of soil by any portion of the State, and 
possessing coal-beds and deposits of iron ore of great extent and 
value, it has hitherto had no direct or convenient means of railroad 
or otherwise of reaching Chicago. 


The Natural Outlet of Surpli S Products. 


lu the progress already made in the settlement of the State of 
Illinois, whose ability to sustain a population proportioned to its 
area 1s not excelled, if equaled, lb any portion of the globe, ho 
1156 one factis more apparent than that the surplus productions of 
the State find their best market and most natural and eco- 
nomical outlet to the Atlantic seaboard by way of Chicago and the 
Lakes. Chicago, in its turn, being the point through which the 
people of the Northwestern States exchange their surplus commod1- 
ties, the cost of transportation through this channel to the coast be- 
ing less than one-half the charge for similar transportations by 
rail. As the population of the State increases this fact grows into 
greater and more significant importance, and in almost every por- 
tion of it the value of land (other things being equal) depends upon 
the facility of communication between it and Chicago. It is a well- 
known fact that flour shipped from Southern Illinois by this channel 
commands a higher price in the English market than that sent by 
way of New Orleans and the Gulf, the difference in price being 
some two or three times the amount saved in freight by way of 
Southern ports. 
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It is a fact, also, of much significance that the railroads radiating 
from Chicago into theinteriorof Illinois and the Northwestern prairie 
States have been very successful and remunerative, their bonds and 
stocks ranking among the best in the country, while not a single 
road traversing the State in an eas! and west direction, and avoiding 
Chicago, has been remunerative to its proprietors. 

Railroads have made the State, and the State, with her increased 
population and productions, is now making a handsome profit for 
her railroads. 

These general facts are not without interest in their bear- 

1157 ing upon the question as to the success and profit of this 
company’s enterprise. Their road forms one of the radial 

lines branching from Chicago, and differs from the roads in the 
following table from Poor’s Manual only in traversing a better coun- 
try and in adding iron and coal to its otherwise large freight tariff: 
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* The Chicago branch is no less profitable than any other road in the State. 


The editor of the Chicago Tribune, who is entirely familiar with 
the character and capacity of the country it traverses, speaks, in a 
late number of his journal of this new road and its importance to 
Chicago in the following explicit terms: 

“ Before this time next year, perhaps before next harvest, a new 
railroad will be in operation from Chicago to Danville, which will 
give this city a continuous air-line railroad to Evansville, on the 
Ohio river, which is eighty-five miles nearer to Chicago than Cairo 
Is by the Illinois Central. 

“Starting at Chicago this new road runs in a southerly direction 
near the Indiana line through an old and wealthy agricultural por- 
tion of the State. For much of its course the road pursues the ‘ Old 

Hubbard Trail, which was long since skirted with a line of 
1158 thriving towns and villages. More than one-third of its route 

is directly over vast fields of the best coal in Illinois, and 
where it crosses Into Indiana it passes through extensive deposits of 
iron ore. It also brings within a few hours’ ride of Chicago the 
celebrated Brazil coal-fields of Indiana, which furnishes the best 
coal for the manufacture of iron yet discovered in the West. 
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“ We can see no reason for supposing otherwise than that this road, 
when completed to Danville and connected with the Terre Haute 
and Evansville road, making in fact one continuous line from Chi- 
cago to Evansville of 280 miles in length, will pour a trade into 
this city little less than that carried by the Illinois Central. It 
passes through equally as good a country, and very little of the 
products of the lower 220 miles of country it traverses and controls 
have ever reached this market. ‘The coal and iron business of the 
road must be very heavy from the start, and a large trade in grain, 
cotton, hogs, and fruit will seek the Chicago market to be exchanged 
for lumber, merchandise, groceries, building materials, salt, fish, 
furniture, ete. Our business men have been asleep to the coming 
advantages of this great and valuable artery of trade running along 
the line between [llinois and Indiana from Lake Michigan to the 
Ohio river. It is time they had awakened up and were making 
their preparations to transact their new business, which in a few 

months willbe pouring into their hands.” 
1159 The great success, however, of these roads radiating from 
Chicago arises mainly from the large proportion of local 
trafic which they obtain at remunerative rates compared with 
through business (so called), which is frequently done, in competi- 
tion with other routes, at small profit. 

Over 85% of the entire business of the@hicago and Northwestern 
road is local traffic. The business of the Chicago, Alton and St. 
Louis railroad for 1868 was: Passengers, 94,5, % local, and freight 
tonnage, 91,4;% locai. The business of the Illinois Central road for 
1867 was 92% local. Similar results, in general terms, have also 
been obtained on the Chicago, Burlington and Quincy and Chi- 
cago, Rock Island and Pacific railroads. 

The traffic already springing up from the Lakes to the Gulf will 
naturally seek the most direct routes running through or connect- 
ing with important points. Much of this traffic must pass over the 
Chicago, Danville and Vineennes railroad. 


Trunk Line from Ch icago AL Nashville. 


Upon the completion of this road there will be an unbroken line 
from Chicago, through Danville, Terre Haute, and Vincennes, to 
Evansville, on the Ohio river, the distance from Chicago to Evans- 
ville being 85 miles less than from Chicago via Illinois Central rail- 
road to Cairo—Evansville being the most important shipping point 
on the Ohio river below Louisvi.le. 

The Evansville, Henderson and Nashville railroad, itis expected, 

will be completed within a year, upon the opening of which 
1160 athrough route will be established over these lines between 

Chicago and Nashville, Tennessee, 445 miles in distance—42 
miles less than any present line, and the shortest route which it is 
practicable to make between these points. 


A very important road is also now being constructed from La Fay- 
ette, Ind., northwesterly to connect with this company’s road at a 
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point near the eastern terminus of the Toledo, Peoria and Warsaw 
railroad, which will form, in connection with the Chicago, Danville 
and Vincennes railroad, the shortest route between ( ‘hicago and La 
l'ayette; thence to Indianapolis, Louisville, and Cincinnati. 


Cost of the Road, its Business, ete. 


The estimated cost of the construction and equipment of this 
company’s road from Chicago to the connection with the Evansville, 
Terre Haute and Chicago railroad (140 miles) is about four million - 
and a half of dollars; and, in order to determine what elements the 
road possesses to warrant the directors in believing, as they do, that 
it will be one of the best in the Northwest, the following statistics 
are submitted, showing the area and productions of the “townships 
through which the ro: ad will pass and tributary to it, taken mainly 
from the assessment- rolls of the several counties for ‘the y ar 1868, 
and an estimate of the probable traffic of the road, based upon the 
present productions of the territory in question: 


116] Will County. 
>, oe 
Townships. ps - =z 4q S a = v 
¢ 84] £ ' oe jem! « 2 c. '" 
3 of 2 - : 's 4- ef = 
ay aii ~~ - °) e) a — | - a an 
< — -¥ 7, =“ < < = ~ L 
Crete a ies ay _..| 1.487, 83.153 3.325 
Washington iia alas ner manne) 2,416 8,948 6,34; 
| en REO, SACOM NAR SGN RC eee | SSI €.5680 6.254 
Totals .| 89.590 33.755 35.000 290.745! 6.168 11.681 15.906 19.468 5,309 6,200 
, 
Productions. 
Bushels. 
Estimating wheat at 14 bushels per acre.__... ---------- 86,202 
5 corn “ 50 “ “ Rr ea ea re vn S 584,050 
2 other grains at 30 bushels per acre --.- peapenes 477,150 
i 1,147,582 » 
‘rom the county adjoining on the east, in Indiana secsniaiaa 1,147,582 


2,295,164 


The adjoining county on the east, in Indiana, which is tributary 
to this road, is twice as extensive as that frora which the above re- 
ports (taken from the assessment-rolls) are made, and it is not an 
overestimate to put the productions of that district (in Indiana) as 
large as the townships in Illinois from which these reports are taken. | 
It will be safe to estimate the shipments from stations in Will g 


er 


- Estimating wheat at 14 bushels per acre .....--------. 


> 
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county to Chicago at fully one-half the production of the district 
tributary to the road. : 
The production being within a fraction of the two millions and 
three hundred thousand bushels of grain, we estimate for 
1162 shipment twelve hundred thousand bushels, leaving the 
same amount for home consumption, feeding stock, etc. 
Putting the average of all grains at 33 bushels per ton, the aver- 
age distance from stations in this county to Chicago being 33 miles, 
it will give— 


36,363 tons, at 3$* cents per ton per mile .----..----- $41,999 50 
990 car-loads of live stock, at $16.50 per car -.-.-_---- 9.735 00 


NT iseicieasciiain cihaiacditiediectialiisitnipnsiimetieiseiepilatitacaiaidiaaiata $51,754 60 


Kankakee County. 


m > : =~ 

f = : _— : — . 

L oO ome 2 > — “ w. 

- = _ - = = - 

Sus Lo ww ° - _— - ~ = 

s s — - S 5 = 

‘Townships ys = , & = = = =~ 
= -_ 2a = - - .— r 
= - = wn ‘ ~ £ = R _ ty 
3 >i ws y—~ ~ = oe 7 >) = : 
= oa -¥ 7. < < < == * 77 

oe , 
Yellow Head ere SEs eres .| 1,868; 3,767, 2.025 ...... .— 
Same? .onces\< eee Sem ee 1,156 4,251 1,987 ....- = 
\Iomence ie even RUT por a ,O1IG 3.208 2.838'...... . 
Grenier .__- SRO A Dee ene o a .. 1,622) 4,062 1,783 a 
St. Ann’s . fa on: ATES Reg a 614, 5,434 2,188 __. = 
pe ere ee BK me ie nC one S68 5,746 1,642 -_ Z. 
Total 205.000 43.979 56.000 105.021 7,653 22.443 11.933 18.702 5.601 


Productions. 

Bushels. 
107,142 
" — * oe * et SOO 1.122'150 
: other grains at 30 bushels per acre-----..... 357,990 


1,587,282 
Estimating from adjoining county in Indiana, tributary to 


ie rend, GF CEP ERE, © ..cncccccnescmsnnennaee 750.000 


2,001,252 


Estimate one-nall for shipment... ..cnccunesescnn 1,168,412 

1163 Average distance from stations in this county to Chicago, 
OU miles. 

30,416 tons, at 3$ cents per ton per mile.---------.---- $61,972 50 

570 car-loads of live stock, at $25 per car__---------- . 14,250 00 
EE tiene emiinie sciiiecaaan denipnsintiaistagaepsieii amas a a $76,222 50 


J 


* The average rate upon the roads in the prairie States. 
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Iroquois County. 


>, » 
fh x ° = . - 
za _ = + > S = 
© - _ ~ :— Sas ~~ he 
o & ~ ° a . ~ - 
o s Sw = = © rw 
Townships. = = a 2. S S _ 
om - = = f s ns , = =~ 
2 =f 7 - os a , = to 2 > 
a os ~ - 3 > ~ vf - — = 
oe _" - = — 
< vont ¥ 7. < < < oo) ~~ Nn 
I ETE, SRO SRR CMR 456 1,654 598 
Douglass -_ RS! MRK, MOTE Kote 61 1.429 5388 
Belmont PE, ee een 7 : 654 4.760 1,162 
Martinton _/.. ---. al esa an, Cea 422 1,911 663 
5 ee a nen ‘aisidiaiind siaieciarieal 605 4,570 1,798 


Prairie 
Queen - , a oe a & idee Si 61,616 : 645 
Milford ee SANSA” SA Re 5,161 RO4 
Middleport- slink iia SR A Saree ne 615 2.025 HOF 
) 
2 


Ee Sens © Plains’ 547 3,864 1,002 
Lroquois ‘ nee oe en ee : , _ B40 2275 1.007 
Concord - Eee: MARES Laem, Oe ; 795 38.706 1.006 
i ee re S19 
Ash Grove , sanieo cis emsenhctiliiaclii tes Similan 253 4.855 2.058 


Total .-. 361,311 58,011 119,075 184,225 4,997 41,469 12,545 20,345 27,620 27,997 


Productions. 
Bushels. 
W heat, at 14 bushels per acre ----. res seca simiiatesiiiaasib iia 69,958 
Corn, “ ‘ "| ated centieanial anata tivities: 
Other grains, at 30 bushels per acre.........-..---.-.-- 376,300 


2,019,758 
From adjoining county in Indiana tributary to the road, 
eeitented at............ ican civideeiuaeiniah abide ial. 1,750,000 


4,269,758 
Estimate one-half for shipment..._.. ..........-..----+ 2,184 879 
Average distance from stations in this county to Chicago, 78 miles. 


64,693 tons, at 33 cents per ton per mile -.--_...-_-. $176,611 50 


2,037 car-loads of live stock, at $39 per car___.---- - 79,443 00 


$956,054 50 


~ , a — 
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1164 Vermillion County. 


| Ce bs ~ 2 
| e. = z 3 se isd 
Z : sige § we ie 
> - 7 S ye - e > = Z = ae 
Z : © | 3 s 1s t|8 igetnris: = 
as < - aw 7. < q@iede <= 5 73 
I ee 1.119 3,368 743 
George- 
ESE Seren , ‘ a of) 4,594 1,213 
Elwood. a a; enn silicate 1.60! 6.488 1.453 
Carroll ET Re paar n i aida ' nail er 5.452, 1,218 
Sidell : a ee 612. 3.600 619 
| EE, SEN Rie Rae ; ee Seles 1.678 5.631 1,887 
jf  . SAapR? Sieneper a aeeenw Loos!) 4,923 961 
(ON eee es Seah 2.403 5.486 2.012 
SRE: cata ee ara et eae aes So L067 2.89] 744 
Oukwood _'. : nome ome ; l.ot4 6.827 1.350 
Pilot Pee, we — ais 642 7,242 1,072 
Ross aun ae A ky Eee ee 707 9,123 1,090 
Middle 
RST eatanoer ais eee Urea 607, 8.426 1,670 
Grant _.. SEE TH! Gono MNEeN Pepin 7 : 559 6.908 1.065 
TEE CIOL OLN a NEE oe Is 3.156 «1,278 
Totals ..| 557,303 119,844 262,488 174,971! 16,729 83,615 18,470 65,009 13,014 17,502 


Produ Hons. 
Bushels. 
Went, at 14 RUSRGI PEF 8006... . .vccessnntneeneneke 234,206 
ok. oe oe oe ee ee NE OR 4,180,750 
Other grain, at 30 bushels per acre__--....-----.....-.. 554,100 


4,969,056 
Estimate one-half for shipment .--....--..--..-..-.-. 2,484,528 


Average distance from stations in this county to Chicago, 128 
miles. 
75,288 tons, at 33 cents per ton per mile -----~------ $537,290 24 
1.671 car-loads of live stock, at $64 per car ---------- 106,944 00 


$444,254 24 


The above estimates are only for freights from the counties named 
to Chicago. 
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1165 Summary. 


Kreights from local stations to Chicago. 


From stations in Will county... ..cncccccccasese Gee oO 
ROUERECS CORNY 2... ccumnrucemen 76,220 50 
ve lroquois Pi: i_agalaie il al adel ia 256,054 50 


Vermillion 4 ins indicate niin ilies aati 1442 o4 24 
Add for transportatiou of coal (see page YSN 219,100 OO 


$1,047,545 $4 


l'reights from Chicago to local stations. 


Estimated at 50% of the above, which is based upon 
the results obtained upon the other roads of the 


State leading from Chicago ............---..-.-.. 523,671 92 
ee SS UN on ce icin nice tala $1,071,015 76 


Add for passenger traflic, estimat ted at 40% of freight 
earnings, which is the result obtained upon the other 


roads above named_____--. ane AONE S AO er HEI 62S 406 30 

Total gross earn! PE inns pniinds «ane casey detnamaen en 

Estimating the operating expenses upon the new road at 662%, 
the net earnings woul ld be 8733.140.68 


These estimates (except as to coal tonnage) are based chiefly upon 
the present productions of the territory adjacent to the road and 
immediately tributary to it. No allowance whatever is made for 
miscellaneous freights, composed of articles not named in the tables, 
nor for business from connecting lines. 

It will be noticed that of the 1,213,114 acres of land contained in 
the townships named in the above tables only 255,589 acres are in 
erain crops, the remainder, 997,525 acres (nearly four-fifths of the 
ot wee being pasture and hay lands or not put to any use; the 
whole of these are fully equal in quality to those under cultivation, 

and upon the completion of the road will, to a great extent, 
1166 be put under tillage and add largely to the traffic. Nor is 


there any estimate ean for through business; but forming, 


as it will, a portion of the shortest route from Chicago to the Ohio 
river and the Southern States, the through traffic in that direction 
must, at an early day, become of great Importance and produce al 
large additional revenue. 

lf only ten per cent. were added for this class of business and ten 
per cent. more for miscellaneous freight not counted in the forego- 
ing table, the entire net earnings of the road would amount toa 
sum equal to more than three times the annual interest and sinking 


fund. 
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Allusion has been made to the importance of the coal-beds and 
deposits of iron ore on the line of this company’s roud. In this con- 
nection it may be stated that the only need of Chicago to enable ber 
to take a commanding position as a great manufacturing centre has 
been an abundant supply of the best quality of coal at moderate 
cost; excepting for want of coal Chicago occupies a natural posi- 
tion in this respect not surpassed by any CILV on the continent. 

[t has better facilities for distributing manufacturers’ supplies 
than any city in the world. It has a greater superabundance of 
food than any city in the world. It is surrounded by States which 
ata day not distant will have a population possessing more wealth 
than the inhabitants of any agricultural district of equal extent In 

the world. All that it has required, as before stated, to d 
1167 rive the full benefit of its natural position has been an 
abundant supply of the best quality of coal at moderate cost. 
This great and imperative want of Chicago is now to be supplied by 
the construction of the Chicago, Danville and Vincennes railroad. 

More than one-third of the 140 miles of road now building by this 
company pass over coal-fields equal in quality to any im Illinois, the 
coal from the Grape Creek mines, in Vermillion county, being of a 
quality superior to any thus far discovered in the State, the best 
quality of pig-iron baving been made from it for many vears past 
without coking. The upper veins of coal in this district he within 
60 feet of the surface, are about eight feet in thickness, and very 
favorably situated for mining. Underlaving them is an inexhaust- 
ible deposit of iron ore, yielding forty-five per cent. of a superior 
quality of iron, and still below another vein of coal six feet in thick- 
ness. <All of this Vermillion county coal is of very superior quality 
for general domestic purposes. 

A few miles south of these deposits commence the celebrated Brazil 
coal-fields, covering an area equal to about 144 square miles and 
furnishing the best coal for making Irou thus far discovered in 
America. The value of this coal for the manufacture of tron has 
been known only some four or five years, during which time exten- 
sive furnaces and iron mills have been erected in their immediate 
vicinity by iron masters of large experience from the East, who have 
already invested some 83,000,000 of capital in these works. 

The coal is found to be entirely free from sulphur and to 
1168S possess il large proportion of carbon and LO be nearer pure 
charcoal than any known coal deposit in this country. 

The distance from the Brazil coal-fields to Chicago by rail, over 
this company’s road, is 150 miles, being 90 miles less than by any 
other route. All other supplies of coal suitable for tron mills are 
brought from the mines in the vicinity of Pittsburgh, 468 miles 
from Chicago, the route of this company saving YO miles of trans- 
portation In the one case and 318 miles in the other. 

The annual consumption of coal for all purposes in Chicago alone 
Is at present between 700.000 and SOO.OUU tons, and is Lic reasing at 
the rate of about 100,000 tons per annum. In consequence of the 
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discovery of these Brazil coal mines and their comparative near 
proximity to Chie: Ago extensive iron works are now being erected 
in that city, the ore to be chiefly supplied from the Lake Superior 
mines. The character of these ores and their extensive use at the 
iron mills in Pittsburgh and Eastern Ohio are well known. 

What amount of tonnage for transportation over this company's 
road will be furnished from the Brazi] mines and the mines of coal 
and iron in Vermillion county and at other points on the line it Is 
iin possib le to determine, but a very low estimate will be 25 car-loads 
per day (250 tons). With an average haul of the length of the 
road—140 miles—say, 313 working days, 250 tons per day, 78,250 
tons per year, at two cents per mile per ton, would produce $219,100. 
Parties engaged in the coal and iron business In Chicago ex xpress 

the opinion that this branch of the company’s tratlic will 
1169 be fully double or threefold this estimate. That it will con- 

stantly and largely increase with the growth of Chicago and 
the development of its manufacturing interests admits of no ques- 
tion. 


ae, 2. ‘ as De ‘ 
Business WROTIL (onnectingd Roads. 


We have before shown from a very moderate estimate, based upon 
present productions of territory adjacent to the road, the minimum 
amount of local business that this line must certainly receive. That 
estimate Is upon an area of only 20 square miles of territory LO 

each mile of road. Mr. Young’s statement, on page 23, is that this 

road will draw its business from 35 instead of 20 square miles, 
which would indicate an amount of local business much above our 
estimate; but forming, as our road will, part of a trunk line from 
Chicago to Nashville, and thence to Pensacola and Mobile, the 
business from connecting roads must be by no means inconsider- 
able, while that of the through line must in time rise to a larger 
percent age. 

It is shown on page 6 what proportion this class of traffic bears 
to what is purely local on several Illinois roads. Theexample of the 
Chicago and Northwestern railroad, which operates about 1,200 
miles of its own and leased lines, furnishes a very fair criterion of 
the comparative value of these two classes of traffic. 


1170 Statement Showing the Amount of Earnings on Local and Through 
Passenger and Freight Trajlic of the Chicago and Northwestern 
Railway trom June 1st, 1867, to May 31st, 1868. 


Local. Through. 
IN ais sanbiinicioia sal ctsei: sino Mere $525 .203.33 
tine dicen cinesndcn ties uincavel avetlags in “7'047,018.95 1,216,790.45 
Per cent. of total passenger earnings- 895.30 14.70 
Per cent. of total freight earnings : 85.24 14.76 


~& 
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Mecns (al Construction. 


Subscriptions have been made to the capital stock of the com- 
pany for upwards of two millions and one hundred thousand dol- 
lars, which will pay for the right of way, grading, bridging, 
culverts, and other work of a similar character for the entire 
road and for a portion of the iron. The right of way has been 
obtained, contracts have been entered into with experienced and 
responsible parties for the construction of the whole work, and the 
track has already been laid to Momence, 55 miles from Chicago. 

The company issue their own first-mortgage bonds to the amount 
of $2,500,000 on the 140 miles of road, which is about $18,000 to 
every mile of completed road, and they cannot be issued for more. 

As these bonds have a ready sale in the market the company will 
have ample means to purchase the iron, ties, rolling stock, and mate- 
rial required LO complete the construction and equipment ol the 
road, with the shops, depots, station-louses, telegraph lines and fixt- 
ures necessary to a first-class railroad. There is nothing, there- 

fore, to prevent them from pushing forward the work in the 
1171 opening of spring with all the rapidity that is consistent with 
substantial and complete construction. 

The company have recently purchased.9,000 tons of the best iron 
rail, a quantity sufficient to lay the remainder of the track. includ- 
ing the turn-outs, sidings, ete. They have on hand some 80,000 
cross-ties, 150 freight and a considerable number of passenger cars, 
aud they have added to their rolling stock, by recent purchase, 
twenty first-class locomotives. They are leaving nothing unper- 
formed that is requisite for getting their road in readiness to move 
forward the next summer's crops. [Everything is being made ready 
to accommodate the large business that is sure to press upon this 
line as soon as it shall be opened to traffic and travel. 


Character of the Chicago, Danville and Vincennes Railroad. 


To build any other than a first-class railroad through a section of 
country promising so large immediate business as this would be 
short sighted and unquestionably bad economy. No single-track 
road in the country will probably carry a heavier bulk of freight, 
and experienced railroad men say that a double track will be neces- 
sary soon after the line shall be completed. ‘To secure the greatest 
attainable decree of firmness and durability to all parts of their 
work is the steady aim of the company, and no pains or expense 
has been spared to render this road the very best. ‘The standard of 
first-class work established by the Government engineers for the 

Pacific railroads is considerably exceeded by that of the Chi- 
1172 cago, Danville and Vincennes railroad. The road-bed, cul- 
verts, and bridges are as good, the cross-ties very nauch better. 
They are of white oak, extra sized, nine feet in length, and laid at 
the rate of 2,800 to every mile of the road. The rails are 56 pounds to 
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the yard, are heavily spiked, and secured with fish-plates and bolts 
throughout. 

The portion of road yet to be built will be in every respect as 
substantial and thorough as that which is done. On the comple- 
tion of this work it is believed there will be no better new road in 
the country, and this — a fitting sequence to the fact that the road 
connects, not one ineconsiderable town with another, but the chief 
city of the West with an important section of the country, and 
thence with the cities of Terre Haute, Evansville, Nashville, and 
Mobile. 


The First-Mortgage Bonds of the Company. 


The company, in pursuance of its charter, has executed a mort- 
gage upon its road, equipment, franchises, and all its other present 
and future-acquired property to William R. Fosdick and James D. 
Fish, of New York, trustees, to secure an issue of two millions and 
five hundred thousand dollars of first-mortgage sinking-fund bonds, 
having forty years to run, bearing seven % interest, payable semi- 
annually in New York, both principal and interest payable in 
United States gold coin. This mortgage is the first and only lien 
upon the Chicago, Danville and Vincennes railroad. It creates an 
annual interest liability of the company of $175,000 in gold, which, 
at a premium of 20 %, would amount to $215,700 per annum 

in currency. The bonds are in sums of $1,000 each. ‘The 
1175 interest upon them, at the rate of seven % per annum in 

gold, is payabie semi-annually, on the first days of April 
and October of each year, in the city of New York. Thev have 
semi-annual coupons attached, but may be registered for the pro- 
tection of any purchaser. 

“The bonds pas; by delivery or by transfer on the books of the com- 
pany in the city of New York. Aftera registration of ownership certi- 
fied upon them by the transfer agent of the company no transferexcept 
on the books of the company shall be valid unless the last transfer 
be made to bearer by the transfer agent of the company which shall 
restore transferability by delivery; but the bonds shall continue 
subject to successive registrations and transfers to bearer as aforesaid 
at the option of each holder.” 

To render the registration as systematic and perfect as possible 
the company have made arrangements with the Union Trust Com- 
pany of New York to act as their register and transfer agent of all 
bonds of this road. 


Payme nt ot Principal Secured. 


The Chicago, Danville and Vincennes Railroad Company have 
taken especial precautions for the benefit of their bondholders. They 
set aside from the beginning a portion of their earnings and place 
them in trust as a cumulative fund to be added to and compounded 
annually until the amoant shall equal the total of the bonds out- 
standing. This fund can be used for no other purpose than the re- 
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demption of these bonds, as the following section of the mortgage 
provides: 
“That from and after the first day of April, A. D. 1875, 
1174 and until the maturity of said bonds there shall be annually 
created, paid, and deposited with a sinking-fund commissioner 
or commissioners, to be appointed by the board of directors and to 
hold office at the pleasure of the board, a sinking fund to aid in the 
final redemption of said bonds of an amount of money derived from 
the net earnings of said road and property equal to one-half of one 
per cent. on the whole amount of said issue of bonds at the time of 
any such payment outstanding. Said fund and all investments and 
accounts thereof and its management shall always be under the 
control of this board, and shall be from time to time continually 
invested by the commissioner or commmissioners in the purchase of 
said bonds or bonds of the Government of the United States or of 
the State of Illinois, and the interest on all such investments as col- 
lected shall be added to and continually compounded with said 
fund, and the same shall be used and appropriated solely to redeem 
and eventually pay off said issue of bonds hereby provided to be 
made.” 

The payment of interest upon the bonds of new railroads is always 
provided for and always promptly made, while the payment of the 
principal which falls due in another getreration is generally left to 
the chances of the future and to the uncertainty whether the mort- 
gaged property will at the end of thirty years be readily convertible 
into cash to the amount of its debt. Which of all the railroad loans 


now or recently before the public offer any other sccurity than their 
mortgaged property? This company does, and the fact that their 
mortgaged property will certainly possess great value, and 
1175 that in addition to this they provide a sinking fund that will 
fully equal their debt, thus making payment doubly sure, 
is a strong argument in favor of their bonds. 


The Bonded Debt Not Large. 

bv reference to the table on page 5 it will be seen that six of the 
most important roads in Illinois are bonded in an average amount 
of $21,000 per mile. This is $3,000 per mile more than the debt of 
this company 3 road, but it is $49,000 less per mile than that of the 
great Pacific railroads, Central Pacific being $35,000 first mortgage 
and $35,000 Government loan to every mile of road, and the Union 
Pacific $26,000 Government loan, $26,000 first mortgage, $10,000 
land grant, and $19,000 income bonds to every mile; and although 
these great roads are only single-tracked and their business must be 
limited to the capacity of single-track roads, their bonds, bearing 
only six % gold, have nevertheless ranked very high in the market. 
If these roads, which traverse a wilderness, can earn their expenses 
and interest on a debt of $70,000 per mile (and the current popular 
opinion is that they ean). What shall be said of the ability of the 
Chicago, Danville and Vincennes railroad, which traverses a popu- 
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lous and productive country, to earn its expenses and pay interest 


upon its debt of only $18,000 per mile? May not the amount of 


debt upon a railroad become a very important consideration at some 
period in its history? 
In the light of these facts, is it not reasonable to conclude that the 
debt of this road is relatively smaller than that of any other 
1176 first-class railroad? Is not the smallness of the company’s 
debt and the prospectively large business of the road evi- 
dence of the safety of investment in the bonds’? Is not the general 
fact that railroads built through such a region, with such important 
connections and such valuable local traftic, always pay a conclusive 
argument in favor of their perfect security? If the foregoing facts 
are at all reliable, and we have shown that they are, 1s 1t not a rea- 
sonable conclusion, from all the premises, that no railroad bonds 
are more absolutely secure than the first-mortgage bonds of the Chi- 
cago, Danville and Vincennes railroad ? 


What slre the Bonds Worth ? 


What does the company offer to those who buy their bonds? 
If the facts we have already set forth do not answer this question 
decisively, let a comparison be made with other bonds whose value 
is unquestionable. The Government six per cents. all range above 
par. A six-per-cent. bond, absolutely secure,is generally par in the 
market. The best six per cent. first-mortgage railroad currency bonds 
stand at about par. The bonds of this company, being seven per 
cent. gold bearing, are intrinsically worth not less than 163% pre- 
mium above either gold orcurrency sixes. ‘The very long time they 
run and the certainty that the rate can never be reduced are ele- 
ments that give them greater value. If they were Government’s 
they would to-day be worth 130 in the market. The security is 
really just as perfect, and both interest and principal just as certain 
to be promptly paid. With the process of funding Government’s 
commenced at the rates of 5 and 43 the difference of interest will 

be 2(@ 23% in favor of these bonds. It is highly probable, 
1177 ‘therefore, that they will command a considerable premium at 

or soon after the closing of theloan. Every buver who holds 
them will possess the most profitable of securities, and every one who 
sells them will realize a handsome profit on his purchase. 


Prottt on Investment. 
An investment of $10,000 in Government sixes or in Chicago, 
Danville and Vincennes 7 % bonds will give this comparative 
result: 


$10,000 will buy Government sixes at 15 %, amount- 
88.695 65 


I Ni sects -adeteaiaeieegieniigiaic sidencahiibiitelsiianieeaicmeadied aia 
$10,000 will buy Chicago, Danville and Vincennes 


I itis cisic ch deniasitininsdibaeldein tiviebiacambbiitiin ARERR e ER aay rE ee 10,500 OO 


“=? 


“=? 


WILLIAM R. FOSDICK ET AL., &¢. 533 


Interest on $8,695.65 Government’s, at 6 %_---------- 521 73 
Interest on $10,500 Chicago, Danville and Vincennes, 
at 7 /, soeewee @Oee@ @o@eawe © TeeO eee eee e Oe «= - oe ewes Oo eee ee - 4 he) 0) 
Difference in favor of Chicago, Danville and Vincennes 
munausiiiieilaminatiia $215 27 


a i iinet 


But this is not all. <A few years at farthest will suffice to equalize 
the principal of these two classes of bonds, so that Government's will 
bear only the same value in the market as Chicago, Danville and 
Vineennes, and the actua! gain on this investment will then be 
$10,500 less $58.695.65, equal to $1,504.35 plus the annual gain in 
interest, $213.27. 

Holders of Government’s can now exchange them for Chicago, 
Danville and Vincennes bonds and realize a handsome profit in 
hand, to which will be added a large difference in interest and the 
much larger difference in principal when the Government’s shall 
have approached par. 

Upon the basis of prices February 8th agents for the sale of 
Chicago, Danville and Vincennes bonds will pay difference as 

follows: 
1178 lor $1,000 U.S. bond, 6’s, 81, reg., $1,000 C., D. & V. bond 
and 3168.00. aie 

For $1,000 U.S. bond, 5-20’s 62, coup .$1,000 C., D. & V. bond and 
$165.00. | 

For $1,000 U.S. bond, 5-20’s, “64, coup., $1,000 C., D. & V. bond and 
$165.00. 

For $1,00C U.S. bond, 5-20’s, 65, coup., $1,000 C., D. & V. bond and 
$165.00. 

For $1,000 U.S. bond, 5-20’s, 65, reg., 831,000 C., D. & V. bond and 
$165.00. | 

For $1,000 U.S. bond, 10-40’s, 5’s, reg., $1,000 C., D. & V. bond and 
$159.00. 

For $1,000 U.S. bond, 10-40’s, 5’s, coup., 31,000 C,, D. & V. bond 
and $162.39. 

These differences will, of course, vary with the fluctuations of the 
market price of Governments. | 

While the Government is still buying its securities it Is a good 
time to reinvest in first-class railroad bonds. ‘These bonds are more 
convenient and more profitable than morigages on real estate, as 
they can be used at banks as collateral and can be sold in the 
market at any time. 

The company are still selling at 95 and accrued interest, but re- 
serve the right to advance the price at‘any. time, filling orders actu- 
ally in the mail before such advance Is made. 

We leave these facts on record as a moderate, not exaggerated, 
view of what may be fairly expected of the Chicago, Danville and 
Vincennes railroad and its bonds. 

By order of the board: 

W. D. JUDSON, President. 
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New York, February: 21st, 1870. 
We are assured by large correspondence with intelligent parties 
along the line of the road not only that it is being built in the best 
possible manner, but that the immense resources of the country 
through — it passes, both agricultural and mineral, are such 
1179 as to make it a very profitable road from the start. 

We have brought to our aid also the advice of the best prac- 
tical railroad talent in that section of country, who endorse the road 
as in every respect worthy of public confidence. 

Adhering, however, to our positive rule never to offer anything 
for sale which we do not ourselves believe to be good, we add that 
we have personally examined this entire line of road, finished and 
projected, as well as the country through which it runs, and its full 
character and capacity for verifying the foregoing estimates. 

We. therefore, recommend the bonds of this road to our friends 
and the public as a very desirable and safe investment. 

Purchasers may obtain bonds through our advertised local agents, 
who will be responsible for their safe delivery, or directly of us, ex- 
ress charges prepaid; the buver remitting $950 and 7 % in cur- 

interest from October Ist to date, funds current in New 

Any of the eight hundred banks in correspondence with 
National Park Bank of New York will receive and transmit 
urchase-money for these bonds and in return receive the bonds 


m that bank and deliver to the purchaser. . 
W. BAILEY LANG & CO., 
Merchants, 54 Cliff Street. New York. 


| 


Ade A for thie sale of the Bonds. 
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the road and are familiar with the adjacent country, It is nol 
1181 necessary for me todescribe it. ‘The distance from your 
the nearest road leading LO this market 1s at Danvi 
iles: Sheld 27 miles: M ‘e, 14 miles 
miies; eneiaon, 24 miles; siomence, 1 maiies. 
It isa striking fact that the district of country from \lomence 
north, being situated near market, Is 1n summer time o1 tinu 


ous field Ol. grain as lar as the eve cali re ach, while fui SOUT, 
the distance being too great to market lor graln (which tas to be 


hauled over a country having nothing out of which to make roads 
but the loam of the prairies), the farmers turn their att ntion almost 
wholly to the raising of stock. We fin 1, consequently, tl that Ver- 
million county, in wich Danville is situated, Is the largest sheep- 
growing county in the State, and that kdgar county, next south of 
Vermillion, is the third cattle-raising county in the State. 

Nearly all the trade of the State passes toand from Chicago. The 
wholesale trade of this city amounted in 1569 to $410,602,000, a 
Galli of five per cent. over any previous Vi ar Chicago, Liiereiore, Is 
the fourth city in the Union in trade. 

The Chicago Republican of December Sist and January ord gives 
statistical statements of some of the most lmmportant items of trade of 
this citv far a series of years. From them you will notice that 
98? 937,000 feet of lumber were received at this port In 1569, an in- 
crease of nearly LWO hundred per ¢ Chit at five years. In LWo years 
the a ] i the receipt ot Woo! ’ iis bi en two hun dred pre r cent 
In hides tng Inerease in two years has been nearly three 

per cent.; cattle, in the same time, four hundred per cent 
Ji82 ‘The receipt of hogs has increased in the same time nearly 
five hundred per cent. ‘The increase im shipments of wheat 
al) Hou, has | been twenty per ct nt. nm two years. Lhe increase itl 
receipts of other grain is about in the same proportion. . The value 
of the live-stock market here was 366,500,000 last vear. ‘The coal 


ate 


receipts in 1869 were: By rail and lake from the East, heady om tons, 


~ 
~ 
- 
o- 
we 
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and trom the interior of the State 216,440 tons: total, 7017 nis. 
The population of the city bas increased since 1860 about LWwo on 
dred per cent., and is now not less than 300,000. The city was never 
more crowded than at present. There have been erected within the 
past year eleven hundred more ho ises than durlpg the same year 
in New York. apg the above figures show a very large and solid 


increase, hot oly 1 1 po] pulation but In all branches ol trade and 
commerce, the ans oi its mani ufact Ires 18 not as satisiactory. 

Only $08,000,000 was realized trom manufactures In 1569 against 
S65,000,000 In 1868: so that, while (‘hicago is the fourth e¢ity in 
the amount of its trade, it is perhaps relatively one of the smallest 
manulactt ring cities in the ec unter Lhe cause of ths Is the Walit 
of a superior quality of cheap fuel 

Most of the coal mined in this State is of an inferior quality ; being 


impregnated with sulphur, it is totally unsuited to the manufacture 
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city as famous for its manufactures as it now is for its grain, 
1183 lumber, and provision trade. 
At present most of the iron produced at Pittsburgh is made 
from about 66 per cent. of Lake Superior ore mixed with about 54 
per cent. of native ore. Lake Superior ore is shipped to Cleveland 
and thence to Pittsburgh, a distance of 140 miles, at a cost of about 
$3 per ton. It is about 66 per cent. of iron, so that the freight on 
the iron the ore contains would be about $4.50 per ton; or, in other 
words, supposing the Lake Superior ore could be delivered at Chi- 
cago at as sinall cost as it can at Cleveland, the actual saving in 
freight on the ore necessary to make a ton of iron in Chicago will 
not be less than $3 per ton. The freight on iron from Pittsburgh 
to Chicago is not less than five dollars per ton ; so that in the item of 
freight on the ore from Cleveland to Pittsburgh added to the freight 
on iron from Pittsburgh to Chicago there will be $38 against iron 
made in Pittsburgh and in favor of it made in Chicago. 

Now, calling the cost of Lake Superior ore the same laid down in 
Chicago that it is in Cleveland, and that the coal from Brazil costs, 
delivered in Chicago, LWO dollars per ton more than coal costs at 
Pittsburgh, it would make the cost of coal used in making a ton of 
iron (assuming it to be 23 tons) five dollars more than the same 
amount of coal at Pittsburgh, the saving in freight having been $8 
per ton. It will, therefore, be seen that the balance is still on the 
side of making the iron in Chicago of $5 per ton. 

Nearly three millions of dollars have been invested in furnaces 

and rolling mills already, which will get their supply of 
1184 coal from the Brazil mines, and the uniform testimony is 

that the iron is nearly as valuable ascharcoal iron. Its value 
over other Iron is seen In the market quotations. I am fully im- 
pressed with the idea that the future of Chicago will be more sensi- 
bly affected by the opening of your road to these Brazil mines than 
by any event which is likely to happen for many years. 

Yours very truly, 
(Signed ) JOSEPH E. YOUNG, 


Civil Engineer. 


Form of Bond. 
UNITED STATES OF AMERICA, 
No. —. State of Illinois. - $1,000. 


Chicago, Danville and Vincennes Railroad Company first-mortgage 
seven per cent. sinking-fund bond, principal and interest payable 
10 gold. 


Know all men by these presents that the Chicago, Danville and 
Vincennes Railroad Company, a corporation existing under the laws 
of the State of Illinois, for value received, acknowledges itself in- 
debted to Joseph E. Young in the sum of one thousand dollars in 
United States gold coin at par, which it promises to pay, in the city 


«=> 
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of New York, to him or bearer, on the first day of April, in the 
year one thousand nine hundred and nine, with interest at the rate 
of seven per cent. per annum, in gold coin as aforesaid, payable 
semi-annually on the first days of April and October In each 
1185 year, on the delivery of the annexed interest warrants, in the 
city of New York, at such place as may be designated by 
said company by advertisement published in said city. 

This bond, with others of like tenor and date, amounting in the 
aggregate to a sum not exceeding two millions and five bundred 
thousand dollars, is secured by a mortgage on the railroad, fran- 
chises, income, equipments, and property of said company, duly 
made and delivered to trustees, whose Hnuithes are signed Lo the cer- 
tificate of authentication of this bond, for the benefit of the holder 
thereof, dated the tenth (10th) day of March, one thousand eight 
hundred and sixty-nine, and duly recorded. 

This bond is entitled to all the benefit to be derived from a sink- 
ing fund, to be annually created and invested as provided for in 
the deed of trust or mortgage above referred to; and it is agreed 
between said company and the holder of chis bond that no recourse 
shall be had for its payment to the individual liability of any 
stockholder of said company, and that in case of any default in the 
payment hereof the said company hereby waives the benefit of any 
extension, stay, orappraisement laws now existing or that may here- 
aiter exist. 

This bond shall pass by delivery or by transfer on the books of 
the company in the city of New York. After a registration of 
ownership certified hereon by the transfer agent of the company 
no transfer..except on the books of the company, shall be valid 
unless the last transfer be made to bearer by the transfer agent of 
the company, which shall restore transferability by delivery, but 


this bond shall continue subject to successive registration 
1186 and transfers to bearer as aforesaid, at the option of each 
holder. 


This bond shall not be valid or obligatory until itshall have been 
authenticated by a certificate endorsed hereon and duly signed by 
the trustees under the mortgage aforesaid. 

[n witness whereof the said company have caused the foregoing 


_ 


to be attested in its behalf by its president and secretary, and its 
corporate seal to be affixed hereto, and the interest warrants hereto 
annexed to be signed by its secretary, at the city of Chicago, in the 
State of Illinois, this tenth (10) day of March, eighteen hundred 
and sixty-nine. 

— —, President. 


a re tm 


Ne re tary. 

S50. ( Coupon.) 

The Chicago, Danvilleand Vincennes Railroad Company will pay 
the bearer,at its agency,in the city of New York, thirty-five dollars, 
in coin, on the first day of ,A. D. —, for semi-annual interest 
on its first-mortgage bond No. —. 


S< cretlary. 


’ 
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Chicago, Danville and Vincennes Rail- 
road Company seven per cent.sinking-fund bond. $1,000. Prin- 
cipal and interest payable in United States gold coin at par. Prin- 
cipal payable Ap; i Ist, 1909. Interest payable April Ist and Oc- 
tober Ist, in New York. 


(Endorsement:) No. —. 


( Trustees’ Certificate.) 


We certify that this bond is one of a series amounting to 

1187 $2,500,000, described in and secured by the deed of trust or 

mortgage mentioned herein, bearing date March 10th, 1869, 
which is recorded according to law. 


Ct ee mmmamn aga 
5 


Trustces. 


Endorsed: Filed February 22nd, 1875. Conrad Tatge, clerk. 


1188 Exuipit G, E. L.O. May 25th, 1876. 


- 


W. B. Shattuck & Co., bankers, 25 Nassau street. 
New York, April 29th, 1872. 
To our correspondents: 

We send you herewith a few copies of a new circular concerning 
the Chicago, Danville and Vincennes railroad and its first-mortgage 
bonds. Please use them to the best advantage among your cus- 
tomers. 

We suggest that you invite the especial attention of your customers 
to the remarkably large earnings made upon this road during the 
four months of its operation. A railroad company that in the first 
half of its first year, the most trying time of any road’s history, can 
show net earnings enough to pay operating expenses, interest on its 
bonds, and a dividend upon its stock is going to protect its bond- 
holders. 

We hope to have frequent orders from you while we have any of 
these bonds in hand. The rapidity with which the bonds on the 
Illinois Division have been taken shows that investors appreciate 
the exceptionally strong financial cunditiun of this company. 

To show the unusual safeguards protecting the interests of stock- 
holders otf the Chicago, Danville and Vincennes Railroad Company 
we append below a copy of a contract between the company and 

one of its trustees. 
1180 And until further notice the price of the bonds will con- 
tinue the same as heretofore, viz., 90 and interest. 
Very truly yours, W. B. SHATTUCK & CO. 
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Contract Regulating the Disbursement of the Proceeds of Bond Sale. 
(Copy.) 


Whereas the Chicago, Danville and Vincennes Railroad Company 
are now extending and buil ling that division of their railroad in 
the State of Indiana, commencing at the terminous of the Illinois 
Division of said company’s railroad, on the boundary line between 
the State- of Illinois and Indiana, and extending thence southeasterly 
towards Brazil, in Clay county, in said State of Indiana, and for the 
purpose of providing a portion of the means for said extension have 
issued first-mortgage bonds on that portion of said extension already 
built and to be built amounting to one million and five hundred 
thousand dollars ($1,500,000), secured by a mortgage of said rail- 
roads and extension made to William R. Fosdick and James D. 
lish, trustees: Now, to more fully protect the interests of any per- 
sons or corporations who may hereafter become the owners or 
holders of said bonds, it is agreed on the part of said railroad com- 

pany that the said bonds or the money arising from their sale 
1190 shall remain in the hands of James D. Fish, one of the trus- 
tees and the president of the Marine National Bank, New 
York, to be delivered to the said railroad company only at the rate 
of eighteen thousand five hundred ($18,500) dollars per mile of ratl- 
road actually completed, or upon presentation of satisfactory vouch- 
ers for iron, material, or equipment actually purchased or other ex- 
pe nditures actually incurred for the parce 3 tion or equipment of 
said railroad, such vouchers to be acconipanied by a certificate from 
the chief engineer of the said company that they are correct or 
other evidence satisfactory to said trustee 

The said James D. Fish hereby accepts the custody of the said 
bonds, or the monies arising from their sale, for the purposes before 
mentioned. 


New York, April 23d, 1872 


(Signed) CHICAGO, DAN VILLE AND VINCENNES 
RAILROAD COMPANY, 
By W. D. JUDSON, President. 
JAMES D. FISH. 


Ex. G, B. L. O. 
Mav 25th, 1876. 


| hereby certify that the foregoing is a correct copy of Ex. G pro- 
duced in the examination herein, the original whereof is 
1191 annexed to the deposition of Samuel B. Dick, a witness ex- 
amined de bene esse in a certain cause pending in the superior 
court of the city of New York, wherein Alfred Heindekofer is plain- 
tiff against James D. Fish. 
EDWARD L. OWEN, 


U.S. Commissioner for the Southern District of New York. 
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Whereas the Chicago, Danville & Vincennes Railroad Company 
are now extending and building that division of their railroad 
in the State of Indiana, commencing at the terminous of the IIli- 
nois Division of said company’s railroad, on the boundary line 
between the State- of Illinois and Indiana, and extending thence 
southeasterly towards Brazil, in Clay county, in said State of Indiana, 
and forthe purpose of providing a portion of the means for said 
extension have issued first-mortgage bonds on that portion of said 
extension already built and to be built amounting to one million 
and five hundred thousand dollars ($1,500,000), secured by a mort- 
gage of said railroad and extension made to William R. Fosdick and 
James D. Fish, trustees: 

Now, to more fully protect the interests of any persons or corpo- 
rations who may hereafter become the owners or holders of said 
bonds, it is agreed on the part of said railroad company that the 
said bonds or the money arising from their sale shall remain in the 
hands of James D. Fish, one of the trustees and the president of the 
Marine National Bank, New York, to be délivered to the said rail- 

road company only at the rate of eighteen thousand five 
1193 hundred ($18,500) dollars per mile of railroad actually com- 

pleted, or upon presentation of satisfactory vouchers for iron, 
material, or equipment actually purchased or other expenditures 
actually incurred for the construction or equipment of said rail- 
road, such vouchers to be accompanied by a certificate from the chief 
engineer of the said company that they are correct or other evidence 
satisfactory to said trustee. 

The said James D. Fish hereby accepts the custody of the said 
bonds, or the moneys arising from their sale, for the purposes before 
mentioned. | 


New York, April 23d, 1872. 
J. D. FISH. 
C., D. & V. R. R. CO., 
By W. D. JUDSON, Pres’. 
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STATE OF ILLINOIs, | on 
Will County, Oe 


In the Circuit Court of Will County, to the January Term, A. D. 


1S7o. 
STEPHEN OSGOOD 
v's. 


THE CHICAGO, DANVILLE AND VINCENNES RAILROAD COMPANY, | 
William R. Fosdick, James D. Fish, James W. Elwell, William | 
D. Judson, and Amos Tenney. 


To the Honorable Josiah McRoberts, judge of the seventh judicial 
circuit, in chancery sitting: 

The petition of Wiiliam R. Fosdick, a citizen of the State of Con- 
necticut, James D. Fish, James W. Elwell, William D. Judson, and 
Amos Tenney, citizens of the istate of New York, res»vectively, re- 
spectfully show- that vour petitioners are the defendants in this suit, 
and that the same was brought by Stephen Osgood, plaintiff, on or 


¢bout the — day of February, A. D. 187571 the circuit court of 
Will county, to be held at Joliet, in the county of Will, in said State 
of Illinois, and that the said plaintiff is and was at the time — the 


bringing of this suit a citizen of the State of Massachusetts. 
And your petitioner- further resrespectfully shows that there 
1195 isand was at the time when this suit was brought a controversy 
therein between a citizen of the State of Massachusetts, to 
wit, the said Stephen Osgood, plaintiff in the said suit, and a citizen 
of the State of Illinois, to wit, The Chicago, Danville and Vincennes 
Railroad Company, and your petitioners, defendants herein; and, 
further, that the said plaintiff claims in the complaint in this suit 
as against your petitioners the sum of over eleven thousand dollars 
and foreclosure of mortgage, and that the matter in dispute in this 
suit, therefore, exceeds the sum of five hundred dollars, exclusive of 
costs. | 

That said suit is one in which there can be a final determination 
of the controversy, so far as it concerns your petitioners, without the 
presence of the other defendants as parties in the cause. 

And your petitioners further respectfully represent that this suit 
has not yet been tried, but that the same is pending for trial in the 
circuit court of Will county, in said State of Illinois, and that your 
petitioners desire to remove this suit before the trial thereof into the 
next circuit court of the United States to be held in the northern 
district of Lilinois, in the seventh circuit, at Chicago, in pursuance 
of the provisions of law as contained in the act of Congress ap- 

proved July 27th, A. D. 1866, entitled “An act for the re- 
1196 moval of causes In certain cases from the State courts,” and 
as amended by the act of Congress approved March 2nd, 
A. D. 1867, entitled “An act to amend an act entitled ‘An act for 
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the removal of causes in certain cases from State courts,’ approved 
July 27th, A. D. 1866.” 

And your petitioners say that they have made and filed the affi- 
davit required by said amendatory act, whereof a certified copy is 
hereunto annexed, marked “C,’ which they pray may be taken as 
a part of this petition; and that they are ready and willing to give 
such good and sufficient surety as this court may direct for their 
doing all acts and things required to be done by the said provisions 
of law upon the removal of a suit into the United States court, and 
they offer herewith their bond, executed by R. Ks. Goodell, 
as sureties, in the penal sum of one thousand dollars, conditioned 
that your petitioners shall enter in the next cirewit court of the 
United States to be held in the northern district of Illinois, in the 
seventh circuit, on the first day of its session, copies of all process, 
pleadings, depositions, testimony, and other proceedings in this suit, 


and doing such other appropriate acts as by the said act of 
pproy \ 


1197 Congress approved July 27th, A. D. 1866, and the act amend- 

atory therefo approved March 2d, A. D. 1867, are required to 
be done upon the removal of a suit into the United States court as 
eood and sufficient surety, according to the said provisions of law, 


ham) 


upon the removal of a suit into the United States court. 

And your petitioners therefore pray that the said bond may be 
accepted as good and sufficient surety, according to the said provis- 
ions of law, and that the said suit may be removed into the next 
circuit court of the United States to be held in the northern district 
of Illinois, in the seventh circuit, pursuant to the statute of the 
United States made and provided, and that no further proceedings 
may be had therein in this court; and your petitioners will ever 
pray, VC. 

KE. WALKER, 
Att'y for Petitioners. 
EK. PHELPS, Atty. 
ix. i, B L. O. 


May 26th, 1876. 


STATE OF ILLINOIs, | 
17/2 County, ‘heat 

kdwin Walker, being duly sworn, on oath deposes and says that 
he is the attorney of each and all of the foregoing-named petitioners, 
and that he makes this athdavit by their authority and at their re- 
quest. He further swears that said petitioners are non-resi- 

1195 dents of the State of Illinois, and are not at this date within 
sald state, and therefore are unable to personally make this 
affidavit. He further swears that he has read the foregoing petition 
and knows the contents thereof. and that the same is true of his 
own knowledge except as to those matters therein stated on infor- 
mation and belief, and as to those matters he believes it to be true. 


EDWIN WALKER. 


“we 


J 


aw 
ee 
a. 
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Subseribed and sworn to before me this 25d dav of February, A 
1). 1875. 
EGBERT PHELPS, 
| NOTARIAL SEAL. | Notary Public. 


We, the undersigned, are held and firmly bound unto Stephe 
Osgood, of the State of Massachusetts, in the sum of one thousand 
dollars, lawful money of the United States of America, to be paid to 
the said Stephen Osgood, his successors or assigns; for which pay- 
ment, well and truly to be made, we do hereby bind ourselves, our 
successors, our heirs, executors, and administrators firmly, by these 


presents. | 
Sealed with our seals. Dated the 23d day of February, A. D. 
1875. 
1199 Whereas a suit was brought on or about the — day of 


ebruary, A. D. 1875, in the circuit court of Will county, in 
State of Illinois, by the said Stephen Osgood against the said The 
Chicago, Danville and Vincennes Railroad Company, William R. 
Fosdick, James D. Fish, James W. Elwell, William D. Judson, and 
Amos ‘Tenney, and the same is now pending for trial in said eir- 
cuit court of Will county as aforesaid and is removable into the cir- 
cult court of the United States for the northern district of Illinois, 
in the seventh circuit, under the act of Congress approved July 27th, 
A. D. 1866, entitled “An act for the removal of causes in certain 
cases from State courts,’ as amended by the act of Congress ap- 
proved March 2d, A. D. 1867, entitled “An act for the removal of 
causes In certain cases from the State courts,’ approved July 27th, 
A. D. 1566: 

And whereas the said petitioners, by their attorney, have made 
and filed in the said circuit court of Will county, In the State afore- 
sald, the afhiidavit required by the said amendatory act, and have 
filed their petition in said circuit court of Will county, in the State 

aforesaid, for the removal of said suit into the next circuit 
1200 court of the United States to be held in the northern district 
of Illinois: 

Now, therefore, the condition of the above obligation is such that 
if the above-bounden R. EK. Goodell and —— —— shall enter or 
cause to be entered in the circuit court of the United States for the 
northern district of Illinois, on the first day of its stated session next 
ensuing after the order of the said cireuit court of Will county, in 
said State of Illinois, for the removal of said suit into said cireuit 
court, copies of all process, pleadings, depositions, testimony, and 
other proceedings in said suit, and do Or Cuuse LO be done such other 
appropriate acts as by the said act of Congress approved July 27th, 
A. D. 1866, as amended by the act of Congress approved Mareh 2d, 
r 1). LSb/, are required Lo be done upon the removal ot a sult into 
the United States court, then the above obligation to be void ; other- 
wise to remain in full force and virtue. 

R. E. GOODELL. oe 


een nme 
. 


rcy 
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1201 Ex. K., E. L.O. May 26, 1876. 


Chicago, Danville & Vincennes Railroad Company, No. 58 Pine 
street. 
New York, Dec., 3d, 1873. 

I’. W. Huidekofer, Esq., Meadville, Pa. 

D’r Str: I am in receipt of your favor of 2d inst and note your 
inquiries, to which I beg to reply as follows: 

The earnings of our road in 1872 were $627,955.32. The earn- 
ings for the first 11 months of this year, 1873, have been— 


san'y © Jaiy, inclusive, actual ..................«.-- $382,450 o7 

DORI cncicincnemns candnsmeien 69,608 47 

sep., ¥ anise didi meabaiaiiaaiia (2,275 60 

Uct., ee ee a OL Ie AONE EN Sei 79,099 14 

Nov., RN a a le 67,640. 91 
NN NT ME ET OORT a A 70,000 

Pe Sle POP oki: ounrimecnnieiiinn $737,072 74 


The approximate reports are usually from 3 to 5 per cent. below 
the actual results, which are not usually ascertained under 3 or 4 
months after the months are closed. Our operating expenses this 
year, we think, will be about 53%. 

The company owns 24 locomotives, 780 freight cars, 17 passenger 
and baggage cars, and the equipment referred to in our circulars as 
in use and not yet paid for, & the amount due upon which consti- 

tutes a portion of our floating debt, is 10 locomotives, 240 
1202 freight cars, and our shop tools, the balance due being about 
$254,000. 

The cash of our road is as follows: 


; 


INT CIID QUIEN wicnssiicssahiocictviteiitiiseicescncidligtenineiaaadanien $3,693,000 
Pn RNR. nnismismakinameipenenmnainnins ie 87,000 
3,780,000 

Paeneeet Geet, 08 OOF CICUIES .n.cwccnecccccnnesuemems $06,000 
Capital stock ...---- erihees ii Sasninn ‘inane eshatnnisieardenieaiiaeienicaaiaaa 2,921,800 
Total cost to the company .....-.-......-..... $7,507,800 


The actual cash cost, as near as we can state, is as follows: 


es CE NG) SII IG oa i.e ieiite: siticcoictier ecto ee ee $3,088,035 
Ie EMR OTE TE Eh i Ee $06,000 
Cash received for stock and estimated cash value of work 
re Ee ES Fee: ben WEEE 6 sien einen teiaicemne 2,020,900 
ELE OPE SMR ME TE Sa NE $5,914,935 


| 
| 
’ 
/ 
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The company has assets as follows : 


FOUR TOI iia ciisiciteresenieenneiee $1,262,000 
ROU UNNI OD iin iii einen 80,000: 
OF” IEEE a MARTE pare ee eRC ITED 80 693 


$1,422,693 


We have 153 miles of track graded & bridged ready for the track, 
with about one-half the ties on the ground, and about 12 miles ad- 
ditional partially graded, and a perpetual lease of one-half the C., 
C.& 1. C. R. R. track, from Dalton to the city limits of Chicago, 
over which we enter the city. 

Our road now runs into the heart of the Indiana coal- 
1203 fields in Fountain county, Ind., and for all practicable pur- 
poses for traffic may be said to be finished, although we ex- 

pect to extend it so far as graded in Indiana hereafter. 

Our whole road is built and equipped in an unusually substantial 
manner, and we do not.believe could be constructed now for the face 
of the bonds, debt, & stock in ecash—. e., $7,507,800. 

Our Mr. Chur expects to be in your place this week (or early next 
week) to confer with yourself and others in interest, and should he 
not be able to furnish you with such further information as you may 
desire I shall be pleased to do so at all times. © 

Yours very resp’y, W. D. JUDSON, Pres’t. 

Ex. K, E. L. O. 

May 26th, 1876. 


1204 Ex. L., E. L.Q. Mav 26th, 1876. 


The Chicago, Danville & Vincennes Railroad Company to J. E. 
187-. Young & Co., Dr. 


For balance of Sheldon Branch acc’t on J. E. Young & 

Co.’s books July 31, 73, transf’d. to this Co.; the ac- 

count properly belongs to us ...... .............. $73,950 87 
For balance of C., L. & C. R. R. ace’t on J. E. Young 

& Co.’s books at July 31, 73, to this Co., the note 

given in payment of same having been credited 


Spee Chis CRD BE ee neem eneec0n conscunemiiin 6,742 88 
For 85 miles of ballasting north of Watseka, at 15,000 

NP ND cenit sectsntneinieinmatanininenmeninsiiin ee 127,500 00 
For 20 miles of fencing north of Watseka, at 1,425 per 

UID ncsmse vinises aealapinin neem 28,500 00 


936.693 75 


The above, erroneously charged to grading account on J. E. Young 
& Co.’s books by F. E. Jones, sec’y, properly belongs to this Co., 
there being no provision for these matters in contract of Feb'’y 2d, 
1869. 

69—216 


- cae + Amiens Wy eR RS aS 
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i certify the above to be correct. 
(Signed) J.S. CAMPBELL. 


Approved for payment. 
(Signed) J. KB. X. 
Received , 187-, of the Chicago, Danville & Vincennes Rail- 
road Company two hundred and thirty-six thousand six hundred 
and ninety-three ;7,°, dollars in full payment of the above account, 
credit on acc’t. 


1205 & 1206 Ex. M. May 26,1876. E. L. O. 


“ Whereas efforts are being made by parties claiming to hold or 
represent the holders of a large amount of the first-mortgage bonds 
of the company to defeat the propositions which have been sub- 
mitted by the company to the holders of its first-mortgage bonas for 
funding the interest coupons due Oct. 1, 1878, April 1, 1874, Oct. 
1, 1874, and April 1, 1875, in exchange for the company’s “ convert- 
ible mortgage bonds” or “ certificates of indebtedness,” and the said 
disaffected parties L.ive invited and urged the bondholders generally 
to join them in instituting legal proceedings for the purpose of 
foreclosing the mortgages and selling the company’s road and prop- 
erty ; 

And whereas such legal proceedings will, if instituted, tend to 
impair the market value of all the company’s first-mortgage bonds, 
as well as the value of all its other outstanding securities; wii] put 
in peril the claims of all unsecured creditors of the company and 
the interests of the stockholders of the company, and may cause the 
removal from the company’s road of all rolling stock and machinery 
now in use by the company under leases and contracts which pro- 
vide that the same shall not become the property of the company 
until it has been paid for; 

And whereas it is manifestly for the interest of all borid- 

1207 holders, creditors, and stockholders of the company that the 

litigation referred to should be prevented, and that the inter- 

est coupons before referred to should be funded, to the end that the 

company may have time to make ami-able arrangements for the ad- 

justment of its financial affairs, the settlement of the claims of all 

classes of its creditors, and the protection of the interests of its stock- 
holders: Therefore 7 

Resolved, That James W. Elwell and W. D. Judson be, and they 
hereby are, appointed a special committee with authority to settle 
all claims against the company in such mode and manner and upon 
such terms and conditions as they may consider to be for the best 
interests of the company, whether such claimants be bondholders or 
the holders of any other claims or demands against the company, 
and in case arrangements are made for pledging the private prop- 
erty of any of the officers or stockholders of the company, or of any 
other party, person, or corporation, as security for any of this com- 
pany’s liabilities the said committee are authorized and empowered 
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to secure the owner or owners of such private property so pledged 
in -such manner on behalf of this company as said com- 
1208 mittee may consider advisable, necessary, or proper, and said 
committee are hereby authorized to carry any and all such 
arrangements and settlements which they may agree upon into 
effect without further reference to this board.” 


Ex. M, E. L. O. 
May 26, 1876. 


Ex. N, E. L.O. May 26, 1876. 
Extract from the Minutes of January 2d, 1875. 


“ Resolved, That an issue of bonds shall be made by the company, 
amounting in the aggregate to a sum not exceeding one million of 
dollars, in such denominations as the officers of the company may 
deem advisable, payable in not exceeding two years from date of 
issue, either with or without interest, and that the said bonds 
be secured by a chattel mortgage to a trustee or trustees upon 
all the locomotives, passenger, baggage, and freight cars, and 
all other machinery and shop tools and other personal prop- 
erty now owned by or in possession of the company, subject 

to such prior liens as there may ‘be upon the same in 
1209 favor of the bondholders of this company or any other par- 

ties, if any such prior liens exist, and that the president of 
the company be, and he hereby is, authorized, directed, and fully 
empowered to make, sign, and execute and seal with the corporate 
seal of this company the said chattel mortgage or deed of trust, and 
to acknowledge the same for and on behalf of this company for rec- 
ord, and on acceptance of said trust by the said trustee or trustees to 
cause the same to be recorded according to law, and thereupon to 
make, sign, execute, and prepare the said bonds for issue, and to use 
and dispose of the said bonds to settle and pay or to secure any por- 
tion of the indebtedness of the company.” 


Ex. N, E. L. O. 
May 26, 1876. 


1210 Exaipir O, BE. L. O. May 26, 1876. 
(Private.) 


New York, Nov. 11th, 1878. 
J. kh. Young, Esq. 

Drar Str: S——k is doing all he can to make us trouble and is 
urging on the trust Co. to have us consent to place the road in the 
hands of a trustee (really himself), who is to conduct all its affairs 
and receive and pay out all its money. He is pressing for our con- 
sent to such an arrangement, and in view of the present position we 
think you should at once have your clerks drop all other work and 
rewrite your books and take out of them alli of the transactions with 
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Walker from the beginning. Don’t fail to have this done without 
delay. Mr. J. says that if any debts stand on the company’s books 
to the Wabash Coal Company on ace. of stock that you have the 
amount charged to J. E. Y. & Co. and close the amount in that way. 
Do this at once. We had our meeting yesterday and passed the 
nocessary funding papers and they will be set afloat to-morrow, Mr. 
S. and his little scheme to the contrary notwithstanding, but you 
want to be prepared as well as possible for emergencies, and your 
clerks may be told that your reason for the change in books is to 
have the entries of the Walker matter rest with you personally, the 

company not being liable on that paper. Should matters 
1211 be liable to culminate suddenly in any unfavorable aspect we 

will wire you to that effect, and we shall want you to stop all 
payments and gather the sinews of war for a winter’s campaign, 
which we don’t believe will ensue, but we must be ready if possible. 


Yours very truly, AMOS TENNEY. 
1212 Whereas the Chicage, Danville and Vincennes Railroad 


Company are now extending and building that division of 
their railroad in the State of Indiana, commencing at the terminous 
of the Illinois Division of said company’s railroad on the boundary 
line between the States of Illinois and Indiana, and extending thence 
southeasterly toward Brazil,in Clay county,in said State of Indiana, 
and for the purpose of providing a portion of the means for said ex- 
tension have issued first-mortgage bonds on that portion of said 
extension already built and to be built, amounting to one million and 
five hundred thousand dollars ($1,500,000), secured by a mortgage 
of said railroad and extension made to William R. Fosdick and 
James D. Fish, trustees: Now, to more fully protect the interests of 
any persons or corporations who may hereafter become the owners 
or holders of said bonds, it is agreed on the part of said railroad com- 
pany that the said bonds or the money arising from their sale shall 
remain in the hands of James D. Fish, one of the trustees and the 
president of the Marine National Bank, New York, to be delivered 
to the said railroad company only at the rate of eighteen thousand 

five hundred ($18,500) dollars per miie of railroad actually 
1213 completed or upon presentation of satisfactory vouchers for 

iron, material, or equipment actually purchased or other ex- 
penditures actually incurred for the construction or equipment of 
sald railroad, such vouchers to be accompanied by a certificate from 
the chief engineer of the said company that they are correct, or other 
evidence satisfactory to said trustee. 

The said James D. Fish hereby accepts the custody of the said 
bonds or the monies arising from their sale for the purposes before 
mentioned. 

New York, April 23d, 1872. 

CHICAGO, DANVILLE & VINCENNES 
RAILROAD COMPANY, 
By W. D. JUDSON, President. 
JAMES D. FISH. 
Ex. O, E. L. QO. 
May 26, 1876. 
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1214 ExHIBIT P, E. L. O. May 26, 1876. 


New York, Nov. 14th, 1878. 
J. E. Young, Esq. 

Dear Sir: We are plowing with the bondholders, and Cheer will 
leave for Boston and N. England Sunday night, and we hope for 
some substantial progress next week. 

Mr. J. has replied to Mr. S—k’s polite invitation respectfully de- 
clining the same. So far as we know, he has made no further move, 
nor do we see how he ean before the first of April. Fortunately our 
trustees, Messrs. I’. & F., are all right, and will oppose any move by 
outside parties. Seethe mortgage. We think the Walker land- may 
as well remain as they are—in your name—for the present, and the 
other lands in your name pass to C. J. & J. 'T., and these should be 
taken out of the company’s books that are being rewritten. We 
should like a word from you two or three times a week by letter, 
that we may be posted on your progress in the Walker matters, 
prospects of finances, earnings, ete. 

We shall have to draw upon you during the baiance of this month 
for about five thousand dollars,so please reserve from receipts and 
keep for the purpose enough to meet it. 

We have a good many notes to mature the-last part of the month 
and will have to pay the interest. 

Yours very truly, AMOS TENNEY, 7 


1215 (Private.) 
New York, Nov. 15th, 1873. 
J. k. Young, Esq. 

Dear Str: When Shattuck commenced selling the Indiana Di- 
vision bonds he insisted upon having it understood (so that he could 
say it) that the bonds would only be sold as fast as the road was built 
or as the money was needed and used for construction, materials, or 
equipment. Accordingly he prepared a mem., which Mr. Fish signed, 
as well as myself, of which he (S.) has a copy only, and copy of which 
find enclosed. 

Mr. F. is now nervous about it, and I have promised to send to 
you for certificates conforming tothe paper. I wish you would make 
this up in a form to show the different classes of work and mate- 
rials. Convey the whole line from main line to end of track below 
Covington; below that to the Montezuma and through the Raccoon 
Valley. Do not give the number of miles. 

The balance-sheet just received from Mr. Campbell shows Indiana 
Division debit $672,906.06, which does not include the iron or any 
equipments. 

We will send you the particulars of these items Monday, and 
meantime please get your rough figures made up for the other 

items. 
1216 It is very ne¢essarv to be prompt about this. 
Yours truly, | 


(Signed) W. D. JUDSON. 
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P. S—We want the whole cost Ind’a Div. to show 13 to 14 hun- 
dred thousand, including iron, equipments, ete., etc. 


mx. &. oe bes ©. 
May 26, 1876. 


EXHIBIT Q, E. &. O. May 27, 1876. 
Chicago, Danville & Vincennes R. R. Co., No. 38 Pine St. 


New York, Sept. 25, 1875. 
J. KE. Young, Esq. ' 

Dear Str: There are sundry credits to which J. E. Y, & Co. are 
entitled to for which the proper entries should be made at once. 
We have paid coupons in gold prior to this present date amounting 
to $384,929; the premium paid on the gold was $54,110; total 
amount, $439,039, for which J. E. Y. & Co. should have credit for 
coupons paid. 

They should also be credited for value of equipment furnished by 
them in excess of the contract as follows: 


DS SOE, Bite Chinen ce wndinceenicdmameiedaiee $62,500 
l switching locomotive...........- int ations sindiaibiacviin 10,000 

oe Tie a a 
ERS Ci cictitniiminncnweneyenn aaeeniel 4,000 

80 box & stock acai de lice hence iia dite alia 60,000 
Fe ee INIA) Ge bathe dks teen vis nmisiinn .-- 49,400 
193,900 


(Over.) 


Then by the contract, you will see, they are entitled to credit for 
any amount spent for permanent ballasting and fencing & whatever 
else they may have furnished in excess of the contract. 

Please figure up these items as large as your conscience will 
justify and have Mr. Campbell make the entries forthwith. We 
would like the above items (7. ¢., those on this page) large enough, if 
possible, to justify the issue of, say, $500,000 stock (or near that) to 
satisfy them, leaving the items on previous page, $439,039 and 
$193,900 (together with $632,939), to their credit in addition. 

In short, we want to bring up the stock to near 3 millions in 
addition to an open credit to J. E. Y. & Co. for $632,939, which will 
be disposed of by the entries pertinent to the disposition of the Ind. 
Div. bonds sold—say construction—the particulars of which you 
have at your office, rails, equipment, &e., &e., which we will analize 
in due time. 

Please acknowledge rec’t of this and advise me of the entries 
made. 

Yours truly, 
(Signed) W. D. JUDSON, 

Please attend to this promptly and oblige. 


bx: @. w. fs ©. 
May 27, 1876. 
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1218 Ex. R, E. L.0. May 27, 1876. 


New York, Oct. 13th, 1875. 
J. E. Young, Esq. 

D’k Sir: I am in receipt of yours of 10th, inquiring in relation 
to entries for extra work, but did not receive your T. D., to which 
you refer, on the same subject. 

Referring to the suggestions in my letter of Sept. 25th, | will add 
that I mean only items for work, materials, &c., furnished by J. E. 
Y. & Co. on the Illinois Division, under the contract of Feb. 2, 69, 
in excess of what the contract calls for. 

If work has been done & materials furnished since the line was 
completed, the cost of which has gone into the company’s books in 
the regular way & paid for from the Co.’s treasury, such items, of 
course, should not be included. 

But whatever J. E. Y. & Co. put into & furnished for the I}linois 
Division in excess of what the contract calls for they should be cred- 
ited for. 

These items may be grading, bridging, tying, and R. of W., or they 
may not. If any of these things have been furnished in excess of 
what the contract calls for they should be credited, but I am not 

able to say, not knowing the facts. 
1219 The coupons paid and extra equipment named in my let- 
ter, Sept’r 25th, there is no doubt about, but you will have to 
figure about the balance. 

| have supposed that the cost of construction on the Indiana Di- 
vision and all other construction since the road was opened for 
traffic, say since Jan’y 1, 72, has been charged up on the Co.’s books. 
Am I right? 

Please let me know particulars of the entries for this extra work. 

Yours truly, 
(Signed) W. D. JUDSON. 


Bx. R, EB. L. QO. 
May 27, 1876. 


Exurpeit 8, E. L. O 


New York, Nov. 19th, 1875. 
J. E. Young, Esq. 

DEAR Sir: In order to keep you posted on our funding pro- 
gramme I hand you enclosed a few copies of our printed documents. 
The one (printed) giving items of our floating debt we send only to 
such parties as make inquiry upon that subject. The one in manu- 
script we have not printed, and only show it occasionally in excep- 
tional cases. .It does not include all the debt in Chicago, but we 
thought it best to make it up in this shape. ‘The stock is put at 

$2,921,800 (which is not all issued), and we have named the 
1220 cash actual cost of stock as about one million less. I would 
not advise that you show the manuscript document unless in 
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an exceptional case. The long printed document, of course, show 
to Jackson or others interested. 
Yours truly, | 
(Signed) W. D. JUDSON. 


Exhibit 8, E. L. O. 
May 27th, 1876. 


Exurpit T, E. L.O. May 27th, 1876. 


New York, Dee. 15th, 1875. 
J. BE. Young, Esq. 

Dear Sir: There are between 80 and 90 of our bonds owned in 
Meadville, Pa. Shattuck has been at work manipulating the hold- 
ers, but Mr. Cheer went there and succeeded in turning the tide so 
that he felt certain of getting them all to fund. Hinderkoper 
(writer of the letter of which the annexed is a copy) is the leading 
spirit there,and whatever he decides will control them all. 

Where he got the information he writes about we have no idea ; 
perhaps he has not obtained it at all and only writes for bunkum 
and by way of inquiry. We don’t suppose what he says has any 
foundation, but, be that as it may, we wish you would have your 

ch’f engineer write me upon the subject such a letter as we 
1221 can show to Hinderkoper or anybody else ; and then you write 

me the facts, which I will not show unless it is in satisfactory 
shape to do so. 

I suppose the bridge and culverts are as well built and in as good 
condition as on the general average of our Western roads, and proba- 
bly better, as I know the whole work is more thoroughly done than 
on any new road I ever saw, Kast or West. 

Yours truly, | 
(Signed) W. D. JUDSON, Pres’. 


Exhibit T, E. L. O. 


Exaipit X, E. L. O. May 26th, 1876. 


Chicago, Danville & Vincennes Railroad Company, No. 38 Pine 
street. 
New York, Nov. 6, 1878. 

Enclosed please find copy of the proceedings of our board of 
directors relating to the present financial condition and wants of 
our company. 

Also a brief statement of facts from the committee appointed to 
take the necessary measures for carrying the action of the board 
into effect. 

Also two propositions to the holders of our first-mortgage bonds 
for funding coupons, and agreements for bondholders’ signa- 

Lures. 
1222 The financial condition of the company is as follows: 


WILLIAM R. FOSDICK ET AL., &€. 


Bonds Sold. 


First-mortgage bonds, Illinois Division. ~...-...--.--- 
Do. do. Pe 2: ac anmcmaneiee 


CP UTETES CURIS DI i tk eect rencnccns oe 


Floating Debt. 


RAGIAD CA OUI iv sesniensnenen ei einen cette ctieeniniaeils 
Due on locomotives, cars, and shop tools recently placed 
upon the road, the builders retaining ownership until 
ee eben CFR MRI OEE citer sce tecnunsncnnnn 


$? 484.000 
F 


204 O00 


$3,695 OOO 


$7,000 


3,780,000 


— 


$396,000 


254.000 


‘or supplies, iron, and labor, about..._....-...------ 156,000 
$806,000 

Total bonded and floating debt.............-..--...-. $4,586,000 
Capital stock....- - asinine Vendineintneen nitiumiai 2,921,800 
ee ee bitin ccnawcccccctiunen .~ $7,507,800 

The company has assets as follows: 

a i tncecneciwnnnskeees $307,000 
Cate Vertibes SIOTRND BO ccinnctenns cotcoccncncene 913,000 
Town bonds due the company....-~. ...........-----.- 42,000 
i sepia deed 80,000 
DOGS CRs cites ee anime enn unmdninn 80,693 


If the coupons for two years are funded in either of the modes pro- 

posed the net earnings of the road and the negotiation of a por- 

1223 tion of the unsold securities will unquestionably enable the 

company to protect the equipment recently put upon the road, 

pay its floating debt, and resume and continue the regular payment 
of its coupons in future. 

We hope that vou will give your assent to whichever plan appears 
to be most satisfactory to yourself, and will be much obliged if you 
will return the agreement with your signature. 

Very respectfully, W. D. JUDSON, President. 


Fixhibit X, E. L. O. 


The President of the United States of America to William D. Jud- 
son, Amos Tenney, William R. Fosdick, James D. Fish, John D. 
Fish, James W. Elwell, George C. Borland, Greeting: 

We command you that all and singular, business and excuses be- 
ing laid aside, you and each of you be and appear in your proper 
70—216 
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persons before E. H. Owen, a commissioner appointed by the circuit 
court of the United States of America for the southern district of 
New York, in the second circuit, at the office of Emmett, Burnett & 
Hammond, 120 Broadway, in the city of New York, in the said 
southern district of New Yerk,on the 22d day of May, one thousand 
eight hundred and seventy-six, at 10 o’clock in the forenoon 
1224 of the same day, to testify all and singular what you and 
ach of you may know in a certain: case in equity now de- 
pending undetermined in the circuit court of the United States for 
the northern district of Illinois, wherein William R. Fosdick and 
others are complainants, Stephen Osgood and others are petitioners, 
and the Chicago, Danville and Vincennes Railroad Company and 
others are defendants, on the part of the complainants and petition- 
ers, and this you or either of you are not to omit under the penalty 
upon each and every of you of two hundred and fifty dollars. 
Witness Hon. M. R. Waite. Chief Justice of the Supreme Court 
of the United States, at the city of New York, on the 20th day of 
May, in the year of our Lord one thousand eight hundred and sev- 
enty-six. 


JOHN I. DAVENPORT, Cler-. 


1225 Motion of UC. C. Merriman, People’s Bank of Wheeling, West Va., 
Wm. H. Stevens, Wm. M. Moore. and Wm. L. Duncan to File 
Interve ning Petition Herein. 
UNITED STATES OF AMERICA, 
Northern District of Illinois. | 


WILLIAM R. Fospick and JAmges D. Fisu | 
V8. t Bill in Chan- 
CHICAGO DANVILLE AND VINCENNES RAILROAD Co. cery. 
etal. 
and 


CHICAGO AND EASTERN ILLINOIS RAILROAD Co. ef al. 
vs. Cross-Bill. 
WILLIAM R. Fospick. 


And now comes Corydon C. Merriman, William H. Stevens, The 
People’s Bank of Wheeling, West Virginia, William M. Moore, and 
William L. Duncan, by McCoy, Pope & McCoy, their solicitors, and 
having given notice of this their motions to all parties in interest 
herein,ask leave to file herein instanter their intervening petition as 

judgment creditors of said Chicago, Danville and Vincennes 
1226 Railroad Co., this court having herein exclusive control and 

jurisdiction of all the property and assets of said judgment 
defendant, and ask for a rule on said parties herein, who are made 
defendants to said intervening petition, to answer said inte*vening 
petition within some short day to be fixed by this court. 

Dated June 5th, A. D. 188 

McCOY, POPE & McCOY, 


Solicitors for said Interve ning Petition-s. 


WILLIAM R. FOSDICK ET AL., &C. DDO 
Endorsed: Filed June 6, 1884. Wm. H. Bradley, cl’k. 
1227 Notice of Motion for Leave to File Intervening Petition, ec 
United States Circuit Court, Northern District of Illinois. 


Wititiam R. Fospick and James D. F isu ) 


US. | Bill and Amendments. 
CHICAGO, DANVILLE AND VINCENNES RAIL- | In Chancery. 
ROAD et al, 
and 


CHICAGO AND EASTERN ILLINOIS RAILROAD | 
Co. et al. 
Us, > Cross-Bill. 
WittiAM R. Fospick and James D. F isu | 
et al. 


Mess. M. W. Fuller, Esq., solicitor for Mess. Fosdick and Fish; E. 
Walker, for Chicago, Danville and Vincennes Railroad Co.; Henry 
Crawford and Lawrence, Campbell and Lawrence, for Chicago and 
astern Illinois Railroad Co. and F. W. Hurtukoper et al. : 


1225 You are hereby notified that on Monday, June 9, 1884, be- 
fore Hon. H. W. Blodgett, on his contested-motion calender, 
we shall call up the motion of Corrydon C. Merriman and others for 
leave to intervene herein, as per notice heretofore served on you and 
hereto attached, when and where you can appear if you see fit. 
McCOY, POPE & McCOY, 
kor Interveners. 


STATE OF ILLINOIs, | |. 
County of Cook, if at 
Charles A. Robbins, being first duly sworn, says that he, on June 

6th, 1884, served the within notice by leaving a copy thereof in the 

oftice of the within-named E. Walker; also by leaving a copy thereof 
in the office of the withiri-uamed Henry Crawford; also by leaving 

a copy thereof in the office of the within-named M. W. Fuller; also 

by leaving a copy thereof with Mr. Campbell, of the firm of Law- 

rence, Campbell & Lawrence, within named. 
And further says not. 
CHARLES A. ROBBINS. 


Subscribed and sworn to before me this 7th day of June, A. D. 
1SS4. 

MERRITT W. PINCKNEY, 

[ SEAL. | Notary Public, Cook County, Illinois. 
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or 
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on 


1229 United States Cireuit Court for the Northern District of I)li- 
nois. 


WiruraAmM R. Fospick and James D. FIsu ) 
vs. | Bill and Amendment, 
CHICAGO, DANVILLE AND VINCENNES Rait- { &e. In Chancery. 


Roap Co. et al. 
and 


CHICAGO AND EASTERN IriiNots’ RAIL- ) 
ROAD Co. e€ al. 
vs. 


WILLIAM R. Fospick et al. 


Cross-Biil. 


Mess. M. W. Fuller, solicitor for Mess. Fosdick and Fish: E. 
Walker, Esq., solicitor for Chicago, Danville and Vincennes Rail- 
road Co.; Henry Crawford and Lawrence, Campbell and Lawrence, 
solicitors for Chicago and Eastern Illinois Railroad Co., F. W. Hui- 
dukoper, et al. : 

You will please take notice that on Thursday, June 5, 1884, at ten 
o’clock a. m., or so soon thereafter as counsel can be heard, we shall 
appear before his honor H. W. Blodgett, judge of said court, in his 
court-room, in chambers, as he may be found, and ask leave to file 


instanter in said cause an intervening petition on’ behalf 


1280 of Corydon C. Merriman, William H. Stevens, The People’s 

Bank of Wheeling, West Virginia, William M. Moore, and 
William L. Duncan, creditors of said Chicago, Danville and Vin- 
cennes Railroad Company, and for a rule on the parties to said cause, 
who are made defendants to the said petition, to answer the same, 
wlren and where you can appear if you see fit. 

Chicago, Illinois, June 4th, 1884. 
McCOY, POPE & McCOY, 
Solicitors for said Interveners. 


Service of a copy of above notice accepted June 4, 1884. 


STATE OF ILLINOIS, | 
County of Cook, | 


Charles B. McCoy, being first duly sworn, says that on Wednes- 
day, June 4th, 1884, during business hours, he served the within 
notice by leaving true copies thereof for said within-named E. 
Walker in his office, with his law clerk, then in charge of his office : 
on Henry Crawford by leaving such copy with his private secre- 

tary, then in charge of his office; on M. W. Fuller by leaving 
1251 copy in the hands of his law clerk, then in charge of his office, 

and on Lawrence, Campbell & Lawrence by a copy thereof 
delivered to Charles H. Lawrence, a member of said firm and attor- 
neys, being the attorneys of record for said parties herein named. 


CHARLES B. McCOY. 


$8 ~ 


= 4- 
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Subscribed and sworn to before me this 4th day of June, 1884. 
MERRITT W. PICKNEY, 
[SEAL. | Notary Public, Cook County, Illinois. 
Endorsed: Filed June 7, 1884. Wm. H. Bradley, el’k. 
1232 On June llth, A. D. 1884, the following order was entered 
before Hon. Henry W. Blodgett, district judge: 


Witur1aM R. Fospick and James D. Fisa 
us, ; 
THE CyicaGo, DANVILLE AND VINCENNES RalIc_- | 
ROAD COMPANY. 


-In Chancery. 


Now come the parties, by their solicitors, and the motion of Cory- 
don C. Merriman, William H. Stevens, The People’s Bank of Wheel- 
ing, West Virginia, William M. Moore, and William L. Duncan to 
intervene herein now comes on to be heard, and after hearing the 
arguments of counsel the court, being sufficiently advised in the 
premises, overrules said motion. 


1233 United States Circuit Court, Northern District of Illinois. 


WititramM R. Fospick and James D. Fisu, | 
‘Trustees, Xe. | 
—— In Chaneery. Orig- 
Us, . . . ‘ 
: ae a7 Ce ' inal and Amended 
CHICAGO, DANVILLE AND VINCENNES RaAIL- | - . 
ae <a Bill and Supple- 
road Company; James W. Elwell and KR. > 
wr -.. a f mental and 
Biddle Roberts, Trustees Chicago and [ast- | . 
a ae . ! , Amended Supple- 
ern Illinois Railroad Co.; Frederick W. | aeantah itl 
. re , ‘ " < > ° 
Huidekoper, Thomas W. Shannon, John | 
M. Denison, et al. j 


And now comes Corydon C. Merriman, William H. Stevens, The 
People’s Bank of Wheeling, West Virginia, William M. Moore, and 
William L. Dunean, judgment creditors of said Chicago, Danville 
and Vincennes Railroad Co., having judgments which are liens on 

the property or a part thereof of said defendant, and ask 
12384 leave to be made defendants to the supplemental and amended 

supplemental bill of said complainants, filed herein, subse- 
quent to such judgments and liens, and wherein a decree of fore- 
closure and sale of the equity of redemption of said Chicago, Dan- 
ville and Vincennes Railroad Company without redemption 1s 
sought, and present to the court, their petitioner setting up the 


‘grounds of such motion. 


Chicago, Illinois, June 11, 1884. 
CORYDON C. MERRIMAN, 
WM. H. STEVENS. 
PEOPLE’S BANK OF WHEELING, 
WEST VIRGINIA, 
WILLIAM M. MOORE, anp 
WILLIAM L. DUNCAN, 
By McCOY, POPE & McCOY, Their Solicitors. 
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Messrs. M. W. Fuller, complainants’ yer seat E. Walker, for Chi 
cago, Danville and Vincennes R. R. Co.; Henry Crawford and 
Lawrence, Campbell & Lawrence, for C shannon Eastern Lilinois 
Railroad Co. and F. W. Huidekoper, Shannon and Denison, and 
R. Biddle Roberts, for James W. Elwell, trustee, «c. : 


You are hereby notify that on Monday, June 11, 1884, at 

1235 ten o’clock a. m., or so soon thereafter ascouusel can be heard, 

we shall, before his honor Judge Blodgett, call up the within 

motion and present such petition for the action and disposition 

thereof by said court, when and where you can appear if you see fit. 
McCOY, Pt IPE & McCOY, Solicitors. 


I have this day received copy of this notice. 
June 14, ’S4. 
H. CRAWFOI 
M. W. FULLI 
R. BIDDLE ROBERTS. 
STATE OF ILLINOIs, |... 
County of Cook. j ~s 
Merrett W. Pinckney, being first duly sworn, doth depose and 
say that he served the within notice on E. Walker, attorney for 


Chicago, Danville & Vincennes R’y Co., by leaving a true copv of 


the same with the gentleman in charge of his office, on the 14th day 
of June, A. D. 1884, during regular business hours. 


MERRETT W. PINCKNEY. 


Subscribed & sworn to before me this 14th day of June, A. D. 
1SS4. 
[ SEAL. | LINCOLN BROOKE, 
Notary Puhlic. 


indorsed: Filed June 11th, 1884. Wm. H. Bradley, el’k. 


1236 On June 25rd, A. D. 1884, the following order was entered 
before Hon. Henry W. Blodgett, district judge: 


~ 


Wintnram R. Fospick ef al. 
CHICAGO, DANVILLE AND VINCENNES RAILROAD {| 
CoMPANY ef al. J 


In Chancery. 


Now come the parties, by their solicitors, and now comes on to be 
heard the motion of Corydon C. Merriman, William H. Stevens, 
The People’s Bank of Wheeling, West Virginia, William M. Moore, 
and William L. Dunean to be made parties defendant to the sup- 
plemental and amended supplemental bill herein, and after hearing 
the arguments of counsel the court overrules said motion ; and also 
at this time comes on to be heard the motion of the National Citv 
Bank of Ottawa, Illinois, to be made a party defendant to said bills; 
which motion ts heard by the court and taken under advisement. 


e 
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1237 Certificate of Evidence. 


UNITED STATES OF AMERICA, Pa 
y . . . . . > SS 
Northern District of Illinois, | 


In the Cireuit Court of the United States for said Distriet 


WitiiamM R. Fospick and James D. Fisa ) InChancery. Bill and 

Us, | Amended Bill and 

CHICAGO, DANVILLE AND VINCENNES RatL- > Supplemental and 

Road Company, James W. Elwell, R.| Amended Supple- 
Biddle Roberts, e¢ al. |! mental Bills. 


and 


CHICAGO AND EASTERN ILLINoIs RAILROAD |) 
COMPANY in > 
( ross- Bill. 
vs. 


WittiAM R. Fospick and James D. Fisu etal. | 


Present: The Hon. Henry W. Blodgett, judge of said court. 

Be it remembered that heretofore, to wit, on June 11, 1884, Cory- 
den C. Merriman, Willian H. Stevens, The People’s Bank of 
Wheeling, West Virginia, William M. Moore, and William L. Dun- 
can having first given notice to all parties interested in said cause 
and entered their metion therefore and tendered sufficient bond and 
security for their costs, applied to the court for leave to intervene in 
said cause and file therein their intervening petition and exhibits 
thereto as follows, to wit: 


12388 Uwnirep STATES OF AMERICA, 
Northern District of Illinois, | 


In the Circuit Court of the United States for said District. 


WILLIAM R. Fospick and JAmegs D. I isn, ) 
Complainants, | In Chancery. Original 
vs. - and Amended and 
THe CuicaGo, DANVILLE AND VINCENNES | Supplemental Bill, &e. 
RAILROAD Co. and Others, Defendants. | 


and 
CHICAGO AND EASTERN ILLINOIS RAILROAD ) 
Co. | 
vs. » Cross- Bill. 
CuHicaGo, DANVILLE AND VINCENNES RaAlI_- | 
ROAD Co. et al. | 


Intervening petition of Corydon C. Merriman, William H. Stevens, 
The People’s Bank of Wheeling, West Virginia, William M. 
Moore, and William L. Dunean, filed herein by leave of said 
court first hac and obtained. 

To the honorable judges of said court, in chancery sitting : 

Your petitioners, Corydon C. Merriman, who is a citjzen of the 
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State of New York, William H. Stevens, who is a eitizen of the 
State of Michigan ; The People’s Bank of Wheeling, West Virginia, 

a corporation duly organized and existing under the law of 
1239 the State of West Virginia; William M. Moore, a citizen of 

the State of Louisiana, and William L. Dunean, a citizen of 
the State of Maryland, respectfully represent unto your honor that 
in the July term, A. D. 1878, of the circuit court of the United 
States for the northern district of [llinois your petitioner, Corydon 
C. Merriman, by the consideration and judgment of suid court, re- 
covered against The Chicago, Danville and Vincennes Railroad 
Company, defendant herein, two certain judgments, one for the sum 
of fifty-seven thousand eight hundred fifty-eight dollars and twenty 
cents and the other for the sum of eleven thousand and seventy-six 
doliars and six cents, for his damages and costs in that behalf sus- 
tained, as by the records of said judgments in the office of the clerk 
of.said court, and to which your petitioners pray leave to refer, will 
more fully and at large appear. 

That heretofore, in the term of June, A. D. 1875, of the superior 
court of Cook county, Illinois, in said district, by the consideration 
and judgment of said superior court, your petitioner, William H. 
Stevens, recovered against the Chicago, Danville and Vincennes 
Railroad Company the sum of eight thousand seven hundred sixty- 
seven dollars, and in the term of December, A. D. 1876, of said 

superior court your petitioner, The People’s Bank of Wheel- 
1240 ing, recovered against the said Chicago, Danville and Vin- 

eennes Railroad Company the sum of ten thousand two 
hundred and sixty-nine dollars, and your petitioner, William M. 
Moore, recovered against said Chicago, Danville and Vineennes 
Railroad Company the sum of nine thousand two bundred and 
fifty dollars, and in the term of May, A. D. 1884, of said superior 
court your petitioner, William L. Duncan, recovered against the 
said Chicago, Danville and Vincennes Railroad Company the sum 
of twenty-four thousand three hundred and seven dollars for their 
respective damages and costs in that behalf sustained, as by the 
records of said respective judgments in the office of the clerk of 
said superior court, and to which or to duly certified copies thereof 
your petitioners pray leave to refer, will more fully and at large 
appear. 

That said judgments so recovered by your petitioners remain- 
ing in full force and effect, and the damages and costs aforesaid 
unpaid and unsatisfied, petitioners, respectively, for the purvose of 
obtaining satisfaction of their said respective judgments, sued and 
prosecuted out of the said courts writs of the people called fier: 

facias, those upon the judgments in favor of the petitioner, 
1241 Corydon C. Merriman, being directed to the United States 

marshal for the northern district of Illinois, and those in 
favor of your other petitioners being directed to the sheriff of Cook 
county, Illinois, in said district, by which said writs the said officers 
were commanded that of the goods and chattels, lands and tene- 
ments, of said Chicago, Danville and Vincennes Railroad Company 
they cause to be made the amounts of said respective judgments 
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and costs; that said writs were duly endorsed and delivered to said 
officers, respectively, to be executed in due form of law; that said 
officers thereafter returned on said respective writs that they found 
ho property of said defendant subject Lo levy, and that they there 
fore returned the said writs no property found and no part satisfied, 
the dates of the respective issuance and return of said writs having 
been as follows, viz: On the judgments of petitioner, Corydon C. 
Merriman, issued October 25th, A. D. 1878, delivered to the marshal 
November 21, 1878, and returned as aforesaid on December 4, 1878; 
on the judgment of petitioner, William H. Stevens, issued Novem- 
ber 26, 1875, and delivered to the sheriff November 27, 1875, and 

returned as aforesaid on December 4, 1875; on the judg- 
1242 ments of your petitioners, The People’s Bank of Wheeling, 

West Virginia, and William M. Moore, three executions on 
each of said judgments, issued, respectively, December 7, 1876, May 
22, 1877, and March 29, 18582, delivered to the sheriff, respectively, 
on December 12, 1876, May 22, 1877, and April 25, 1852, and re- 
spectively returned as aforesaid on March 7, 1877, August 20, 1877, 
and June 29, 1882, and on the judgment of petitioner, William L. 
Dunean, issued May 16, 1884, delivered to the sheriff and returned 
as aforesaid-‘on May 19, 1884, as by the said writs of feri facias and 
the directions and the returns of said officers endorsed thereon as 
aforesaid, still on file in the offices of the clerks of said courts, re- 
spectively, will more fully appear, and to which or to daly certified 
copies thereof petitioners pray leave to refer. 

That all of said judgments still remain in full force and effect, 
not reversed or satisfied or otherwise vacated, and that the said 
Chicago, Danville and Vincennes Railroad Company has not paid 
the same to your petitioners or any of them, but has hitherto wholly 
neglected and refused so to do; that there is now actually and 

equitably due to petitioners, respectively, upon the aforesaid 
1245 judgments the following sums, with interest thereon from the 

respective dates following, over and above all claims of said 
Chicago, Danville and Vincennes Railroad Company, by way of 
set-off or otherwise, viz., to petitioners— 

Corydon C. Merriman, $63,934.26, with interest from July 5, 1878. 

William H. Stevens, $8,767.00, with interest from June 8, 1875. 

People’s Bank of Wheeling, $10,269.00, with interest from Decem- 
ber 7, 1876. 

William M. Moore, $9,250.00, with interest from December 7, 1876. 

William L. Dunean, $24,307.00, with interest from May 16, 1884. 

That the indebtedness which has been merged in the respective 
judgments of your petitioners was all incurred by said Chicago, 
Vanville and Vincennes Railroad Company for purchase-money of 
a part of its real estate and property hereinafter described, and ex- 
isted prior to and ever since the year A. D. 1875 as a valid subsist- 
ing indebtedness of said Chicago, Danville and Vincennes Railroad 
Company, and said judgments are now liens on its property herein- 
after specified. 

That said Chieago, Danville and Vincennes Railroad Company 
is a corporation duly organized and existing under the laws of the 
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State of Illinois; that on or about Mareh 10, 1869, and being then 
the owner and in possession of the property next hereinafter specified, 
suid Chicago, Danville and Vincennes Railroad Company executed 

a purported deed of trust, conveying to William R. Fosdick 
1244 and James D. Fish, as trustees, all the road of said company 

extending from its terminus in Chicago southerly through 
certain counties therein named to Danville, in the State of Illinois, 
and thence southeasterly to a point on the State line of Indiana, 
connecting at that point with the Evansville, Terre Haute and 
Chicago railroad, being in length about one hundred and fifty 
miles, “including all the property between said terminal points 
which said party of the first part now has and possesses or may 
hereafter acquire,” being its entire property and assets in the State 


of illinois, to secure the payment of a pretended issue of bonds of 


said railroad company of even date with’said trust deed, amounting 
to $2,500,000.00, payable on April 1, 1909, with interest at the rate 
or sevel per cent. pe r annum, payable semi-annually : that sald 
issue of bonds ora part thereof were so!d or hv potheeated thereafter 
and before February 27, 1875. 

‘That on or about February 27,1875. said William R. Fosdick and 
James D. Fish filed an original bill herein as such trustees on behalf 
of the holders of such bonds, praving, among others things, for a 

decree of foreclosure and sale of the property conveyed by 
1240 said trust deed in consequence of certain alleged defaults in 
the condition of said trust deed; that thereafter, on March 
10, 1875, said defendant railroad company was served with process 
on said bill issued; that thereafter, on May 20, 1875, by the order 
and decree of this court herein,one Adna Anderson was “ appointed 
receiver herein to take possession of the money and assets, real and 
personal, road-bed, road iron, ties, lands, rights of way, mines, rolling 
stock, leases, franchises, and all other rights and property of what- 
ever nature and kind of the Chicago, Danville and Vincennes Rail- 
road Company, wherever the same may be found within the State of 
Illinois, with power to manage and controll and exercise all the 
franchises and preperty whatever of the said railroad company 
within said State,’ and “ have full power and authority to inquire after, 
receive, and take possession of all of said property, debts, equitable 
llterests, things 1m action, and other effects, * * * and to manage 
und control all said property adhd affairs of said company ets 
until the further order of this court,” upon giving bond as thereto 
required. 
That thereafter, on May 31, 1875, said receiver having given 
1246 bond and qualified as required, it was further “ ordered and 
decreed by the court that said receiver be, and he is hereby, 
invested with all the duties in said decree mentioned, and he is 
hereby authorized and directed to immediately enter upon the dis- 
charge of his duties as aforesaid, and to take possession of all and sin- 
gular the property, rights, and franchises in said decree mentioned,” 
which said receiver thereupon immediately did and he or his suc- 
cessor thereafter appointed with like powers, rights, and duties has 
ever since continued and still is acting in such capacity as an officer 
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of this court under said orders and decrees, and is still in possession 
of all such assets and property save as hereinafter specified ; that 
thereby this court assumed and still retains by its said officer the 
possession and control of all the property and assets of said railroad 
company save as hereinafter specified, and by reason thereof thes 
petitioners and each of them have heretofore been and still are de- 
laved and restrained from selling under or in any manner realizing 
upon executions or otherwise the amounts of their respective judg- 
ments or any part thereof. 
That the only property of said railroad company within the 
1247 State of Illinois or elsewhere, so far as petitioners have been 
able to discover, from which petitioners can realize payment 
of any portion of their said respective judgments Is that now In the 
possession and under the control of this court by its officer, said re- 
ceiver herein, or the mortgagees in possession, as hereinafter set 
forth, by virtue of directions of this court herein; and petitioners 
know of no other means whereby they can obtain the relief they 
claim or the payment of their said judgments than by intervening 
herein and becoming parties to this proceeding, wherein this court 


and all the property and assets of sald defendant, ( ‘hicago, Danville 
and Vineennes Railroad Company, including the rights and equities 


ia 


against the other defendants hereto hereinafte specified ; that bv 
the record, pleadings, proofs, and exhibits herein all these matters 
will more fully and at large appear, and to which for greater cer- 
tainty petitioners pray leave to refer. 

Petitioners further represent that thereafter such proceedings were 
had herein that on December 5, 1876, a2 purported decree was en- 
tered herein requiring said Chicago, Danville and Vincennes Rail- 

road Company within twenty days thereafter to pay to said 
1248 complainants, as trustees for the holders of said bonds, the 

amount thereof and certain sums of interest in said decree 
lt cited. and in default thereot that all of the suid railroad, premises, 
property, and franchises in said trust deed of March 10, 1869, de- 
scribed and all the right, title, interest, and equity of redemption of 
the said Chicago, Danvilleand Vincennes Railroad Company therein 
be sold as an entirety by Henry W. Bishop, Esq., one of tle masters 
in chancery beretn, in the manner provided in said decree, and to 
which for greater certainty petitioners pray leave to refer. 

But petitioners show that said decree was void, this court not 
having proper jurisdiction to enter the same uvon the pleadings 
and proofs in said cause, and has since been reversed and annulled 
by the Supreme Court of the United States, as by the opinion, man- 
date, and deeree of said Supreme Court, to which or to duly certified 
copies thereof your petitioners pray leave to refer, will more full) 
appear, 

Petitioners further show tha. they are informed and believe that 
on or about February 1, 1876, a certain written egreement, the pre- 

cise contents of which petitioners cannot state, for the reason 
1249 that they have been unable to Pall access to or secure a 
copy thereof, and of which they pray full discovery, as here- 
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inafter set forth, was entered into between the holders of the bonds 
hereinbefore described, whereby Frederick W. Huidekoper, Thomas 
W. Shannon, and John M. Dennison became and under which they 
acted as attorneys-in-fact and trustees for and on behalf of said bond- 
holders and assumed the capacity of their representatives herein, 
and in that way and no other acted and actings in that capacity 
appeared herein and became parties hereto, and under said written 
agreement as afterwards modified made the purchase hereinafter re- 
cited, and did the other acts hereinafter shown solely as such trustees 
for and on behalf of said bondholders and as their representatives, 
and which will fully appear if petitioners be allowed the discovery 
of said agreements, as praved herein. 

That on February 7, 1877, Henry W. Bishop, said master in chan- 
cery, acting under said void decree, made a purported sale of the 
property specified by said decree to said Huidekoper, Shannon, and 
Denison as such attornevs-in-fact and trustees, who, acting in that 
capacity and no other, bid in said property at said master’s sale for 

said bondholders, and afterwards, on, to wit, April 12, 1877, 
1250 executed and delivered to them what purported to be a con- 
veyance Gf said entire property and thereafter the receiver 
herein, by direction of this court, delivered to them as such trustees 
and representatives of said bondholders the possession of said prop- 
erty, but petitioners show that said sale and conveyance by said 
master were wholly dependant upon said void decree and were ut- 
terly null and void and passed no title to said property, and that 
the delivery of possession of said property by said receiver to said 
Huidekoper, Shannon, and Denison as attorneys-in-fact, trustees, 
and representatives ofthe unadjudicated and unpaid indebtedness 
claimed to be owing or due to the said bondholders placed them in 
possession of said property as mortgagees in possession under an un- 
foreclosed mortgage or trust deed with full notice that said decree, 
sale, and conveyance were void and of no effect, and said order of 
this court directing the delivery of such possession has been declared 
of no effect by said opinion and mandate — said Supreme Court be- 
fore referred to. 
That said Huidekoper, Shannon, and Denison, on or about 
1251 February 7, 1877, caused to be recorded in said Cook county, 
[llinois, a pretended certificate of “ articles of organization of 
the Chicago and Nashville Railroad Company,” purporting to be a 
railroad organized under the laws of the State of Ilhnois, with a 
capital stock of $500,000.00, and afterwards, on or about August 28, 
1877, they, as trustees for and on behalf of said bondholders, exe- 
cuted to said pretended corporation a quitelaim deed of said prop- 
erty for and in consideration of the issue and delivery unto them as 
such trustees, for and on behalf of said bondholders of said five hun- 
dred thousand dollars stock, being the entire capital stock of said 
pretended corporation, and that all of said stock ever issued was so 
issued to and held by them as such trustees and not otherwise; that, 
as petitioners are informed and _ believe, said corporation Was not 
properly organized under the laws of the State of [llinvis, and was 
not and never became a valid and legal corporation, and that said 
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pretended conveyance to said corporation was utterly null and void 
und of no force or effect in the liw and passed no title to said 
Chicago & Nashville Railroad Company to said property. Certified 
coples of said certificate of organization and conveyance 
1252 «thereto are herewith presented, marked “A” & “ B.” 
Petitioners further represent that thereafter, on or about 
September 8, 1877, said Huidekoper, Shannon, and Denison, as such 
trustees for said bondholders and holders of all the capital stock of 
said Chicago and Nashville Railroad Company, recorded in the office 
of the recorder of deeds in said Cook county, [llinois, a pretended 
certificate of articles of consolidation between the ¢ ‘hicago and Nash- 
ville Railroad Company and State Line and Covington Railroad 
Company (a pretended railroad corporation, purporting to have 
been organized under the laws of the State of Indiana), thereby pre- 
tending to form a consolidated corporation cailed the Chicago and 
astern Illinois Railroad Company, and vest in it the title of the 
said mortgagees in possession to all said property, the consideration 
therefor ex pressed In said pretended articles of consolidation as re- 
corded being as follows, viz: 


“The capital stock of said consolidated railroad corporatian hereby 
created shall be fixed at five hundred thousand dollars, divided into 
five thousand shares of one hundred dollars each. 

“All and singular the debts, liabilities, and contracts of 

1253 every kind of said two original companies shall become the 

debts, liabilities, and contracts of the consolidated COrypy ration 

hereby created, who shall in all respects pay, discharge, and perform 

the same in all respects as either of said original corporations were 
bound by law to do. 

“Tt is further expressly agreed and uuderstood as one of the eondi- 
tions of this consolidation that the said corporation hereby created 
shall with all convenient dispatch in all things keep and faithfully 
perform the trusts of two certain written agreements, one between 
the [llinois Division bondholders of the Chicago, Danville and Vin- 
cennes Railroad Company, dated February Ist, 1876, and, as modified, 
under which the said Illinois Division was purchased on February 
ith, 1877, by F. W. Huidekoper, 'T. W. Shannon, and John M. Deni- 
son, and the second being an agreement in writing, dated July 13. 
S77, between a committee of said Illinois Division bondholders and 
a committee of Indiana Division bondholders, and to carry out such 
trusts it is agreed that the consolidated corporation shall with all 
convenient speed make an issue of bonds to the amvuunt of three 
million dollars, payable in curreney, to bear interest at six per cent. 

and be endowed with privilege, and secured payment of the 
1254 same bya first mortgage on all the railroad equipment, prop- 

( rty, nic franchises of said consolidated corporation, except 
the uncompleted portion of railroad between Coal Creek and Brazil, 
Indiana, and will also {make an issue of income bonds not to ex- 
ceed in the aggregate the sum of one million dollars in currency ; 
that three hundred and seventy-five thousand dollars of the first- 
Inortgage bonds of said consolidated corporation shall be used to 
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pay and satisfy the said Indiana Division bondholders represented 
by ibs cndiaiiiacs executing the said agreement of July 13th, 1877, 
who are to receive the said three hundred porwr thousand 
dollars of bonds as and for their full distributive share and interest 
in said consolidated property. 

“All the said five hundred thousand dollars of stock in the said 
consolidated company and the remainder of said first-mortgage 
bonds and all of said issue of income bonds shall be held, used, and 
transferred by said consolidated company solely for the use and 

behoof and to be distributed in accordance with the trusts of 
id written agreement between said Illinois Division bond- 
iolders of said Chicago, Danville and Vincennes Railroad 
Company, and the consolidated company are to assume the title and 


possession of the said railroad property charged with the trust of 


} 


said two agreements, to be by it performed according to the true in- 
tent thereof.” 


Certified copies of said certificate of consolidation and the evidence 
of ownership of said stock are hereto.attached, marked “C” — “ D.” 
That, as petitioners are informed and believe, all said stock and 
bonds which were ever issued were issued and delivered to said 
mortgagees in possession, the bondholders of said Chicago, Danville 
and Vincennes Railroad Company, by delivery to their said trustees 
and representatives, said Huidekoper, | Shannon, and Denison, as will 
fully appear by a certified copy of their recorded statement, 
ached, marked “ EF,” who thereupon transferred to them- 
their new name, stvle, and de 'S( ‘ription ol the ( hiecago and 
inois Railroad Company, or as the posed only stock 
and bond Lolders thereof, the possess! on of si id property, and 
1256 have ever since so continued in possession @uiceal as mort- 
gagees In possession under the said unforeclosed trust deed 
so given by said Chicago, Danville and Vincennes Railroad Com- 
pany to said Fosdi ck and Fish. 

Dut petitioner- charges that said articles of consolidation were 
illegal and void, and that said Chieago and Eastern Illinois Rail- 
road Company never was and is not now a valid, legal, and subsist- 
Ing corporation, and has never in anywise complied with the re- 
quirements of the laws of the State of Illinois regarding the Orgalh- 
ization and consolidation of railroad corporations. 

That al! he holders of the stock of said pretended corporation ana 
all bondh iders and cr «<ditors the reot have become SO with full notice 
| it] ln tice that the sole and only title of suid Chi- 
cago and [astern Illinois Railroad Company to said property of 
Chicago, Danville and Vincennes Railroad C ompany, if it had any 
title thereto whatsor Ver, Was ere ly the a tle of a mortgagee in Pos- 

session under an unforeclosed mortgage or trust deed, and 
1257 without power to convey or incumber said property or pass 

any title thereto except that of lorigagee in possession, as 
before stated. 

That ever since the possession of said property was delivered to 
suid Inortgagees, Which, as petitioners are informed, was on or about 
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April 12, 1877, and during all the time they have so been in posses- 
sion, first by their trustees. Huidekoper, Shannon,and Denison, and 
later by said trustees under the name of the Chicago and Nasliville 
Railroad Company, and thereafter to the present time under the 


} 
i 


name of the Chicago and Eastern Illinois Railroad Company, said 
property has been producing a large income and earnings 
Income and earnings thereof, as petitioners are Informed and. be- 
lieve, having been more than one million dollars per year on an 
average, and the net earnings and income, after paying all neces- 
sary and proper expenses of operating and maintaining sald rail- 
road property, have been more than six hundred thousand dollars 
per year during said entire time, for all of which earnings and in- 

come said mortgagees in possession are bound in law and 
i255 equity to fully and justly account; that said property has 

all the time been and still is very valuable, being, as pe- 
titioners are informed, of the value of more than four million 
dollars. 

That said mortgagees in possession as aforesaid have never paid 
any consideration for said property other than the sums paid by 
them for and on account of the bonds of said Chicago, Denville and 
Vincennes Railroad Company, and, as petitioners are Informed, a 
large part of said bonds were never sold, but were only pledged to 
the holders thereof for small sums in comparison with the amount 
of the bonds so pledged and have never been sold for the amount of 
such pledges or otherwise, and that Upon a fuilr and proper account- 
Ing with said mortgagees for the amount actually and equitably due 
on account of said Chicago, Danville and Vincennes Railroad Com- 
pany bonds, less the sums chargeabie for the income and earnings 
of said property, but a small amount, 1! anything, will be found to 
be due and owing to said mortgagees 1n possession. 

That said Chicago and Eastern Illinois Railroad Company has 

appeared herein and is now a party lo this proceeding, and 
1259 has filed herein its cross-bill praying confirmation of its title 

to sald property and for other relief therein prayed, to which 
petitioners pray leave to refer. 

Petitioners further show that they have not heretofore appeared 
herein or been brought into this cause, but, as they had a right to 
do, have relied upon said Chicago, Danville and Vincennes Railroad 
Company to deterd said cause and protect and preserve its property 
that it might be applied in payment of petitioners’ said judgments, 
as it was its duty to do, and that heretofore said Chicago, Danville 
and Vincennes Railroad Company has been vigorously making and 
lnsisting upon such defense, HS petitions ris afe informed, and has 
prosecuted appeals to the Supreme Court of the United States from 
sald erron/ous and vold decrees when the same have been reversed 
and annulled, and has thereafter proceeded herein for an accounting 
with said mortgages In possession and for a redemption of its said 
property, as it was in justice and eQuILY bound to do and as will 
more fully appear by reference, which petitioners hereby make, to 

the records, pleadings, and proffs herein and make the same 
1260 a part hereof,in which contestspetitioners have giveu assistance 
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and aid, and petitioners well hoped that it would have so con- 
tinued and would have proceeded with said accounting and redemp- 
tion and would have paid to petitioners the amounts due them on 
their said respective judgments or would have applied for that pur- 
pose any property or assets which it had and might have received 
on such redemption or otherwise In this proceeding, as 1) equity and 
good conscience it ought to have done. 

But now so it is, as petitioners are informed and varily believe, 
said Chicago, Danville and Vincennes Railroad Company, combin- 
ing and confederating together with said Chicago and Eastern Illi- 
nois Railroad Company and said Frederick W. Huidekoper, Thomas 
W. Shannon, and John M. Denison, William R. Fosdick, and James 
D. Fish, and with divers other persons to petitioners unknown, 
but whose names when discovered they pray may be inserted 
herein with proper and apt words to charge them, and contriving 
how to injure and defraud petitioners in the premises, neglects 
and refuses to pay the amounts so due to your petitioners on 

their respective judgments, or to apply for that purpose any 
1261 property or assets, and neglects and refuses to proceed further 
in the defense of its property from the claims of said mort- 
cagees and the defense of this Cause, but, on the contrary, has been 


gag 


for some time past and now is negotiating and arranging and has 


arranged and agreed upon and is now aiding in carrying out a secret 
and fraudulent scheme to allow said inortgagees and parties before 


named to keepand retain said property permanently and absolutely 
through the medium of a decree to be procured herein by consent 
or agreement, which would be a final adjudication upon all said 
matters in controversy, or In some other Way by default or consent . 
und imposition upon this honorable court to produce the same re- 
sult and thereby waive and annul its rights and equities as to said 
property, thereby expecting and arranging to secretly receive a large 


4 
. 
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sui 1n money or bonds of said Chicago and Eastern Illinois rail- 
road, said sum being, as petitioners are credibly informed and _ be- 
lieve, more than five hundred thousand dollars (but, as petitioners 

are Informed, much less than the sum which should be paid), 
1262 and in some secret and fraudulent way, which has already 

been arranged and agreed upon, to distribute the same to 
humerous parties Whos rights are subsequent to the rights of peti- 
tioners, and among the agents, officials, and stockholders of said 
Chicago, Danville and Vincennes Railroad Company, so as to place 
it beyond the reach of the petitioners’ said judgments, which should 
equitably be fully paid before any such distribution should be al- 
lowed, and by thus disposing of all the property and assets of the 
sald Chicago, Danville and Vincennes Railroad Company to forever 
prevent petitioners recovering anything on their, said judgments ; 
ull of Which actings and doings are contrary to equity and good 
conscience and tend tothe manifest wrong and injury of petitioners 


= 


In the premises. In tender consideration whereof and forasmuch as 
petitioners are remediless at and by the strict rules of the common 
law, and cannot have adequate relief save in this cause in this 
court, which has now sole and exclusive jurisdiction of the en- 


569 


WILLIAM R. FOSDICK ET ATl., &C. 
‘ 


tire controversy and all said parties and said property, your 
petitioners pray that they may be made parties defendant to the 
complainants’ said bills and to the cross-bill of said Chicago 
1263 and Eastern Illinois Railroad Company herein; and your 
petitioners pray that this may be had and taken as and for 
their intervening petition herein, and that said Chicago, Danville 
and Vincennes Railroad Company, said Chicago and Eastern Ilh- 
nois Railroad Company, William R. Fosdick, James D. Fish, Fred- 
erick W. Huidekoper, Thomas W. Shannon, and John M. Denison, 
James W. Elwell, and all other parties to this suit who are hereby 
made defendants to this petition may, if they can, show why peti- 
tioners should not have the relief hereby prayed, and may, accord- 
ing to the best and utmost of their several and respective knowl- 
edge, remembrance, information, and belief, full, true, direct, and 
perfect answer make to all and singular the matters and things here- 
inbefore stated and charged within some short day to be fixed by 
the court, but not under oath, their answers under oath being hereby 
expressly waived (except as to those matters hereinafter specially 
mentioned, as to Which discovery is sought), and that said Chicago 
and Eastern Illinois Railroad Company, Frederick W. Huidekoper, 
Thomas W. Shannon, and John M. Denison may, upon their 
1264 several and respective corporal oaths, state and set forth fully 
and at large the precise contents,of said written agreement 
between the Illinois Division bondholders of the Chicago, Danville 
and Vincennes Railroad Company dated February 1, 1876, and the 
written modification thereof under which the said Illinois Division 
was purchased on February 7th, 1877, by IF. W. Huidekoper, 'T. W. 
Shannon, and Jobn M. Denison, and the written agreement dated 
July 15, 1877, between a committee of said Illinois Division bond- 
holders and a committee of Indiana Division bondholders, and that 
said Chicago, Danville and Vincennes Railroad Company or some 
other of said defendants may be decreed to pay to petitioners re- 
spectively the amounts of their respective judgments, together with 
their cost and charges in this behalf sustained, and may be decreed 
to apply for that purpose any money or other property b ‘longing 
to it,and may be enjoined and restrained from in any manner 
setting or compromising its claims and rights against said 
other defendants herein until the judgments of petitioners 
1265 are paid or they are allowed a hearing herein, and that 
in default of further prosecution of its defense by said 
Chicago, Danville & Vincennes Railroad Co. that petitioners 
be allowed in its name to continue and make said defense, 
and that said property of said Chicago, Danville and Vincennes 
Railroad Company, us hereinbefore specified, now in the possession 
or under the control of said Chicago and Eastern Illinois Railroad 
Company and other of said defendants may be decreed to be the 
property of said Chicago, Danville aud Vincennes Railroad Com- 
pany, subject only to the rights of said other defendants to hold pos- 
session thereof as mortgagees In possession under an unforeclosed 
mortgage or trust deed until their just and equitable demands for 
which said property is holden are paid, and that an account may be 
12—216 
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had and taken of what amount is due to said mortyages for princi- 
pal and interest upon said Chicago, Danville and Vincennes Kail- 
road Company bonds owned by or pledged to them, and what amount 
they have received or are property charg-able with from the earn- 
ings and income of said property, and what credits they are 
1266 entitled to for operating expenses and maintainance of said 
property, and what amount, if anything, they are entitled to 
upon such accounting, and that upon payiment thereof redemption 
may be allowed, aud that in default of such redemption by said 
Chicago, Danville and Vincennes Railroad Company petitioners be 
let in to redeem and thereupon may — subrogated to the rights of said 
mortgagees as against said Chicago, Danville and Vincennes Rail- 
road Company and its privies or other creditors, and that petitioners 
mav have such further or such other or different relief in the prem- 
ises as the nature of this case shall require and as shall be agreeable 
LO ¢ quity and good conscience. 
And petitioners will ever pray, €c. 
CORYDON C. MERRIMAN, 
WILLIAM H. STEVENS, 
THE PEOPLE’S BANK OF WHEELING, 
WEST VIRGINIA, 
WILLIAM M. MOORE, anp 
WILLIAM L. DUNCAN, 
Interven Lng Petition: rs, 
By McCOY, POPE & McCOY, —_ 
Their Solicitors. 
A. McCOY anp 


CHARLES E. POPE, 
i (Counsel tor Petitions g 4 
1267 NoRTHERN District oF ILLINOIS, | _ 
State of [llinois, County of Cook, } 9 
Charles B. McCoy, being first duly sworn, says that he is one of 
the solicitors and is the agent of said above-named petitioners in 
the foregoing intervening petition ; that he has read the foregoing 
petition and knows the contents thereof, and that the same is true 
in substance and in fact, except as to matters therein stated to be 
upon information and belief, and as to all such matters:he believes 
it to be true; and further says not. 
CHARLES B. McCOY. 7 
' 
Subscribed and sworn to before me this 4th day of June, A. D. 


1854. 
MERRITT W. PINCKNEY, 7 
[SEA L. | Notary Public, Cook: County, Tllinois. 
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1268 Exurpsitr “A” to INTERVENING PETITION. 


Articles ot Organization of the Chicago ane Nashvill. Railroad ( Vi) - 
Panny. 


The undersigned, for the purpose of organizing a railroad cor- 
poration under and pursuant to an act of the General Assembly of 
the State of [llinois approved March Ist, 1872, entitled “An act to 
provide for the incorporation of associations that may be organized 
for the purpose of constructing railroads, maintaining and operat- 
ing the same, for prescribing and defining the duties and limiting 
the powers of such corporations when so organized,” do hereby adopt 
the following articles of incorporation, to wit: 

lirst. The pame of such proposed corporation is the Chicago and 
Nashville Railroad Company. 

Second. The place- from and to which it is intended to construct 
the proposed railway are from the city of Chicago, in the county of 

Cook, State of Illinois, through the counties of Will. Kankakee, 
1269 and Iroquois to the town of Danville, in the county of Ver- 

million, State of Illinois, with the privilege of building a 
branch line of road from the town of Dalton, in the county of Cook, 
northwardly through the town of South Chicago to Lake Michigan, 
and also another tract from Bismarck, Vermillion county, east- 
wardly to the Indiana State line, and also to extend a branch line 
to any point south of Danville, within the county of Vermillion, 
in the said State of Illinois. 

Third. The place at which shall be established the principal busl- 
ness office of such proposed corporation ts Chicago, in the county of 
Cook and State of Illinois. 

Fourth. The time of the commencement and the period of con- 
tinuance of such proposed corporation is from the first day of Janu- 
ary, A. D. 1877, to the first day of January, A. D. 1927, being a period 
ol hity years. 

Fifth. The amount of the capital stock of such corporation shall 
be five hundred thousand dollars. 

Sixth. The names and places of residence of the persons forming 
such corporation are as follows, to wit: F. W. Huidekoper, Mead- 

ville, Pa.;: John W. Denison, Baltimore, Md.; T. W. Shan- 
1270 non, New York, N. Y.; George W. Gill, Worcester, Mass. ; 

Chandler Robbins, New York, N. Y.; W.T. Hickok, Horner, 
N. X. 

Seventh. The names of the members of the first board of directors 
are as follows: F. W. Huidekoper, T. W. Shannon, Jolin M. Dent- 
son, George W. Gill, Phineas M. Kent, George F. Bidwell, Samuel 
P. MecCarnnell, O. C. Phillips, A.S. Dunham. The officers or per- 
sons in whom the government of the proposed corporation and the 
management of its affairs shall be vested are a board of directors 
and such subordinate officers as may from time to time be desig- 
bated or appoulnted., 
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Eighth. sy number of shares shall be ten thousand (10,000) and 
the amount of each share shall be fifty dollars. 
KF. W. HUIDEKOPER. 
JNO. M. DENISON. 
T. W. SHANNON. 
GEORGE W. GILL. 
CHANDLER ROBINS. 
WILLIAM T. HICOK. 


Dated at New York this 14th day of December, A. D. 1876. 


STATE OF New York. } 
_ : @ > > SS 
County of New York, | 


On this 14th day of Dece —— A. D. 1876, before me, a 
1271 notary public in and for said county, personally appeared F. 
W. Huidekoper, John M. Denison, “rp W. Shannon, George 
W. Gill, Chandler Robbins, and W. T. Hicok, to me personally 
know n to ™ the same pe rsons who executed the foregoing articles, 
and severally acknowledged that they executed the same for the 
purposes therein set forth. 
Witness my hand and notarial seal this 14th day of December, 
A. D. 1876. 
| NOTARIAL SEAL. | PETER A. HEGEMAN, 
Notary Public, Ne i) York County. 


No. 121,458. Recorded Feb’y 7, A. D. 1877, at 1 p. m. 
JAS. W. BROCK WAY, Recorder 


STATE OF ILLINOIS, . 
County ot Cook: uty 


1, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed In my 
office the 7th day of Feb’y, A. D. 1877, as document No. 121,453, and 
recorded in Book 1 of Railroad Corporations, at page 267. 

[In testimony whereof I ‘have hereunto set my hand and affixed 
my official seal, at Chicago, this 29th day of May, A. D. 1884. 


[ SEAL. | JAS. W. BROCK WAY, Recorder. 


1272 ExHipit “B” vo INTERVENING PETITION. 

This indenture, made this twenty-eighth day of August, A. D. 
1877, between Frederi ~ W. Huidekoper, of Meadville, Penn.: 
Thomas W. Shannon, of New York city, and John M. Denison, of 
Baltimore, Ind. | Md.], as trustees, and parties of the first part, and 
the ¢ hicago and Maule ille Railros id Company, a corporation of the 
State ol [lin ols, as party ol f the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of one dollar and the issue and delivery unto them of five 
liundred thousand dollars of the capital stock of said party of the 
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second part, the receipt whereof is hereby acknowledged, /as re- 
mised, released, and quitelaimed, and by these presents do remise, 
release, sell, convey, and quitclaim, unto the said Chicago & Nash- 
ville Railroad Company and its successors, grantees, and assigns 
forever, all the right, title, and interest which said parties of the 
first part have in and to the following-described property, viz: 
1273 The line of railroad formerly known as the Illinois Divis- 
ion of the Chicago, Danville & Vincennes railroad, extend- 
ing from Dalton, Cook county, Illinois, southerly to Danville, Ver- 
million county, a distance of about one hundred and eight (108) 
miles, and a branch line from Bismarck, in said Vermillion county, 
southeasterly to the east line of the State of Illinois, a distance of 
four and six-tenths (4,5) miles, together with the right of way, sta- 
tion and other grounds, grading, bridges, culverts, tracks, shops, 
tools, fixtures, stations, buildings, structures, fences, appurtenances, 
and all wood, coal, and other supplies for the use and operation of 
said road; also all the terminal tracks, sidings, and switehes aiong 
suid road and in and near the city of Chicago, and all lots, lands,- 
leasehold rights, and contracts ever acquired by the parties of the 
first part for use in connection with said line of railroad, together 
with all the equipment, engines, cars, and machinery appertaining 
to said line of railroad and the franchises formerly belonging to said 
Chicago, Danville & Vincennes Railroad Coémpany— 
It being the true intent and meaning of this conveyance 
1274 totransfer to and vest in the said party of the second part 
all the property, equipment, rights, franehises, and choses 
in action which became vested in thesaid parties of the first part by 
a conveyance to them from Henry W. Bishop, master in chancery, 
dated April 12, 1877: 

‘To have and to hold the said property, equipment, appurtenances, 
and franchises, and all the right, title, and interest of the said par- 
ties of the first part, in law or equity, to the only proper use, benefit, 
and behoof of the said party of the second part, its successors, 
grantees, and assigns, forever. 

Witness the hands and seals of the parties of the first part the day 
and year above written. 

I. W. HUIDEKOPER. [seat.| 
T. W. SHANNON. | SEAL. | 


JNO. M. DENISON. | SEAL. | 


STATE OF ILLINOIS, | 
Cool- County, } — ; 


[, George IF. Bidwell, a notary public in and tor said State and 
county, do certify that Frederick W. Huidekoper, Thomas W. Shan- 
Hon, and John M. Denison, personally KuOWnh to me to be the Siitne 
persons whose names are subscribed to the foregoing instrument, 

appeared before nfe in person and acknowledged that they 
1275 signed, sealed, and delivered the said instrument as their 

free and voluntary act for the uses and purposes therein =e 
forth. 
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Given under my hand and official seal this August 28, 1877. 
[Geo. F. Bidwell, Notarial Seal, Cook County, Illinois. | 
GEO. F. BIDWELL, 
Notary Publie. 


No. 155.078. Recorded October 19, A. D. 1877, at 11 a. m. 
JAS. W. BROCK WAY, Recorder. 


STATE OF ILLINOIs, | 

County of ¢ ook, J 

I, James W. Brockway, recorder of deeds in and for said county, 

in the State aforesaid, do hereby certify that the annexed is a true 

and correct copy of the record of a certain instrument filed in my 

oftice the 19 dav of October, A. D. 1877, as document No. 100,075, 
and recorded in Book 790 of Records, at page 74. 

In testimony whereof I have hereunto set my hand and 

[seAL.] affixed my official seal, at Chicago, this second day of June, 


A. D. 1884. 


SNS S 


JAS. W. BROCK WAY, Recorder. 


1276 Exuipit “C” ro INTERVENING PETITION. 


Artiel S ot ( onsolidation betwee the Chicago ne Nashville R. R. Co. & 
State Line & Cov. R. R. Co. 


Articles of consolidation between the Chicago and Nashville Rail- 
road Company (a corporation of the State of Illinois) and the 
State Line and Covington Railroad Company (a corporation or- 
evanized under the laws of the State of Indiana approved March 
3rd, 1865, hereinafter recited). 


Whereas the roads of said two corporations as they are now located 
and in operation intersect, join, and connect with each other by con- 
tinuous lines, and are therefore duly authorized by the laws of the 
State- of [llinois.and Indiana to consolidate their stocks and prop- 
erty with each other and form one corporation; and 

Whereas it has been ordered by the boards of directors of said 
two corporations, by resolutions duly passed and of record in their 
respective minutes, that the said two corporations shall consolidate 
their stock and properties and form one corporation on the condi- 

tions and terms herein expressed : 
1244 Now, therefore, it is hereby agreed, in order to carry out 
the said resolutions and effect such econsolidation— 

First. ‘That the said Chicago and Nashville Railroad Company 
and the State Line and Covington Railroad Company do hereby 
consolidate on the properties and franchises together and create and 
form a consolidated corporation, to exist from this date, which shall 
be called the Chicago and Eastern Illinois Railroad Company. 

Second. All and singular the line of railroad, appurtenances, 
equipment, real and personal property, money, choses in action, fran- 
chises, and assets of every description which on the date hereof 


a se 


So 
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belongs to either of said constituent companies executing this article 
shall immediately, on the execution of these presents and without 
any other act, transfer deed, or delivery, pass to and vest in the said 
new consolidated corporation, to be held, owned, managed, aliened, 
and enjoyed as its own property as fully in every respect whatever 
as the said original corporations or either of them might 
1278 lawfully hold, enjoy, or own the same according to their 
several charters, privileges, and franchises; and it Is ex- 
pressly agreed that the consolidated corporation hereby created and 
its directors and stockholders shall possess, enjoy, and exercise all 
and singular the powers, privileges, and franchises which are given 
unto corporations organized under an act of the General Assembly 
of the State of Indiana approved March Srd, 1865, entitled “ An 
act to authorize, regulate, and confirm the sale of railroads and en- 
able purchasers of the same to form corporations and to exercise 
corporate powers and to define their rights, powers, and privileges, 
to enable said corporations to purchase and construct connecting 
and branch roads and to operate and maintain the same,’ and the 
acts supplemental to and amendatory thereof, such acts being the 
same under which the said State Line and Covington Railroad 
Company may organized and now exists. 
Third. The capital stock of the said consolidated railroad corpo- 
ration hereby created shall be tixed’at five hundred thou- 
1279 sand dollars, divided into five thousand shares of one hundred 
dollars each. 

Fourth. All and singular the debts, liabilities, and contracts of 
every kind of said two original companies shall become the debts, 
liabilities, aid contracts of the consolidated corporation hereby 
created, who shall in all respects pay, discharge, and perform the 
same in all respects as either of said original corporations were 
bound by law to do. 

hifth. It is further expressly agreed and understood as one of the 
conditions of this consolidation that the said corporation hereby 
created shall with all convenient dispatch in all things keep and 
fathfully perform the trusts of two certain written agreements, one 
between the illinois Division bondholders of the Chicago, Danville 
and Vincennes Railroad Company, dated Feb. Ist, 1876, and as mod- 
ified, under which the said Illinois Division was purchased on Feb- 
ruary 7th, 1877, by F. W. Huidekoper, ‘T. W. Shannon, and John 
N. Denison, and the second being an agreement ip writing, dated 
July 15th, 1877, between a committee of said Illinois Division bond- 
holders and a committee of Indiana Division bondholders, and to 

carry out such trusts it is agreed that the consolidated 
1280 corporation shall with all convenient speed make an issue of 

bonds to the amount of three million dollars, payable in cur- 
rency, to bear interest at six per cent.,and be endowed with privi- 
lege and secured paymentof the same by a first mortgage 7n all the 
railroad, equipment, property, and franchises paid consolidated cor- 
poration, except the uncompleted portion of railroad between Coal 
Creek and Brazil, Indiana, and wiil also make an issue of income 
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bonds not to exceed in the aggregate the sum of one million dollars 
currency. 

That three hundred and seventy-five thousand dollars of the first- 
mortgage bonds of said consolidated corporation shall be issued to 
pay and satisfy the said Indiana Division bondholders, represented 
by the committee executing the said agreement of July loth, 1877, 
who are to receive the said three hundred and seventy-five thousand 
dollars of bonds as and for their full distribution, share, and inter- 
est 1n said consolidated property. 

All the said five hundred thousand dollars stock in the said con- 

solidated company and the remainder of said first-mortgage 
1281 bonds and all of said issue of income bonds shall be held, 

used, and transferred by said consolidated company solely for 
the use and behoof and to be distribute d in accordance with the 
trusts of said written agreement between said Illinois Division bond- 
holders of the said ( hicago, Danville and Vincennes Railroad Com- 
pany, and the consolidated company are to assume the title and 


possession of the said railroad property charged with the trust of 


said two agreements to be by it performed according to the true in- 
tent thereof. 

Sixth. The powers of said consolidated corporation shall be held 
and exercise- by a board of directors, to consist of eleven members, 
to be chosen annually by the stock and bond holders, in accordance 
with the by-laws. 

The names of the first board are D. R. Mangam, T. W. Shannon, 


Henry Bb. Hammond,John N. Brookman, of New York city ; George - 


W. Guill, of Worcester, Mass.; John N. Denison, of Baitimore; F. W. 
Huidekoper, of Meadville, Penn.; I. H. Storey, of Boston, Mass., and 
Joseph F. Armour, Potter Palmer, and L. J. Gage, of Chicago, Ili- 

nois. 
1282 ln witness whereof the said Chicago and Nashville Rail- 

road Company and the State Line and Covington Railroad 
Company have caused their respective seals to be hereto affixed and 
the signature- of the presidents and secretaries of said corporations, 
respectively, to be hereto attached this twenty-eighth day of August, 
A. D. one thousand eight hundred and seventy-seven. 

CHICAGO AND NASHVILLE 
R. R. CO., 
By P. M. KENT, President. 


[Chicago & Nashville Railroad Company Corporate Seal, | 
Attest: A. S. DUNHAM, Sec’y. 
STATE LINE AND COVINGTON 
KR. R. COMPANY, 
sy F. H. STORY, President. 


[State Line and Covington Railroad Company Corporate Seal. ] 


Attest: D. R. MANGAM, Secretary. 


— 
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STATE OF ILLINOIs, | | 
88. 
Cook ¢ ounty, j 


Be it remembered that on this 28th day of August, A. D. 1877, 
before me, George F. Biddwell, a notary public in and for said State 
and county, personally appeared Phineas M. Kent, the president of 
the Chicago and Nashville Railroad Company, to me personally 
known to be such, who, being by me duly sworn, did depose and 

say that he was the president of said company; that he knows 

1283 the common seal of said company; that the seal affixed to 

the foregoing instrument is such corporate seal and was so 
affixed thereto by order of the board of directors of said company, 
and that he signed his name thereto by like order as the president 
of said company. 

And he further acknowledged that he signed, sealed, and deliv- 
ered said instrument as his free and voluntary act and deed and 
as the free and voluntary act and deed of said Chicago and Nash- 
ville Railroad Company. 

And on the said 28th day of August, A. D. 1877, before me also 
personally appeared I. H. Story, president of the State Line and 
Covington Railroad Company, to me personally known to be such, 
who, being by me duly sworn, did depose and say that he resided 
in the city of Boston, Mass.; that he was tie president of said com- 
pany; that he knows the corporate seal of said company; that the 
seal affixed to the foregoing instrument is such corporate seal ; that it 
was so affixed therete by order of the board of directors of said com- 

pany, and that he signed his name thereto by the like order 

1284 as the president of said company. 

He further acknowledged that he signed, sealed, and de- 
livered said instrument as his free and voluntary act and deed and 
as the free and voluntary act and deed of said State Line and Cov- 

ington Railroad Company. 

Geo. I. Biddwell, Notarial Witness my hand and official seal, 
Seal, Cook County, Illi- at Chicago, Lils., this August 25th, A. D. 
nos. 1877. 

GEO. F. BIDDWELL, 
Notary Public. 


We, the undersigned, comprising all the stockholders of the Chicago 
and Nashville Railroad Company, do hereby declare that the within 
and foregoing consolidation agreement with the State Line and 
Covington Railroad Company was made upon our express consent 
and direction, and we do in all things ratify, approve, and confirm 
the same and agree to do all such further acts, if any such are nec- 
essary, under the law to fully perfect such consolidation. 

In witness whereof we hereto set our hands this day of August 
the twenty-eighth, one thousand eight hundred and seventy-seven. 

f..W. HUIDEKOPER. 
T. W. SHANNON, 
JNO. M. DENISON. 
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1285 [, A. S. Dunham, do hereby certify that I am secretary of 
the Chicago and Nashville Railroad Company on this Au- 
gust 28th, 1877, and that on said day F. W. Huidekoper, Thomas N. 
Shannon, and John M. Dennison owned and held all the capital 
stock of said railroad company. 
A. S. DUNHAM, Sec’y. 


We, the undersigned, comprising all the stockholders of the State 
Line and Covington Railroad Company, do hereby declare that the 
within and foregoing consolidation agreement with the Chicago and 
Nashville Railroad Company was made upon our express consent 
and direction, and we do in all things ratify, approve, and confirm 
the same and agree to do all such further acts, if any such are nec- 
essary, under the law to fully perfect such consolidation. 

In witness whereof we hereto set our names this August 28th, 
1877. 

lr’. H. STORY. 
D. R. MANGAM. 


I, D. R. Mangam, do hereby certify that I am secretary of the 
State Line and Covington Railroad Company on this August 
1286 28th, 1877, and that on said day F. H. Story and D. R. Man- 
gam owned and held all the capital stock of said railroad 
company. 
D. R. MANGAM, Secretary. 


UniTED STATES OF AMERICA, | |. 
State of Jilinors, goad 
OFFICE OF SECRETARY. 

I, George H. Harlow, secretary of the State of Illinois, do hereby 
certify that the foregoing articles of consolidation between the Chi- 
cago and Nashville Railroad Company and the State Line and Cov- 
ington Railroad Company were filed and recorded in this office, in 
Book 1, Railroad Incorporations, at pages 439, 440, 441, 442, 443, «& 
444, on the 29th day of August, A. D. 1877. 

In witness whereof I hereunto set my hand and 
Great Seal of affix the great seal of State, at the city of Springfield, 
State. this 29th day of August, A. D. 1877. 


GEO. H. HARLOW, 
Secretary of State. 


No. 149,601. Recorded Sep. 8, A. D. 1877, at 10 o’clock a. m. 
JAS. W. BROCK WAY, Recorder. 


STATE OF ILLINOIS, | | 
County of ¢ 00k, j wake 
[, James W. Brockway, recorder of deeds in and for said 
1287 county, in the State aforesaid, do hereby certify that the an- 
nexed is a true and correct copy of the record of a certain 


instrument filed in my office the Sth day of Sep., A. D. 1877, as 


a? 


— 
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document No. 149,601, and recorded in Book 1, Railroad Corpora- 
tions, at page 274. 

In testimony whereof I have hereunto set my hand and 
[seaL.] affixed my official seal, at Chicago, this 29th day of May, 


A. D. 1884. 
JAS. W. BROCK WAY, Recorder. 


1288 “ Exuipsit ‘D’ to INTERVENING PETITION.’ 


STATE OF ILLINOIS, e 
Cook County, hy 


I’. H. Story, being duly sworn according to law, deposes and says 
that at the time of the making and execution of the foregoing 
articles or certificate of the consolidation of the Chicago and Nashville 
Railroad Company and the State Line and Covington Railroad 
Company into one corporation, named the Chicago and Eastern 
Illinois Railroad Company, he was the president of the State Line 
and Covington Railroad Company; and he further said that the said 
consolidation, as set forth in the said articles or certificate of con- 
solidation, was made and effected at the express request and direc- 
tion and with the complete knowledge, consent, and approval of all 
the stockholders of the said State Line ‘and Covington Railroad 
Company, and that such fact as well as all other facts set forth in 
the said articles or certificate of consolidation are true. 

F. H. STORY, 


President State Line and Covington R. RB. 


Subscribed and sworn to before me this fourto day of Jan- 
1289 uary, A. D. 1882. 
[Don R. Patterson, Notarial Seal, Cook County, Lls. ] 
DON R. PATTERSON, 
Notary Public. 


No. 392,188. Recorded May 2, 1882, at 4 o’clock p. m. 
JAS. W. BROCKWAY, Recorder. 


STATE OF ILLINO!Is, | 
, -" - SS 
Cook County, j 


[, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the second (2nd) day of May, A. D. 1882, as document No. 

392,188, and recorded in Book 1 of R. R. Corp’s of Records, at page 
61 3 
In testimony whereof I have hereunto set my hand and 
[seAL.| affixed my official seal, at Chicago, this twenty-ninth (29th) 
day of May, A. D. 1884. 
JAS. W. BROCK WAY, Recorder. 


Tc 
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STATE OF ILLINOIs, | 
Cook County, j 


Phines M. Kent, being duly sworn according to law, says that at 

the time of the making and execution of the foregoing articles or 

certificate of the consolidation of the Chicago and Nashville 

1290 Railroad Company and theState Line and Covington Railroad 

Company into one consolidation, named the Chicago and East- 

ern Illinois Railroad Company, he was the president of the said Chi- 

cago and Nashville Railroad Company; and he further says that the 

said consolidation, as set forth in the said articles or certificate of 

consolidation, was made and effected at the express request and di- 

rection and with the complete knowledge, consent, and approval of 

all the stockholders of the said Chicago and Nashville Railroad 

Company, and that such fact as well as all other facts set forth in 
the said articles or certificate of consolidation are true. 

P. M. KENT, 
Pres. C. & N. Railroad. 


PBS. 


Subscribed and sworn to before me this fourth day of January, A. 
D. 1882. 
[Don R. Patterson, Notarial Seal, Cook County, I1l.] 
DON R. PATTERSON, 
Notary Public. 


No. 392,189. Recorded May 2, 1882, at 4 o’clock p. m. 


JAS. W. BROCK WAY, Recorder. 


STATE OF ILLINOIS, } 

County of Cook, {°° 
1291 I, James W. Brockway, recorder of deeds in and for said 

county, in the State aforesaid, do hereby certify that the an- 
nexed is a true and correct copy of the record of a certain instru- 
ment filed in my office the second (2nd) day of Mav, A. D. 1882, as 
document No. 592,189, and recorded in Book 1 of R. R. Corpor’s, at 
page 612. 

In testimony whereof I have hereunto set my hand and affixed 
my Official seal, at Chicago, this twenty-ninth (29th) day of May, A. 
D. 1884. 

[ SEAL. | JAS. W. BROCK WAY, Recorder. 


1299 Exuipit “E” vo INTERVENING PETITION. 


Ntoeclholds rs Consent fn Issue lancome Mtg. 


Stockholders consent to income mortage at a meeting of the stock- 
holders of the Chicago & Eastern Illinois Railroad Company, duly 
eailed and held at the office of the company, 97 Dearborn St., Chi- 
cago, Illinois, on the 19th day of November, 1877. 


Allthestockholdersof thecompany were personally present and re- 
solved thatthe stockholders of the Chicago & Eastern Illinois Railroad 


— 
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Company do unanimously approve, ratify, and confirm the action of 
the board of directors of said company in ordering the execution of an 
income bond of the company to the amount of one million dollars, 
to be secured by a mortgage or trust deed dated December Ist, 1877, 
and executed to Thomas W. Shannon, trustee, as set forth in the 
resolution of the board submitted to this stockholders’ meeting for 
approval, and we do direct and authorize the execution and delivery 
of said bonds and mortgage for the purposes indicated in said 
1293 resolve of the directors, and in evidence of our full authoriza- 
tion the stockholders do respectively subscribe their names 
unto these minutes. 
i. W. HUIDEKOPER 
T. W. SHANNON. 
JNO. M. DENISON 
STATE OF ILLINOIs, | 
County of Cook, | 


- Pe 


s}efore me, a notary public in and for the said State and county, 
personally appeared, this 19th day of November, A. D. 1877, Fred- 
erick W. Huidekoper, known to me to be the person whose name Is 
subscribed to the foregoing instrument, and who acknowledges the 
same to be his free and voluntary act and for the purposes therein 
hamed. i 

[Geo. Mills Rogers, Notarial Seal, Chicago, Cook Co., Ills. ] 

GEO. MILLS ROGERS, 
Notary Public 
STATE OF NEW YORK, es 
County of New York, } wary 


Before me, a notary public in and for the said State and county, 
personally appeared, this 26th day of November, A. D. 1877, Thomas 
W. Shannon, known to me to be the person whose name is 
1294 subscribed to the foregoing instrument, and who acknowl- 
edges the same to be his free and voluntary act and for the 
purposes therein named. 
[Seal of Meyer Butzel, Notary Public, New York Co.] 
MEYER BUTZEL, 
Notary Public, N. Y. C0. 
STATE OF MARYLAND, | 
County of Baltimore. j 


Before me, a notary public in and for said State and county, per- 
sonally appeared, this 27th day of November, A. D. 1877, John M. 
Denison, known to me to be the person whose name is subseribed 
to the foregoing instrument, and who acknowledges the same to be 
his free and voluntary act and for the purposes therein named 

[Seal of Thomas Murdock, Notary Public, B 
THOMAS MURDOCK, 
Notary Public. 


ty a 
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No. 160,375. Recorded Nov. 30, 1S77, at 10 a. m. 


JAS. W. BROCK WAY, Pecorder. 


5982 JAMES W. ELWELL, TRUSTEE, &¢., VS. 


STATE OF ILLINOIs, | 
( Owpnty of ( ook. j 


[, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed Is il 
1295 true and correct copy of the record of a certain instrument 
filed in my othee the S0th day ot Nov. A. 1). ISii, as docu- 

ment No. 160,375, and recorded in Book 4 of Records, at page 7. 
[In testimony whereof I have hereunto set my hand and 
| SEAL. | affixed my official seal, at Chicago, this 28th day of May, 

A. D. 1884. 
JAS. W. BROCK WAY, Recorder 


1296 But the court, having heard the said motion and petition, 
denied the said application and refused to allow the said peti- 
tion to be filed or said parties to intervene in said cause; to which 
ruling of the court said Corydon C. Merriman, William H. Stevens, 
The People’s Bank of Wheeling, West Virginia, William M. Moore, 
and William L. Dunean, by their counsel, then and there excepted. 
And be it further remembered that thereafter, on, to wit, June 25, 
L884, said Corvdon C. Merriman, William H. Stevens, The People’s 
Bank of Wheeling, West Virginia, William M. Moore, and William 
L. Dunean, having first entered their motion therefor and tendered 
a proper and sutlicient bond and security for costs and given notice 
thereof to all parties interested in said cause, applied to the court 
for leave to be made parties defendant to the supplemental and 
amended supplemenial bill of said complainants, William RK. Fos- 
dick and James D. Fish,and file therein their petition to that effect 
as follows, to wit 


1297 Untrep States OF AMERICA, } 
Northern District of Tllinois. } 


In the Cireuit Court of the United States for said District. 


WinrnttAM R. Fospick and James D. 
ISH 
vs. In Chancery. Original and 
CHICAGO, DANVILLE AND VINCENNES Amended Bill and Sup- 
Railroad ('‘o., James W. iwell, lt. | plemental and Amended 
Biddle Roberts, Chicago and East- Supplemental. Bills to 
ern ilhnois Railroad UOo., l’rederick l’oreclose, WC. 


W. Huidekoper, Thomas W. Shan- 
non, Johu M. Dennison, ef a/. 


Petition of Corydon C. Merriman, William H. Stevens; The’ Peo- 
ple’s Bank of Wheeling, West Virginia, William M. Moore, and 
William L. Duncan to be made parties defendant to said supple- 
mental and amended supplemental bills. 


To the honorable judges of said court, in chancery sitting: 
Corydon ©. Merriman, William IL. Stevens, The People’s Bank 


oe 
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of Wheeling, West Virginia, William M. Moore, and Willia 
1298) L. Dunean respectfully represent unto your honors tha ibe \ 

and each of them are judgment creditors of said ¢ votes 
Danville and Vincennes Ratlroad Company, having heretofore duly 
recovered judgments against It as follows, viz: 

Corydon C. Merriman, on July 5, 1875, in the cireuit court of thi 
United States for the northern district of Illinois, to the amount of 
$68,934.26 damages and costs; William HH. Stevenson, June 8, 1876 
in the superior court of Cook county, Illinois, for $8,767.00 dam 
ages and costs; The People’s Bank of Wheeling, West Virginia, and 
William M. Moore, on December 7, 1876, -: the superior court, for 
$10,269.00 and $9,250.00 respectively, and Wilham IL. Duncan, on 
May 16, 1884, in said superior court, for $24,507.00 damages and 
COSLS, On each of which said judgments, Wil ithin one year after their 
respect- rendition, execution was duly issued, delivered to the proper 
officer, and returned nv//a bona in due form, as by records to the 
records of said judgments and said executions in the office of the 
clerks of said courts, and to which or to duly certified copies thereof, 

which is hereby made, will more fully appear. 
1299 That said Chicago, Danville and Vincennes Railroad Com- 

pany, being a railroad corporation duly organized and doing 
business and owning and operating a line of railroad in Cook 
county and elsewhere in the State of Llanes, e recut “i a deed of 
trust to said complainants, purporting to convey all its property in 
the State of Illinois to secure the payment of $2: 500,000.00 in bonds, 
which were soon thereatter soid or hypot thicated, said mortgage and 
bonds bearing date March 10, 1569, and payable on April 1, 1909. 

That thereafter, on April 24, 1872, a pretended further or supple- 
mental trust deed was made, conveying to complainants said prop- 
erty with other property of said company in Indiana to secure an 
Issue of $1,500,000.00 of Indiana Division bonds of said company, 
il part of which were also soon thereafter sold or hypothecated., 

That thereafter, on or about December 16th, 1872, a pretended 
pong or second trust deed to complainant, James D. Fish, and 
one James W. Elwell was made to secure bonds of said company to 
the amount of $100,000, a part of which are claimed to have been 

sold or hypothecated. 
1300 Aud thereafter, on or about June 12th, A. D. 1875, a pre- 
tended chattel mortgage was made to one R. Biddle Roberts, 
conveving certain rolling-stock of said company to secure S500,000.00 

' bonds, a part of which are claimed to have been sold or hypothe- 
cated, 

That on February 27, 1875, complainants filed herein their origi- 
nal bill praying, among other things, for a foreclosure of said first- 
mortgage: and thereafter, on March 10, 1875, said company was 
duly served with process herein; and thereafter, on May 20, 1875,a 
receiver was duly appointed herein of all property and assets of 
every possible description of said company In the State of Hilinoi : 
and on May 31, 1875, said receiver having qualified under order of 
this court herein, entered into possess10n of all said property, ind said 
receiver or a successor of like office has been ever since and still is 
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continued by this court herein, and thereby petitioners have ever 
since recovering their said judgments been and still are delayed and 
prevented from selling under or in any manner realizing upon exe- 
cutions upon their said judgme nts 
That thereafter and prior ‘to December & 1876, said James 
1301) =W. Elwell and R. Biddle Roberts and also F ules W. Huide- 
koper, Thomas W. Shannon,and John M. Dennison appeared 
herein and became parties hereto, suld tluidekoper, Shannon, and 
Dennison as trustees or representatives for the L[llinois Division 
bondholders under said trust deed of March 10, LS69, said eiwell as 
trustee and representative of the holders of said second-mortgage 
bonds, and said Roberts as trustee and representative of the holders 
of said chattel-mortgage bonds and otherwise, and thereafter con- 
tinuously acted herein ‘ge such capacity. 
That on December 5, 187 O,a sup posed decree of foreclosure was 


entered herein for ince sale of said property under said trust deed of 


March 10, 1869; that thereafter, acting under said supposed decree 
of foreclosure, the masterin chance ry of this court, on Ie sbruary ‘# 
1S77, made a supposed sale of said property, at which ‘said Huide- 


koper, Shannon, and Denison bid in said property on behalf of 


said bondholders and entered into possession thereof, and have since 

transferred to the Chicago and Eastern Illinois Railroad Company 

the possession of said property, it having succeeded to the rights and 
assumed the liabilities and in all respects taken and adopted 

1502 =the place and position of suld mortgage bondholders in re- 
spect to said property and still so continues. 

That said bondholders, by their representatives, Huidekoper, 
Shannon, and Praetorian Chicago and Kast- 
ern Illinois Railroad Company, have since April 17, 1877, been in 
possession of sald property, ie the income thereof, amount- 
ing, as petitioners are informed, to about the sum of eight million 
dollars, and have expended some part of this sum in operating and 
other expenses connected with said property. 

That at the October term, 1881, of the Supreme Court of the 
United States an appeal therefrom said decree of December 5, 1576, 
was reversed and annulled for the reason that this court was with- 
out jurisdiction to enter the same, said bill having been filed with- 
out proper sstieait ty under the provisions of said trust deed and 
said mortgage bonds not being due at the time of of the entry of said 
decree, and thereafter, at the October term, ISS2, of said Supreme 
Court, it was held by said Supreme Court that all subsequent decrees 

and proceedings had and donein carrying out the provisions 
1303 of said decree of December 5, 1876, were vacated and annulled 

by the vacating of said tris decree of foreclosure and sale, 
and that said supposed sale to and purchase by said Huidekoper, 
Sherman, and Denison was rendered voidand of no effect, and they 
and their successors, said Chicago and Eastern Illinois Railroad 
Company, as petitioners are advised, are and ever since the delivery 
to them of the possession of said property have been in the posi- 
tion and have had the rights of mortgagees in possession under an 
unforeclosed mortgage and no other position or rights. 
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That thereafter, on July 7, 1882, complainants filed herein their 
supplemental bill, wherein they set up substantially the foregoing 
proceedings herein, and that on June 27, 1552, they, as trustees 
under said deed of trust, In pursuance of notice and demand Upon 
them by said bondholders or their representatives, had declared due 
all said bonds secured by the trust deed of March 10, 1569, and 
praying for the entry of a decree for the full principal and interest 

of said bonds, and also for a decree in their favor declaring 
1304 that the trust deed of April 24, 1572, wasa valid and existing 

lien on the Illinois Division property for about $1,400,000.00 
of Indiana Division bonds, subject only to the prior lien of said 
complainants under the trust deed of March 10, 1869, and for a 
foreclosure and sale of all said property tliereunder, being the entire 
property of said Chicago, Danville and Vincennes Railroad Com- 
pany in the State of Illinois. 

That thereafter, on December 6, 1882. complainants filed herein 
their amendment to said supplemental bill, wherein they further 
set up certain allegations regarding the supposed purchase of said 
Huidekoper, Shannon, and Denison and the connection therewith 
of said Chicago and Eastern Illinois Railroad Company and mak- 
ing them parties defendant thereto, and praying for the relief prayed 
by said supplemental bill; and, further, that in the meantime said 
receiver take charge of said property, and that an account of the 
gross earnings and operating expenses of said railroad property from 
April 17, 1877, be taken by the master and reported to the court, 

and the net income thereof charged against the amount due 
1305 said mortgagees in possession, and credits on the amount 

found to be due on said mortgage held or represented by 
them, and for other relief; that thereaiter sald defendants filed their 
answers to said supplemental and amended supplemental bills, and 
replications were thereafter filed thereto, and said cause was there- 
after referred to one of the masters in chancery of this court for the 
purposes of taking the proofs upon such pleadings, and thata large 
part of such proofs — been taken upon said order of reference, and 
that said master is about to or has already reported to the court such 
proofs so taken. 

That the judgments of petitioners are liens on the property or some 
part thereof sought LO be foreclosed, and became and were, some of 
them, such liens thereon prior to the filing of said supplemental and 
amended supplemental bill to foreclose ; but subsequent to the exe- 
cution of said trust deed of March 10, 1869, and that under the laws 
of the State of Illinois they have the right to redeem from said 

mortgage or to pay the amountof any decree found herein 
1306 before a foreclosure and sale thereunder, and have a right 

under the law to be heard in said cause before the entry of 
such decree and determining the amount thereof; that accurding to 
the practice of this court such foreclosure sale, if made, will be with- 
out redemption and would bar any rights of petitioners to redeem 
thereafter, and that their only op-ertunity to redeem wil! be by pay- 
ment of the amount of such decree before a sale thereunder, as they 
are advised 
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That they are proper parties defendant to said bills to foreclose ; 
that they have not been made such defendants and have not here- 
tofore appeared herein for the reason that it was the duty of said 
Chicago, Danville arid Vincennes Railroad Company to defend its 
property and protect and save the same from any unjust claims and 
demands of complainants or other creditors and mortgagees, and 
that, as they are advised, said railroad company has been vigorously 
making such defense and protecting its rights and property herein 
until very recently, and thev have given it material aid, ‘ncourage- 

ment, and assistance in so doing. | 
1307 That, as petitioners are advised by counsel and verily believe, 

said trust deed of April 24, 1872, purporting to secure said 
$1,500,000.00 Indiana Division bonds on said property, and which 
is sought to be included in said foreclosure decree, and also said sec- 
ond trust deed of December 16, 1872, and said chattel mortgage of 
June 12, 1875, are none of them valid and existing liens on said 
property, never having been executed, acknowledged, and recorded 
according to the requirements of said corporation and the laws of 
the State of Illinois, and are void, being the attempted creation of a 
debt of said company in excess of the amount allowed by the con- 
stitution of the State of Illinois, and for other reasons, and that all 
holders of bonds secured thereby have taken the same with fall 
notice thereof, and that in justice to petitioners such matters and 
claims should be vigorously contested; that the accounting with 
said mortgagees in possession should be carefully watched, and, if 
fairly conducted, would in a large measure extinguish said first- 

mortgage debt, and that petitioners have a right toa hearing 
1508 and representation at such accounting which fixes the amount 

they will be required to pay for a redemption, as they are 
advised. | 

That, as petitioners are credibly informed and verily believe, said 
Chicago, Danville and Vincennes Railroad Company and its officers, 
stockholders, and agents who have heretofore been conducting the 
defense herein have recently entered into an arrangement and 
scheme whereby all further defense herein is to be abandoned and 
said mortgagees are to be allowed a decree or final adjudication in 
their favor herein by collusion and without actual bona fide contest, 
and said Chicago aud Eastern Lllinois Railroad Company, as repre- 
sentative of said first mortgages and said Indivision Division bond- 
holders, is to be allowed to keep and retain said property absolutely 
and is to pay to said company and its said officers, stockholders, 
and agents for distribution among themselves and said second- 
mortgage and chattel-mortgage bondholders who are also engaged 
in such collusive arrangement a large sum in money or in bonds 

of said Chicago and Eastern Illinois Railroad Company, said 
1309 sum being, as petitioners are advised, five hundred thousand 

dollars and upwards ; that said sum is intended to be secretly 
distributed and disposed of so as to place it and all other assets and 
property of said Chicago, Danville and Vincennes Railroad Com- 
pany from beyond the reach of petitioners’ said judgments and pre- 
vent their ever collecting any part thereof, and that said arrange- 
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ment and scheme is for the purpose of working a fraud upon 
petitioners and other creditors of said railroad and disposing of its 
assets in an improper manner: that if such proceedings be per- 
mitted herein they will greatly cloud the title to said property which 
has already be- greatly complicated and clouded by said former 
proceedings herein, and that petitioners are entitled to a hearing 
with as little complication as possible and are entitled to payment 
before any claims of said second-mortgage, chattel-mortgage, or In- 
diana Division bondholders or any stockholders or agents of said 
company, as they are advised and believe. 
That they are proper parties defendant to said supple- 
1510 mental and amended supplemental bills herein in this 
controversy, wherein the court has jurisdiction of the entire 
controversy, ali parties thereto, and control and constructive posses- 
sion of the property in controversy, and in which it is proposed to 
finally adjudicate upon and dispose of all said matters and rights in 
such manner that it will materially affect, if not forever settle and 
cut off, all rights of petitioners in the premises; that all the forego- 
Ing matters will more fully appear by reference to the pleadings, 
record, and proof and exhibits herein, which hereby made for 
greater certainty. 

They therefore pray that they be made parties defendant to said 
supplemental and amended supplemental bills to foreclose which 
have been filed herein subsequent to the lien of their judgments, 
and that they be allowed to answer the same and assert their rights 
in the premises, and that tn default of proper contest and protection 
of its rights and property by said railroad company or in case of an 

attempt to procure such collusive and fraudulent adjudication 
1311 that they may be permitted, either on their own behalf or on 
behalf of said railroad company or in some way, to make 
such defense and protect said property and their own rights as lien- 
holders thereon, and that with all convenient speed, and for such 
other, further, or different order in the premises as petitioners’ rights 
shall require and to equity shall seem meet; and,as in duty bound, 
petitioners will ever pray, «ce. 
CORYDON C. MERRIMAN, 
WILLIAM H. STEVENS, 
PEOPLE’S BANK OF WHEELING, 
WEST VIRGINIA, 
WILLIAM M. MOORE, anp 
WILLIAM IL. DUNCAN, 
By McCOY, POPE & McCOY, 


1 hie ir Sol citors. 


NORTHERN District or I[LLINors, } 
Nate of [llinois, County of Cook, j 


oo. 

Charles B. McCoy, being first duly sworn, says that he has read 
the above petition and knows the contents thereof, and that the same 
is true in substance and in fact except as to matters therein stated 
upon information and belief, and as to those matters he believes it 
tou be true; and further says not. 


CHARLES Bb. McCOY. 
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Subscribed and sworn to before me this thirteenth day of June, 


A. D. 1884. 
MERRITT W. PINCKNEY, 


[ SEAL. | Notary Public, Cook County, Illinois. 
1312 But the court, having hear- the said motion and petition, 


denied the said application and refused to allow said Corydon 
C. Merriman, William H. Stevens, the People’s Bank of Wheeling, 
West Virginia, William M. Moore, and William L. Duncan to file 
said petition or be made parties defendant to said supplemental and 
amended supplemental bills of complainants or to become parties to 
said suit; to which ruling of the court said petitioners, by their 
counsel, then and there excepted. 

And a the matters aforesaid do not fully appear of record 
said Corydon C. Merriman, William H. Stevens, ‘the People’s Bank 
of Wheeling, West Vi ae, William H. Moore. and William L. 
Dunean present this their bill of exception and pray that the same 
may be signed and sealed by the judge of this court pursuant to the 
statute, &c., which is accordingly done. 


H. W. BLODGETT, Judge. [sEat.] 
(Endorsed :) Filed June 11th, 1884. Wm. H. Bradley, clerk. 


1313 Stipulation to Dismiss. 


In the Circuit — of the United States for the Northern District of 


[llinois. 


7 
we 


WitiiaAmM R. Fospicx, JAMes D. Fisn 


VS. | 


’ >In Chancery. 
CHICAGO, DANVILLE AND VINCENNES RAILROAD [ es 


Co. et al. 


~ 


[t is hereby agreed by and between the parties to this cause that 
the aeog of Frederick W. Huidekoper, Thomas W. Shannon, and 
oan “~ Denison, as well as that of Alanson S. Dunham, receiver 

f the Chicago, Danville and Vincennes Railroad Company, to re- 
cei al estate held by different parties claiming that the same is 
held by different parties in trust for said petitioners be, and the 

same are, each hereby dismissed by the said petitioners upon 
1314 the following conditions, which have been agreed to, namely : 

That the said petitioners shall pay all costs made by reason 
of the filing of the said petition in said cause, and in consideration 
of the payment of the same and the dismissal of the said petitions 
the said defendants and each of them hereby release the said peti- 
tioners and each of them from any and all damages or claims for 
damages in any way connected with or growing out of the filing 
and prosecuting of the said petitions and each of them, whether the 
said damages have accrued up to this time or may accrue after this 
date. It is further agreed that this dismissal is a ‘full and complete 
settltbment of all the matters as well as release of all the claims of 
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the petitioners in and to the lots and lands in the pleadings of the 
petitioners or either of them described. 
THO. P. BONFIELD, 
Sol’r of Ann kliza Bebe 
May 20th, 1884. 


(Endorsed :) Filed June 24, 1884. Wm. H. Bradley, clerk 
1315 Stipulation ty Dismiss. 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


WittiAM R. Fospicx, JAMes D. Fish : 
i's. 

THe CuicaGco, DANVILLE & VINCENNES RAILROAD | ; In Chancery. 
Co. et al. 


It is hereby agreed by and between the parties to this cause that 
the petition of frederick W. Huidekoy Te Thomas W. Shannon.and 
Jobn M. Denison, as well as that of Alanson S. Dunham, receiver of 
the Chicago, Danville & Vineennes RK iilroad Company, Lo recover 
real estate held by different parties claiming that the same is held 
by different parties in trust for said petitioners be, and the same are 

each hereby, dismissed by its said petitioners up on the follow- 
1516 ing conditions, which have been agreed to, namel 
That the said petitioners shall pay all costs <a a reasou 
of the filing of the said petitions in said cause, sy in consideration 
of the payment of the same and the dismissal of the said petitions 
the said defendants and each of them hereby nae the said peti- 
tioners and each of them from any and all damages or claims for 
damages in any way connected with or growing out of the filing 
and prosecution of the said petitions and each of them, whether 
the said damages have accrued up to this time or may accrue after 
this date. 


[t is further agreed that this dismissal is a full and complete set- 
tlement of al] the matters as well as release of all the claims of the 


petitioners in an” to the lots and lands in on pleadings of the peti- 
tioners or either of them deseribed. 
WM. ARMSTRONG, 
Solu itor for Alanson S. Dunham, heeceive y of the (), cago, 
Danville A | nmcewmnReES Railroad Company 
WM. ARMSTRONG, 
Solicitor toy - Frederic/: ia Lluide hope 7 Thomas He 
Shannon, and Jolin M. De) /8ON. 
CHAS. H. WOOD, 
1517 Solicitor for Joseph kh. Young, Li tO : Tenney, and ie ; 
2). Judson. and Jos ph kh. Young, Kreentor for 
Mary T. Yound, Dee’d. 
ROBERT DOYLE, 
Sol’r of John L. Donovan and Alba Newell. 
May 20th, 1854. 


Endorsed: Filed June 24, 1854. Wm. H. Bradley, cl’k. 
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1318 Uwnrrep STatTes oF AMERICA, 
Northern District OF [linois by 


In the Circuit Court of the United States. In Chancery. 


Wma. R. Fospick & James D. Fish ) 
Us. 

CHICAGO, DANVILLE & VINCENNES [ 
RAILROAD Co. et al. 


Original and Amended Bill. 
Supplemental and Amended 
Supplemental Bills. 


Tie National City Bank of Ottawa, Illinois, a corporation, respect- 
fully shows to this honorable court that it is the owner and holder 
of the 7 per cent. convertible mortgage bonds of the said Chicago, 
Danville and Vincennes Railroad Company, bearing date January 1, 
1873, the principal maturing February 1, 1893, and being a portion 
of the series amounting to $1,000,000, secured by a trust deed or 
mortgage, bearing date December 16, 1872, covering the railroad 
franchises, income, equipments, and property of said company as 
follows, to wit: Bonds Nos. 521 to 525, inclusive, for the sum of 
$1.000 each, and bonds Nos. 1125 to 1125, inclusive, 1133 to 1144, 

inclusive,and 1150 to 1152, inclusive, for the sum of $500 each. 
1319 And your petitioner shows that James D. Fish and James 

W. Elwell were the trustees in the said trust deed securing 
said issue of bonds, and your petitioner is informed and believes 
that said Elwell has appeared in said suit and is a party defendant 
thereto, the said Fish being one of the complainants in such suit; 
but although said Elwell is such defendant and nominally repre- 
sents the bondholders secured by said trust deed to. him and said 
Fish, yet your petitioner is advised and, upon inquiry, believes that 
neither before the rendition of the final decree in this cause in this 
court nor after its reversal by the supreme court has the said Elwell 
shown any diligence or attempted to make anv arrangement to pre- 
vent a sacrifice of the interests of your petitioner and others sim1- 
larly situated; but, so far as they are concerned, he is apparently 
indifferent as to the results of this litigation, and your petitioner 
believes that he has substantially abandoned all intention to do 
unyvthing to protect the rights of your petitioner in the premises. 

And your petitioner says, upon information and belief, that the 
sald issue of bonds, of which your petitioner’s form a part as afore- 
said, and the said trust deed securing the same are the second-mort- 

gage lien on the property covered thereby, and next after the 
1520 lien sought to be foreclosed in this suit, and that sueh prop- 

erty, if judiciously and fairly sold, is of a value sufficient to 
pay off not only the ‘hole of the first-mortgage liens thereon, but 
also the whole or a great part of the bonds secured by said second 
lien, and your petitioner fears that, unless it shall be permitted to 
become a party to this suit and file its answer therein, it will lose its 
rights in the premises under some collusive compromise or colorable 
sale or through the indifference or neglect of the said Elwell. 

Your petitioner therefore prays that by an order of this court it 
nay be made a party defendant to this suit and allowed to file its 
uuswer therein, to the end that it vay take a part in the account- 
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ings before the master and be heard before this court when it shall 
finally adjust and settle the amount due open the first liens on said 
property, and that it may have such other or further order in the 
pre mises as shall be just and equiti able : ny VOUP pe titioner, &e. 

(Signed) NATIONAL CITY BANK OF 

OTTAWA, ILLS. 
SLEEPER & WHITON, 
Sol’s of Petitioner. 


1521 Nortruern District or [ILLINols, | 
City of Ch icago, 

Henry *. Eames, being first duly sworn, says that he is a stock- 
holder in the said National City Bank of Ottawa and its Chicago 
agent, and that he has heard the foregoing petition read and knows 
the contents thereof, and that the same is true, of his own know'l- 
edge, except as to the matters therein stated to be upon information 
or belief, and as to those matters that he believes it to be true. 

(Signed) HENRY F. EAMES. 

Subscribed and sworn to before me this 17th day of June, A. D. 

1S8S4. 
[ SEAL. ] (Signed) JOHN B. MEYER, 
, Notary Public. 

Endorsed: “ Filed June 24, 1884.” 


1522 Afterwards, to wit, on the thirtieth day of June, in the ad- 
journed May term of said court, 1854, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
slodgett, district judge, is the following entry, to wit: 
Decree. 
Circuit Court of the United States, Northern District of Illinois. 
WirittaM R. Fospick & JAmes D. Fisu, Trustee, _ ) 


| 
, , » Original Bill. 
THe Cuicaco, DANVILLE & VINCENNES RAILROAD { ~~ © ' 


is, 


COMPANY. } 
JAMES W. ELWELL, Trustee, 
_ | 

tS. 


Cross- Bill. 


Tue Cuicaco, DANVILLE & VINCENNES RAILROAD | 


CoMPANY and Others. 
R. Bropie Roperts, Trustee, 


Vs. ’ }. 
Cross- bill. 


THe Cuicaco, DANVILLE & VINCENNES RAILROAD | 


ComMPANY and Others. J 


Tue Cutcaco & Eastern ILiinotis RaILRoap Com- ) 


PANY 
vs. » Cross- Bill. 
WiiiiAM R. Fospick, JAMes D. Fisn, THe Cuicaco, | 
DANVILLE & VINCENNES RAILROAD COMPANY. J 
1322} Now, at this term, come all the parties hereto, by their re- 
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spective solicitors, and this cause came on to be heard upon 
the original and supplemental bill of complaint of the original com- 
plainants and the answers and replications thereto, and also upon 
the respective cross-bills of James W. Elwell, R. Biddle Roberts, and 
the Chicago & Eastern Iltinois Railroad Company and the answers 
to such respective cross-bills and the replications thereto and upon 
the testimony taken and exhibits proven and the report of the 
master in chancery herein, to which no exceptions have been filed, 
and upon consideration thereof the court finds that the equities of 
the cause are in favor of the original complainants as against all the 
defendants except the Chicago & Eastern Illinois Railroad Com- 
pany by reason of the matters set forth in the original and supple- 
mental bills, and that the equities of the cause are against the cross- 
complainants, James W. Elwell and R. Biddle Roberts, respectively, 
upon the issues presented by their respective cross-bills, and that 
the equities of the cause are in favor of the cross-complainant, The 
Chicago & Eastern Illinois Railroad Company, by reason of the 
matters set forth in its cross-bill, as against all of the defendants 
thereto. 

[t is therefore ordered, adjudged, and decreed as follows: 

(1.) The eross-bill of James W. Elwell, trustee, is hereby dismissed 
with costs. 

(2.) The cross-bill of R. Biddle Roberts, trustee, is hereby dis- 

missed with costs. 
1525 (3). [tis further decreed and adjudged that there is now 

due and payable from the Chicago, Danville & Vincennes 
Railroad Company to the original complainants, William R. Fos- 
dick and James D. Fish, as trustees, for the use and benefit of the 
holders of bonds and coupons of said railroad company, issued by 
it and purporting to be secured by its deed of mortgage executed to 
said trustee- and dated March 10, 1869, the sum of four million 
seven hundred and ninety-five thousand four hundred and sixteen 
fay dollars ($4,795,416.66), being for the principal and interest now 
due on said bonds, which said sum, as against the said Chicago, 
Danville & Vineennes Railroad Company and all persons claiming 
by or under it, constituted at the date of said bonds and since 
hitherto a first and paramount lien on all and singular the Illinois 
Division of said Chicago, Danville & Vincennes railroad—that is to 
Say : 

All and singular the main line of the Chicago, Danville & 
Vincennes railroad from Dalton, Cook county, Illinois, southwardly 
to Danville, in Vermillion county, Illinois, being a distance of about 
one hundred and eight miles, together with a branch from Bis- 
marck, in said Vermillion county, southeasterly to the east jline of 
the State of Illinois,a distance of four and stix-tenths ( t.*,) miles, 
together with the right of way, station and other grounds, grading, 

bridges, culverts, tracks, shops, including fixtures and tools, 
1524 stations and other buildings and structures, fences and ap- 


_ 


purtenances thereof, and all wood, coal, and other supplies 
for the use and operation thereof, the contracts rights of the said 
Chicago, Danville & Vincennes Railroad Company and the use of 
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the tracks and appurtenances of the Chicago and Southern Railroad 
Company and the tracks and appurtenances of the Pittsburgh, 
Cincinnati & St. Louis Railway Company from Thornton, in Cook 
county, to and into the city of Chicago ; the terminal tracks, sidings, 
switches, and appurtenances of said Chicago, Danville & Vincennes 
Railroad Company at and near said city of Chicago, whether the 
same are situated on the grounds and rights of way of said company 
or otherwise, aggregating a length of seven and eight-tenths (7,5) 
miles, together with all rights of way or contracts therefor or rights 
to have and maintain such tracks or any part thereof, and all build- 
Ings, structures, erections, and appurtenances thereof, including a 
water-tank and an undivided interest in an engine-house of fourteen 
(14) stalls, situate on grounds of the said Chicago & Southern 
Railroad Company, adjacent to the city of Chicago, and all wood, 
coal, and other supplies, tools, and fixtures for the use of said Chi- 
‘ago, Danville & Vincennes Railroad Company,and situate or used 
within said city of Chicago or along the line of said Chicago 
and Southern Railroad Company or said Pittsburgh, Cincinnati 

Ww St. Louis Railway Company, north of sald Thornton. 
1325 The south eighteen (18) feet of lot twelve (12) and lots 

thirteen (13), sixteen (16), in block thirteen (13), and lot six 
(6), in block nine (9), Carpenter's Addition to Chicago; also lot 
twenty-four (24), in block seven (7), Carpeuter’s Addition to Chicago, 
subject to a lien of about twenty-five hundred dollars ($2,500); lots 
twenty-nine (29), thirty (30), and thirty-two (32) and the leasehold 
interest in lot thirty-one (31), all in block four (4), Magee & High’s 
Addition to Chicago, with the tracks and buildings and fixtures 
thereon, said lots twenty-nine (29), thirty (380), and thirty-two (32) 
being subject to a first lien of two thousand three hundred dollars 
($2,300). 

Twenty-five (25) locomotives numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 138, 14, 15, 19, 20, 21, 22, 24, 30, 31, 32, 33, and 34. 

Six (6) passenger cars numbered 3, 4, 5, 6, 7, and 8. 

Three (5) baggage cars numbered 2, 3, and 4 

Three (3) mail cars numbered 1,3, and 4. 

Kight (8) caboose cars numbered 38, 4, 5, 6, 7, 8, 9, and 10. 

One hundred and sixty-one (161) box cars, being those bearing 
numbers between 564 to 615, both inclusive, and 1001 to 1015, both 
inclusive. 

Eighty-five (S85) box cars (Adams), being those bearing numbers 
between 1136 to 1220, both inclusive. 

Three hundred and eighteen (318) coal cars, being those bearing 
numbers between 1 to 100, both inclusive, and 145 to 376, both in- 

clusive. 
1326 One hundred and eighteen (118) block-coal cars, being those 
bearing numbers between 0.1 to 0.118, both inclusive. 

Thirty-four (34) stock cars, being those bearing numbers between 
501 to 534, both inclusive. 

_Allof the franchises of thesaid Chicago, Danville & Vincennes Rail- 
road Company within the State of Illinois and all of the property 
and premises within said State, other than that in this schedule spe- 
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cifically described, in which the said railroad company has any 
interest, held by it for use in the maintenance and operation of the 
sald line of rallread 

(4.) It is furthe: decreed and adjudged that there is now due and 
pavable from the Chicago, Danville & Vincennes Railroad Company 
to the said original complainants, William R. Fosdick and James 
>. Fish, as trustees, for the use and benefit of the holders of the 
bonds and coupons of said railroad company issued by it and pur- 
porting to be secured by its deeds of mortgage executed to sald 
{ 


_— 


rustees on March 12,1872, and its supplemental deed of mort- 
gage dated April 24, 1872, the sum of two millions nine hundred 
and eighty thousand two hundred and ninety-six ;\%; dollars 
($2,980,296.19), being for the balance of the decree and interest 
thereon rendered by the circuit court of the United States 
for the district of Indiana in behalf of said trustees, as set 

out in their supplemental bill herein, which said sum so 
1327 due to said original complainants as trustees for said Indiana 

Division bondholders is hereby decreed and adjudged as 
against the said Chicago, Danville & Vincennes Railroad Company 
and all persons claiming by or under it to have constituted, from 
and after the execution and delivery of said supplemental mortgage 
of April 24, 1872, as set out in the original and supplemental bill 
of complaint, a second lien upon all and singular the Illinois Divis- 
ion of said railroad, together with its equipment, appurtenances, 
and franchises, as hereinbefore described, subject only to the amount 
of principal and interest as herein adjudged to be due and payable 
on account of the said Illinois Division first-mortgage bonds and 
COUPODS. 

(o.) It is further ordered, adjudged, and decreed that the supple- 
mental bill of William R. Fosdick and James D. Fish, trustees, be 
dismissed so far as the same relates to the Chicago & Eastern Ili- 
nois Railroad Company, and upon the cross-bill of said last-named 
railroad company it is ordered, adjudged, and decreed that by vir- 
tue of the original deed of Henry W. Bishop, master in chancery, 
dated April 16, 1877, to Huidekoper, Shannon, and Dennison and 
the confirmation thereof by this court and by the subsequent con- 
veyance by said Huidekoper, Shannon, and Dennison to the Chi- 

cago and Nashville Railroad Company on August 25, 1877, 
Is28 and the subsequent consolidation between the Chicago X 

Nashville Railroad Company and the State Line and Coving- 
ton Railroad Company on August 28, 1877, as set forth in its cross- 
bill, the Chicago & Eastern Illinois Railroad Company acquired a 
perfect and indefeasable title to all and singular the [linois Division 
of said Chicago, Danville & Vincennes railroad, as hereinbefore 
specifically described, and also as described in said master’s deed of 
April 16, 1877, reference being thereto had, free and clear of all 
lien, claim, title, or equity of any kind whatever of said William 
R. Fosdick, James D. Fish, James W. Elwell, R. Biddle Roberts, and 
the Chicago, Danville & Vincennes Railroad Company, or either of 
them, or any of the bondholders, stockholders, or creditors of said 
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foundation, and said eaiigé Was remanded fo said cireuit court; that 
thereafter, upon the mandate of said Sup reme Court being file din 
said circuit court, said comp ainants filed certain supplemental bills, 
averring that said indebtedness was then due and again asking for 
~~ wee fareclaanre and sale and in aeceanntine af the POONA, OM sald 
1877, to all and singular the property therein described be, and the 
same is hereby, declared valid and effectual in law, and the sai 
Wilham [R.. Fosdick, James D. Fish, R. Biddle Roberts, and. the 
Chicago, Danville & Vincennes Railroad Company and all their 

agents, attorneys, and officers and all stockholders and bond 
1329 holders and ereditors of said Chie: ivo, Danville & vineonin : 

Railroad C Ompany and all persons cl: umiIng by or unde 
be, arid the same are hereby, at apes enjoined and resus vibe 
irom interte ring nn any way with the titl , possession, | or ell] lovment 
by the said ¢ ‘heago & Eastern [llinois Railroad ( ompany Ol f salad 
property so described in said master’s deed or any part thereof, fron 
from instituting or causing to be instituted In any court any proceed- 
Ings at law or in equity to oust the said Chicago & Eastern Illinois 
Rail road C OlN pany from the Posse ssion or use of said described Ape at 
erty or its Income, or to In aa way seek to set aside or affect the 
title, possession, or enjoyment of said Chicago & Eastern Illinois 
Railroad Company to said property, or to assert any lien or claim 
thereon, or to compel it to account in any way for the past or future 
income of the said railroad property so tonveyed by and described 
in the master’s deed aforesaid. 

(6.) It is further adjudged and decreed that as Frederic W. Huide- 
koper, Thomas W. Shannon, and John M. Dennison, the original 
purchasers of said Illinois Division of said Chicago, Danville & Vin- 
cennes railroad under the former decree of this court of December 
15, 1876, and now decreed to be the property of said Chicago & East- 
ern Illinois Railroad Company, are the holders of all the bonds 

and coupons of said Chicago, Danville & Vincennes Railroad 
1550 Company secured by the mortgage dated March 10, LS6®, 

covering the said Illinois Division, except 172 bonds and the 
coupons thereto belonging, who bave severally heretofore received 
their full distributive share of the purchase-money arising from the 
proceeds of the first sale, therefore this present decree in favor of 
William R. Fosdick and James D. Fish as trustees forthe use of the 
holders of bonds and coupons of the Illinois Division shall be cred- 
ited with the full sum of $1,450,000 so bid by said original pur- 
chasers (less the costs, allowances, and distributive shares to the 
holders of said 172 bonds and coupons which were paid out of said 
purchase-money under the previous order of this court herein), and 
interest from April 16, 1877, to this dat 

(4.) lt Is ordered that the eosts of this action shall by paid by ithe 
said Chicago, Danville & Vincennes Railroad Company 

And it is further ordered that the petition of the National City 
Bank of Ottawa, Illinois, filed herein on the 25d day of June, 1SS4, 
ior leave to Inte rvene herein us holders of certain seco! l-mortgage 
bonds ol salad ( Liicago, a: iL \ Mncehnues Railroad ‘on preety ec 
dismissed at the cost of said peti Loner 
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cifically described, in which the said railroad company has any 
interest, held by it for use in the maintenance and operation of the 
suid line of railroad 


(4.) It is further lecreed and adjudged that the 


‘re is now due and 
ee A | Pr eee 
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1332 In the matt tor of the application of Corydon C. Merriman, 

William HH. Stevens, The People’s Bank of Wheeling, Wil- 

ham M. ine at nd William L. Dunean for leave to file their 
intervening petition in the cause of— 


WintntiamM R. Fospick and JAMEs D. Fis - ) 


nN Pisa ' -In Chancery. 
CuHicaao, DANVILLE AND VINCENNES RAILROAD Com- { 
PANY et al. | 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


To the honorable the Supreme Court of the United States ; 

The appeal of Corydon C. Merriman, William H. Stevens, The 
People’s Bank of Wheeling, William M. Moore, and W liam L. Dun- 
can, the above-named intervening petitioners and appellants, re- 
spectfully showeth— 

That upon February 27, 1875, the above-named complainants, 
Fosdick and Tish, filed their bill in the cireult court of the United 

States for the northern district of I]linois against the above- 
1353 named defendant, Chicago, Danville and Vincennes Railroad 

Company, pray 1g, among other things, for a decree of foreclos- 
ure and sale of the road and property of said defendant in default of 
payment of certain indebtedness alleged in said bill to be due and se- 
cured by trust re d upon said road and property 

That thereafter said defendant was served with process and ap- 
peared in a. cause, and thereafter, by the orders of said court, a 
receiver was pane ited and on “a 31, 1875, placed in possession of 
the road and all property of said defendant, and all others enjoined 
and restrained from in anywise interfering therewith thereafter. 

That thereafter issue was joined upon pleadings filed in said cause, 
and a hearing had thereunder upon evi - nee taken and considered, 
and a a of foreclosure and sale « itered, and thereafter a sale 
made by the master in dealin of sai court to the holders of said 

ce is Clon merged in said deeree, through their certain trustees, 
for that purpose constituted, and thereafter certain decretal orders 
confirmatory of said sale,and placing said mortgagees, by their 
trustees, In possession of said property, were entered by said court: 
that thereafter appeal was prayed to the Supreme Court of the United 
States from said decree and subsequent orders, where said decree 
was reversed and wholly annulled for the reason that the indebted- 
ness therein merged was not lawfully due at the date of said decree 

and the court was without jurisdiction to enter the same, and 
1334 said subsequent = rs based thereon were ordered and de- 
CLAP € 


to be void id of no eff ect, h: aving ho proper legal 
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foundation, and said cause was remanded to said cireuit court; that 
thereafter, upon the mandate of said Supreme Court being filed in 
said circuit court, said complainants filed certain supplementa | 
averring that said indebtedness was then due and again asking for 
a new Joreciosure and sale and in accounting of the income of said 
property while in the hands of said mortgagees under said supposed 
sale: uisdl Ueeaiaiedinate ieee Titel Illinois Railroad Com 

pany, which had sueceeded to the rights and habilities of said mort- 
vagees wader their ogee 9 which had been made a defendant 
to said supplemental bills. filed its answers and cross-bill, aver-ing 
that it was a dona fide pra Innocent purchase -of said property, deny 

ing any right of accounting, and praying a decree conferring its title 
to said property, and said defendant, The Chicago, Danville and Vin- 
cennes Railroad Company, filed itsanswersand pleasdenying theright 
to the relief claimed In said supplemental bills and said ecross-bil] 
upon certain good and suflicient grounds set out In its answers: 
that thereafter a reference was had to the master In chancery to take 


~ 


-proofs upon the issues joined on sack eupphesael tal pleadings, and 


thereafter the taking of such proofs was to some extent proceeded 
with. 

Th: al the re Upon ay ypell: ints ay) pli d to said cireult court for leave 
to file in said cause their intervening petition as judgment creditors 
of said defendant, Chicago, ce taglf incennes Railroad Com- 
pany, hav? be a lien Upon t the property , in controversy in sald sult 

and enjoined from enforcing said lien in any other wav; that 
1335. thereafter ‘on June 11, 1884, a final order was made ity said 

court refusing to allow ap] ellants — file their said intervening 
petition or to appear In said cause, which said Interven. ne pet HLian 
was afterwards papper ghe In the record of said cause by certificate of 
ey vidence signed | Al said court on Jun Lith. ISS4, and here by Is Fe- 
een to for a concise statement of the crounds claimed by appel- 
lants as entitling them to Intervene in said cause. 

Wherefore these appellants appeal from the whole of said final 
order of said circuit court of the Unit d States and respectfully pray 
that said final order ol said cireult court and the bills, supplemental! 
bills, answers, cross-bills and answers, pleadings, depositions, evi- 
dence, and proceedings in the said cause, in so far as the same may 
be relevant, may he sent to the sald Supreme Court of the United 
States without delay, and that the said Supreme Court will proceed 
to hear the said cause anew in so far as the rights of appellants are 
econeerned, and tliat the said final — of said ecireuit court and 
every part | 1 reof may be reverse Wil costs, or such other decree 
as to the said Supreme Court shall se nf ee 

Dated Chicago, Illinois, October ‘a - Dd. ISS4. 

MceCOY, POPE & McCOY, 


’ . . Bi 
of . . fy ia 
Solicitors ho) Appellants 
. 


A. McCOY, Of Counsel. 


(Endorsed :) Filed Oct. 11, 1884, as of Oct. 6, 1554 Wm. FI, 
Bradley, clerk. 
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1336 On the sixth of October, 1884, the following order was 


entered before Hon. Henry W. Blodgett, district judge: 


Wintram R. Fospick and James D. Fisu ) 
aS 
CHicaGO, DANVILLE AND VINCENNES RAILROAD Co. | 


ef al. 


In the matter of the application of Corydon C. Merriman ef a/. for 


leave to intervene in said cause, made and denied herein on June 


11, 1SS4. 


This dav come Corydon C. Merriman,William H. Stevens, People’s 
Bank of Wheeling, William M. Moore,and William L. Dunean, by 
McCoy, Pope & McCoy, their solicitors, and pray an appeal to the 
Supreme Court of the United States from the order entered herein 
on June llth, 1884, denying their application for leave to intervene 
in said cause, which appeal is allowed upon all of said petitioners 
giving bond in the sum of one thousand dollars, to be approved by 
the court, but without prejudice to the right of any other party in- 
terested to object to the right of said pet itioners to appeal in said 
matter. 


1337 In the Cireuit Court of the United States for the Northern 
District of Illinois. 


In the matter of the oe of Corydon C. Merriman, William 
H. Stevens, en 00 Bank of Wheeling, William M. Moore, and 
William L. Dunean to be m: aa defendants and for leave to file 
their — to be made such defendants to the supplemental bills of 
the complainants in the cause of— 


Wiitram R. Fospick and James D. Fisa ) 

- | 

is ; 
; ai -In Chancery. 
CHIcaGo, DANVILLE AND VINCENNYS RAILROAD ! . 


ComMPANY et al. 


To the honorable Supreme Court of the United States: 


The appeal of Corydon C. Merriman, William H. Stevens, People’s 
Bank of Wheeling, William M. Moore, and William L. Dunean, the 
above-named petitioners and appellants, respectively showeth that 
prior tO June 1], Lss4, such proceedings were had in said « eause as 
are concisely and briefly stated in their prayer for appeal from the 
tinal order of said circuit court denying their application on that 
date for leave to file their inte rvening petition in said cause; that 

thereafter, on June 25rd, 1884, they petitioned said circuit 
1558 court to be made defe ind: ants to the supplemental bills of said 
complainants, which petition has been preserved 1 in the record 
of this cause, by exception duly signed on June 23rd, 1884, and to 
vhich reference is hereby made for a concise statement of the grounds 
) application ; that on said June 25rd, 18384, a final order 


[In Chancery. 


ee 


AO. 


WILLIAM R. FOSDICK ET AL., &¢. 599 


was mace by said circuit court, denying the right of petitioners to 
In anyWise appear in said cause or be made parties thereto. Where- 
lore these appellants appeal from the whole of said last-named final 
order of said circuit court of the United States, and respectfully pray 
that said final order of said circuit court and the bills, supplemental 
bills, answers, cross-bills and answers thereto, pleadings, « lepositions, 
evidence, and proceedings in the said cause, in so far as the same 
be relavent, may be sent to the said Supreme Court of the United 
States without delay, and that the said Supreme Court wiil proceed 
to hear the said cause anew in so far as the rights of appellants are 
coneerned, and that the said final order of said circuit court and 
every part thereof may be reversed with costs,or such other decree 
as to the said Supreme Court shall seem just. 
Dated October 6th, A. D. 1884. 
McCOY, POPE & McCOY, 
Solicitors for App llants 


A. McCOY, Of Counsel. 


Endorsed: Filed Oct. 11, 1884, as of Oct. 6.1884. Wm. H. Brad- 
ley, clerk. 


1359 On the sixth of October, 1884, the following order was en- 
tered before Hon. Henry W. Blo lgett, district judge: 
WititAM R. Fospick and James D. isn ) 
Us. | 
CuicaGo, DANVILLE AND VINCENNES RAILROAD Com- | 
PANY et al. 


Chancery. 


In the matter of the application of Corydon C. Merriman eft al. for to 
be made parties defendant in said suit, made and denied June 23, 


This day come Corydon C. Merriman, Wm. H. Stevens, a 
Bank of Wheeling, William M. Moore, and William L. Duncan, by 
McCoy, Pope & MeC oy, solicitors, and pray an appeal to the em me 
Court of tine United States from the order ente ‘red herein on June 
23, 1854, onsite their application to be made parties defendant In 
said caus e, which appeal is allowed upon all of said petitioners giving 
bond in the sum of one thousand dollars, with surety to be approved 
by the court, but without prejudice to the right of any other party 
in interest to object to the right of said petitioners to an appeal in 
said matter. 
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1540 Appeul Bond. 
Supreme Court of the United States. 


In the matter of the application of Corydon C. Merriman et al. to 
become defendants in the case of— 


Wittr1amM R. Fospick and JAmes D. Fisy 


vs. 


CHicaGco, DANVILLE & VINCENNES RaILroap Co. etal. J 


IXnow all men by these presents that we, Andrew Crawford and 
Alexander McCoy, are held and firmly bound unto William R. 
Fosdick and James D. Fish, of New York, and all parties in said 
cause affected by appeal hereinafter mentioned, in the sum of one 
thousand dollars, to be paid to said William R. Fosdick and James 
D. Fish and all parties in said cause affected by the appeal herein- 
after mentioned, their executors or administrators; to which pay- 
ment, well and truly to be made, we bind ourselves and each of us, 
jointly and severally, and our and each of our heirs, executors, and 
administrators, firmly by these presents. 

Sealed with our seals. Dated this ninth day of October, A. D. 
1884. 

Whereas Corydon C. Merriman, William H. Stevens, The People’s 

Bank of Wheeling, William M. Moore, and William L. Dun- 
1341 can have prosecuted an appeal to the Supreme Court of the 

United States to reverse the order of this court entered June 
twenty-third, A. D. 1884, refusing them leave to become defendants 
in the above-entitled action by the circuit court of the United States 
for the northern district of Illinois: 

Now, therefore, the condition of this obligation is such that if the 
above-named Corydon ©. Merriman, William H. Stevens, The 
People’s Bank of Wheeling, Wiliam M. Moore, and William L. 
Duncan shall prosecute their said appeal to effect and answer all 
costs if they shall fail to make good their plea, then this obligation 
shall be void; otherwise to remain in full force and effect. 


ANDREW CRAWFORD. [seat] 
A. McCOY. [SEAL. | 


Approved without prejudice. 


H. W. BLODGETT, Judge. 


| 


— 


WILLIAM R. FOSDICK ET AL.. £¢. 601 


Appeal Bond. 
Supreme Court of the United States. 


[n the matter of the application of Corydon C. Merriman ¢f al. to 
intervene in the case of— 


WILLIAM R. Fospick and JAMes D. Fisu 
vs. . 
CHicaGo, DANVILLE & VinceNNES RatLroap Co. } 


Know all men by these presents that we, Andrew Crawford and 

Alexander McCoy, are held and firmly bound unto Wilham 

1542 KR. Fosdick and James D. Fish, of New York, and all parties in 

said cause affected by the appeal hereinafter mentioned, In 

the sum of one thousand dollars, to be paid to said William R. Fos- 

dick and James D Fish and all parties in said cause aflected by 

the appeal hereinafter mentioned, their executors or administrators ; 

to which payment, well and truly to be made, we bind ourselves 

and each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this ninth day of October, A. D. 
1884. 

Whereas Corydon C. Merriman, William H. Stevens, the Peo- 
ple’s Bank of Wheeling, William M. Moore,and William L. Duncan 
have prosecuted an appeal to the Supreme Court of the United 
States to reverse the order of this court entered June 11th, 1884, re- 
fusing their application for leave to file their intervening petition 
in the above-entitled cause by the circuit court of the United States 
for the northern district of Illinois: 

Now, therefore, the condition of this obligation is such that if the 
above-named Corydon C. Merriman, William H. Stevens, the Peo- 
ple’s Bank of Wheeling, William M. Moore,and William L. Duncan 
shall prosecute their said appeal to effect and answer all costs if 
they shall fail to make good their plea, then this obligation shall 
be void ; otherwise to remain in full force and virtue. 

ANDREW CRAWFORD. §[sEAL. 
A. McCOY. ~~, 


Approved without prejudice. 
H. W. BLODGETT, Judge. 


Endorsed: Filed Oct. 11, 1884, as of Oct. 6, 1884. Wm. H. Brad- 
ley, clerk. 
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13438 Appeal of National City Bank: of Otlawa, 
Circuit Court of the United States, Northern District of Illinois. 


Wa. R. Fospick et al. 
Us. >In Equity. 
CnHicaGco, DANVILLE & VINCENNES R. R. Co. e¢ al. 


To the honorable the Supreme Court of the United States: 


The appeal of the National City Bank of Ottawa respectfully 
showeth that it is the owner & holder of certain seven per cent. 
convertible mortgage bonds of thesaid Chicago, Danville & Vincennes 
Railroad Company, bearing date January 1, 1873, and being a por- 
tion of the series, amounting to $1,000,000, secured by a trust deed 
or mortgage, bearing date December 16, 1872, covering the rail- 
road, franchises, income, equipments, and property of the said com- 
pany; as follows, viz., bonds Nos. 521 to 525, inclusive, for the sum 
of $1,000 each, & bonds Nos. 1125 to 1125, inclusive, for the sum 
of $500 each, and that the trustees named in said trust deed were 
James D. Fish & James W. Elwell, and that the lien of such trust 
deed was next to & subject to the lien of the mortgage or trust deed 

sought to be foreclosed in said suit; that under the decree of 
1544 foreclosure & sale originally entered in said cause & before 
its reversal by the Supreme Court a sale of the property cov- 
ered by the trust deed securing appellant’s said bonds was made 


under & in pursuance of such decree, & under such sale the 
Chicago & Eastern Illinois Railroad Company claims protection as 
a bona fide purchaser & of the reversal of said original decree afore- 


said, &, after said cause was remanded for further proceedings in said 
circuit court, resisted the entering of any further decree in said cause 
which should provide for a resale of such property; and the afhant, 
believing that if a resale should be had the said property would 
bring at public auction a sum sufficient not only to pay off all the 
encumbrance thereon prior to that of the mortgage or trust deed 
securing appellant’s said bonds and also enough to pay a large 
part, if not the whole, of such bonds & the remainder of the same 
issue, desired that a final decree should be entered providing fora 
resale of said property, and to that end filed its intervening peti- 
tion to be allowed to be made a party to said suit, in order that it 
might be heard in the accounting before the master & in the fram- 
ing of the final decree therein, but on the 30th day of June, A. D. 
1884, the circuit court rendered a final decree in said cause denying 
the prayer of apr jant tor leave LO SO intervene, with costs, and, 
with the consent of all the parties named in the record of said cause, 
denied that the said Chicago & Eastern Illinois Railroad Company 
was entitled to protection as a bona fide purchaser of all the said 

property, notwithstanding the reversal of the decree under 
1545 which it acquired its title by the Supreme Court, and there- 

fore adjudged that such property should not be resold under 


WILLIAM R. FOSDICK ET AL., &C. 603 
said last-mentioned decree, and the appellant was left without rem- 
edy _— its said bonds. 

Wherefore this appellant appeals from that portion of said last- 
named decree which denies the prayer of appellant for leave 
intervene in said cause & which refuses to order a resale of the 
said property, and respectfully prays that such decree, witli all the 
bills, answers, pleadings, depositions, evidence, & proceedings In 
sald cause originating since the same was reversed & remanded | V 
the Supreme Court of the United States, may be sent to said last- 
named court without delay, that it may proceed to hear the said 
cause, so far as it affects the rights of appellant, anew, & that, to the 
extent necessary to protect the rights of appellant in the premises, 
such last-mentioned decree may be reversed and such relief offered 
LO appellant as shall seem just W equitable. 

Dated October 6, 1884. 

NATIONAL CITY BANK OF 
OTTAWA, ILLINOIS, 
by SLEEPER & WHITON, Solicitors 


W.J. DURHAM, Of Counsel. 


Endorsed: Filed Oct. 11, 1884, as of Oct. 6,1884. Wm. H. Brade 
ley, clerk. 


1546 On the same day, to wit, on the sixth day of October, in 

the adjourned October term of said court, 1884, in the ree- 

ord of the proceedings thereof in said entitled cause, before Hon. 
Henry W. Blodgett, district judge, is the following entry, to wit: 

WitttamM R. Fospick and James D. Fish 

i. | " 

a ; | , n Chancery, 
foe CuicaGo, DANVILLE AND VINCENNES RAILROAD | . 

Company et al 


Inthe matter of the application of the National City Bank of Ottawa 
for leave to intervene herein. 


This di Ly Comes the N ations il Ci ity Bank of ¢ Jitawa, by its solicitors, 
and prays an appe al to the Supreme Court of the United States from 
the order entered herein on the thirtieth day of June last denying their 
appli ication for ieave to intervene in said Cause, which appeal 13 
allowed upon said petitioners giving bond in the sum of one thou- 
sand dollars, to be approved by the court, but without prejudice to 
the right of any other party interested to object to the right of said 
petitioner to appeal in said matter. 


1347 Appeal Bond 


Know all men by these presents that the National City Bank of 
Ottawa, Illinois, as principal, and Henry I’. Eames, of Chicago, I1li- 
a ee ee eee R. Fosdick and 
James D. Fish, trustees for the benefit of all parties affected by the 
appeal hereinafter named,in the penal sum of one thousand dollars ; 


es eee ee 
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for which payment, well and truly to be made, we do hereby bind 
ourselves, our successors, heirs, and representatives, jointly and sev- 
erally, firmly by these presents. 

Signed and sealed this 8th day of October, A. D. 1884. 

The condition of this obligation is such that whereas the said 
principal obligor on the 6th day of October, 1884, prayed for and 
obtained an appeal from that portion of the final decree of the said 
circuit court, entered on June 30th, 1884, in the suit of Fosdick et al. 
vs. The Chicago, Danville and Vincennes Railway Company et al., 
denying the prayer of said principal obligor for leave to intervene 
in said suit: 

Now, if such appellant shall prosecute its appeal to effect and if it 
fail to make good its plea shall answer all costs growing out of such 
appeal, then this obligation shail be void ; otherwise of force. 

NATIONAL CITY BANK OF OTTAWA, ILLS., 
By SLEEPER & WHITON, Its Aftt’ys. 
HENRY F. EAMES. [SEAL. | 


[In presence of— 


H. K. WHITON. 


Approved. 
H. W. BLODGETT, Judge. 


Endorsed: Filed Oct. 11, 1884. Wm. H. Bradley, clerk. 


1348 Motion for Leave to Appeal, AC. 


In the Cireuit Court of the United States, Northern District of 
[llinois. 


Wa. R. Fospick & James D. Fisu ) 

: ee os ' ‘In Equity. 

CHIcAGO, DANVILLE & VINCENNES RAILROAD Com- quit) 
PANY ef al, 


And now comes the National City Bank of Ottawa, Illinois, by its 
counsel, & having moved the court that it be allowed to prosecute 
an appeal to the Supreme Corrt of the United States in the name of 
James W. Elwell, in pursuance of the proposals contained in the 
annexed notice, marked “A,” from the final decree entered in this 
cause June 30, 1884, and, after hearing counsel for and against such 
motion, the court having overruled the same— 

Thereupon thesaid National City Bank of Ottawa now prays leave 
to be adinitted to prosecute an appeal in its own name to said Su- 
preme Court from said final decree. The grounds upon which such 
prayer is based are the facts set forth in the intervening petition of 

said bank, ani which petition was denied in said final de- 
1349 cree, and also the fact that such final decree was entered by 
the consent of all the parties to the record in said eause, in- 
cluding the seid Elwell named in said intervening petition, notwith- 
standing the effect of such decree was to leave said bank wholly 
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without remedy on its bonds referred to in the annexed notice, 
while other holders of like bonds in the same series were provided 
for by a secret agreement with the knowledge and consent of the 
said Elwell and against the protest of said bank, & now the said 
Ilwell refuses to appeal from such decree 
ony iD EL P ER & WELTON 
Sol’r- Nat'l ¢ uly Bnk > Of (jit 7 


Unirep STates OF AMEnuica, Northern District of Illinois . 


In the Cireuit Court of the L'nited States. 


Wa. R. Fospick & JAMes D. Fisu ) 
| 
iis 
: ‘ag ' | .In Chanceervy. 
CHicaAGo, DANVILLE & VINCENNES RAILROAD Com- f{ 
PANY et al. ] 


()) iginal & Avie noded Bill. Supple ments / nw Aime nied Suppl iiié nial 
Bills, & Cross- Bills. 


1350 To James D. Fish & James W. Elwell, trustees, & KE. Walker, 
their solicitor. 

Gents: Referring you for full information as to our rights and 
interests in the matters in litigation in the above eause to the inter- 
vening petition of this bank « on file in this cause, & which was de- 
nied in the final decree in this cause entered on the 50th day of 
June, A. D. 1884, we respectfully request that you will in due tim: 
& manner perfect an appeal as trustees in the trust deed securing 
our bonds particularly described in said interve ning petition to the 
Supreme Court of the United States from said final decree; and, that 
vou may suffer no inconvenience or loss from such a course, we 
hereby offer to furnish you counsel and all disbursements necessary 
to perfect such appeal, including all necessary bonds or other secu- 
ritv, and we will give you such inde miity against all loss, costs, or 
damages growing out of the prosecution of such appeal as you may 
reasonably reqtiire, NO stay of proceedings being asked or sought by 
us pending such appeal. 

ln case you shall ignor- this request or decline to interfere 
1251 further in this litigation, then we shall perfect an appeal, as 
indicated, in vour names, & in that event we engage and 
vuarantee to indemnify and save you harmless from all loss, costs, 
or damages growing out of such appeal, both personally & in your 
character as trustees. 
Yours, Xc., NATIONAL CITY BANK OF 
OTTAWA, ILLS., 
By SLEEPER & WHITON, Sol’r-. 
July 24, 1854. 


On the second day of August, 1854, I, Charles H. Kerr, did per- 
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sonally serve a true copy of the foregoing paper on James W. Elwell 
at his office, # 57 South street, in the city of New York. 


CHARLES H. KERR. 


STATE OF NEW YORK, Pa. 


v* t . . ¥ - , » - 
{ uty (Tvitl County Oo} Ni fi } OTR, } 


On this 2d day of August, 1884, before me personally appeared 
Charles H. Kerr, to me known and known to me to be the individ- 
ual described in and who executed the above instrument, and ac- 
knowledged that he signed the same for the purpose therein named 
and made oath before me to the truih of the same. 

WM. M. BURNS, 
| SEAL. | Notary Public, New York County. 


Endorsed: Filed Oct. 11, 1884. Wm. H. Bradley, clerk. 


13852. Unitep STATES OF AMERICA, } 
Northern District of Illinois, | 


~ SS. 


In the Cireuit Court. 
Wa. R. Fospicex, JAMes D. Fisk ) 


CuicaGo, DANVILLE & VINCENNES RAILROAD COMPANY ef a4 
And now comes the Chicago & Eastern Iilinois Railroad Company, 
by Wm. Armstrong, its solicitor,and moves the court to vacate their 
several orders made herein during month of June, 1884, and since 
that time allowing the parties to appeal from the then several orders 
denying them the right to interfere in this cause. 
WM. ARMSTRONG, 
Sol.of C1 & EB. Ll. R. BR. Co. 


(Endorsed :) Filed Oct. 17, 1884. Wm. H. Bradley, clerk. 


1393 Copy of Order Entered on Nove mber ord, 1SS4. 
Chancery Record No. 30, p. 277. 
WirntiaM R. Fospiex et al. ] 
ian | rao 
7 . ' n Cnhnaneery. 
Cuicaco, DANVILLE AND VINCENNES RAILROAD | 
ComMPANY cf al. | 


Now come the parties, by their solicitors, and now comes on to be 
heard the motion of the National City Bank of Ottawa to appeal in 
its own name or In the name of James W. Elwell, and also the mo- 
tion of the Chicago and Eastern Illinois Railroad Company to va- 
cate the orders entered herein on the sixth day of October last 
allowing said bank and Corydon C. Merriman, William H. Stevens, 
the Peoples Bank of Wheeling, William M. Moore, and William 
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L. Dunean to appeal, and after hearing the arguments of counsel it 


is ordered that the respondents to the petition of said bank to appeal! 
“answer said petition within twenty days, and the motion of said rail- 


4 road company is hereby taken under advisement. 
} 
135-44 Copy of Order Entered December 8, 1834. 
| | Chaucery record No. 30, p. 344. 
tT 


WitiiamM R. Fospick e ail. 
Us. 
Cnicaco, DANVILLE AND VINCENNES RAILROAD f 
CoMPANY et al. 


In ( ‘haneery. 


Now come the parties by their solicitors, and now comes on to be 
heard the motion of the National City Bank of Ottawa, Illinois, to 
| be allowed to pray an appeal herein in the name of James W. El- 


well or in its own name; and after hearing the arguments of counsel 
the court takes the same under advisement. 


loon Copy of Order Entered on Auqust 3, 1885. 


Chancery record 31, page 163. 


| Witi1aM R. Fospick et ai. | 
Us. 
ail a mer n Chancer\ 
CHicaGo, DANVILLE AND VINCENNES RAILROAD | es 
~- CoMPANY ef al. 
az The court, having considered and being now fully advised upon 
the motion heretofore submitted by the Chicago and Eastern Illinois 
Railroad Company, by Mr. Armstrong, its attorney, to vacate th 


orders allowing Corydon C. Merriman, William H. Stevens, The 
People’s Bank of Wheeling, West Virginia, William M. Moore, and 
William L. Duncan, judgment creditors, to appeal to the Supreme 


| Court from the orders entered herein denying to said creditors their 
| application to intervene, and also to become defendants, as having 
; . ‘ +} 7 
) been improperly and inadvertently allowed, now overrules said 


motions to vacate said orders. 


. 


1356 Copy of Order Entered Monday, August 3, 1885. 


Chancery record 31, p. 168. 


WitiiaM R. Fospick ef al | 
vs. . 
CHIcaGo, DANVILLE AND VINCENNES RaiLroap { In Chancery. 
CoMPANY et al. J 


The court, having considered and being now fully advised upon 


the motion heretofore submitted by the National City Bank of 
Ottawa, by Sleeper & Whiton, its counsel, to appeal to the Supreme 
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Court of the United States from the ruling and decision herein of 
thie date of June 350th, 1884, sustains the same so far as to authorize 
an appeal in the name of James " Kiwe - trustee, upon the exe- 
cu lon of an indemnity to said Elwell against all costs and expenses 
which may be incurred, the secu rity to ~~ ay ppeured by the clerk. 


DOT Circuit Court of the United States. N. D. Ils. 
Wa. R. Fospiek et al. 
Us, . ; - 
.In Equity. 
CHIcaAGo, DANVILLE & VINCENNES RaILROAD ! ss 
CoMPANXNY et al. 


GENT.: Please take notice that on Monday next at the ope ning of 
said court in the forenoon—or. if no court is held on that d: Ly, then 


on the next day at the same hour—before his honor Judge Biod- 
gvet(—or, 1n the event of his absence, then before his honor Judge ' 


Gresham—we shall move for a reallowance of the appes al in the 
name of Elwell, which was allowed on the 3d day of August, 1885, 
as no citation was served in proper time on the appeal allowed at 
the last-named date. 
Yours, Xe., SLEEPER & WHITON, 
Nol’rs of Natl City Bank of Oitawa. 

June 2¢ 

To E. Walker, F. J. Loesch, M. W. Fuller, Wm. Armstrong, Henry 


Crawtord. 


; ’ ? 
» L550. 


1358 We hereby accept service of the within notice. 
Chicago, June 26, 1886. 


WM. ARMSTRONG. | 


Received copy of the above notice this 26th day of June, 1886. | 


r. J. LOESCH. 


STATE OF ILLINOIs, | __. 
(ook County, } 


Byron A. Roloson, being first duly sworn, says that on Saturday, 
June 26th, A. D. 1886, during business hours, he served the within 
notice on the within-named M. W. Fuller, solicitor for complain- 
ants, bv delivering a copy thereof to J. 8S. Harlan, clerk for said 
Fuller, in the office of said Fuller, said Harlan then being in charge 
of said office; that he served the within notice on the within-named 
Edwin Walker, solicitor for defendant, Chicago, Danville and Vin- 
cennes Railroad Company, by delivering a copy thereof to Lincoln 
Brooke, clerk for said Walker, in the office of said Walker, said 
Brooke being then in charge of said office; that he served the 
within notice on the within-named Henry Crawford, solicitor for 
certain parties to said cause, by delivering a copy thereof to J. W. 
Jones, clerk for said Crawford, in the office of said Crawford, said 
Jones being then in charge of said office. 


B. A. ROLOSON., 


WILLIAM R. FOSDICK ET AL., &e. G09 


Subscribed and sworn to before me this 26th day of June, A. D. 
1556. 
[SEAL. | CHARLES B. McCOY, 
Notary Publi . f ook ( ounty, Illinois. 


(Endorsed :) Filed June 26, 1886. Wm. H. Bradley, clerk 


1359 Afterwards, to wit, on the 28th dav of June,in the ad- 
journed May term of said court, 1886, in the record of the 
fF proceedings thereof in said entitled cause, before Hon. Henry W 


Blodgett, district judge, is the following entry, to wit: 


WitiiaM R. Fospick and James D. Fisu, Trustees, ) 


XC., 
vs. ~In Chancery. 
CHICAGO, DANVILLE AND VINCENNES RAILROAD Com- | 
, PANY et al. | 


It having been made to appear to the court in this cause that the 
National City Bank of Ottawa, Illinois, is the pledger and holder of 
the seven per cent. convertible mortgage bonds of the Chicago, Dan- 
ville and Vincennes Railroad Company, bearing date January 1, 
1875, the principal maturing February 1, 1593, and being a portion 
of the series amounting to one million dollars, secured by « trust 
deed or mortgage bearing date December 16, 1872, covering the rail 
road franchises, income, equipment, and property of said company, 
as follows: Bonds numbers 52 to 525, inc ae for the sum of one 
thousand dollars each, and bonds numbers 1125 to 1125, inelusive, 


‘es 1133 to 1144, inclusive, and 1150 to 1152, inclusive, for the 
1360 sum of five hundred dollars each: and that James D. Fish 
and James W. Elwell were the trustees in the trust deed 


aforesaid, but the said Fish having been relieved from such trust 
the said Elwell is now the sole trustee under such mortgage or trust 
deed, and as such was a party to this suit and appeared therein 
to contest the same as a defendant therein; and it also appearing 
that the said National City Bank of Ottawa has requested the said 
Elwell, as such trustee as aforesaid, to perfect an appeal from the 
final decree entered in this cause on June 30, 1854 (and in the sup- 
plemental and cross bills relating to the subject-matter of this suit 
and heard with this original bill) to the Supreme Court of the 
United States, with which request the said Elwell has refused to 
comply, it is therefore, on motion of Sleeper & Whiton, the solic- 
itors of the National City Bank of Ottawa,ordered that the said 
bank have leave to appeal to said Supreme Court from said final 
decree in the name of said Elwell as such trustee as aforesaid, but 
upon condition that the said bank shall deposit with the clerk of 
this court, forthe use of the said Elwell, a good and sufficient bond, 
with surety, to be approved by the clerk of this court, wherein the 
said bank shall bind itself and its successors to indemnify and save 
harmless the said Elwell from all! loss, costs, damages, or ex- 
1361 penses growing out of the taking and perfecting of such ap- 
peal, and also upon condition that said bank or some person 
77—216 
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in its behalf give the usual appeal bond in the penal sum of one 
thousand dollars, to be approved by the clerk of this court both as 
to its form and the sureties therein, both of said bonds to be filed 


on or before June thirtieth, 1886, the said The National City Bank of 


Ottawa having failed to perfect the appeal heretofore allowed by 
order entered August third, 1885. 
13562 Indemnifying Bond. 


Circuit Court of the United States, Northern District of Illinois. 
[In Chancery. 


Original bill and cross-bill. 


Wma. R. Fospick et al. ) 
Us. » 
CHICAGO, DANVILLE AND VINCENNES RAILROAD COMPANY el al. j 


An order having been this day entered in the above cause per- 
mitting the National City Bank of Ottawa, [llinois, to perfect an ap- 
peal to the Supreme Court of the United States from the final decree 
entered in this cause on June 30th, 1884, in the name of James W. 
Klwell, trustee, under a deed of trust securing the payment of cer- 
tain bonds of the said railroad company held and owned by the said 
bank: 

Now, therefore, this is to witness that the said National City Bank 
of Ottawa, as principal, and Henry F. Eames, as surety, do hereby 
jointly and severally obligate and bind themselves and their suc- 

cessors, heirs, and representatives to indemnify and save harm- 
1363 less the said Elwell, his heirs, representatives, or assigns, from 

all loss, costs, damage, or expenses growing out of the taking 
and perfecting of such ap peal which may “at any time hereafter ic 
crue by reason of such appeal. 

Signed, sealed, and dated June 28th, A. D. 1886. 

NATIONAL CITY BANK OF 
OTTAWA, ILL., 
By THOMAS D. CATLIN, 
| ice-President. 
[| SEAL. | HENRY F. EAMES. 


Approved : 
H. W. BLODGETT, Judge. 


Endorsed: Filed June 30th, 1886. Wm. H. Bradley, clerk. 


1364 Appeal Bond. 


Know all men by these presents that we, Henry F. Eames and 
Joseph A. Sleeper, of the city of Chicago, Illinois, are held and firmly 
bound unto William R. Fosdick and. James D. Fish, trustees, &c., 
for the use and benefit of themselves and for the use and benefit of 


f 


ie? 


| 
| 


& ouw-~ 
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each and all parties affected or to be affected by the appeal in the con- 
dition hereunder written to this obligation in the penal sum of one 
thousand dollars, lawful money of the United States of America, to 
be paid to the said William R. Fosdick and James D. Fish for the 
use aforesaid, or to their certain attorney, heirs, executors, adminis- 
trators, and assigns; for the which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, firmly by these presents, 

Sealed with our seals and dated the twenty-ninth day of June, A. 
D. 1886. 

Whereas the National City Bank of Ottawa, Illinois, did, on the 
twenty-eighth day of June, A. D. 1886, pray for and obtain an ap- 
peal in the name of James W. Elwell, trustee, for its benefit and on 

its behalf from the final decree of the circuit court of the 
1365 United States for the northern district of [Illinois in a certain 

original bill of complaint wherein the said William R. Fos- 
dick and James D. Fish were complainants and The Chicago, Dan- 
ville and Vineennes Railroad Company was defendant, and the 
supplemental bill of the said James D. Fish and William R. J’osdick 
against the said The Chicago, Danville and Vincennes Railroad 
Company and others, defendants, and the cross-bill of James W. 
Elwell, trustee, &e., against the said The Chicago, Danville and Vin- 
cennes Railroad Company and others, defendants, and the cross-bill 
of R. Biddle Roberts, trustee, &c., against The Chicago, Danville and 
Vincennes Railroad Company and others, defendants, and the cross 
bill of the Chicago and Eastern Illinois Railroad Company against 
William R. Fosdick, James D. Fish, and others, defendants; all of 
which causes were heard together and said final decree entered 
therein on the 30th day of June, A. D. 1854: 

Now, therefore, the condition of the above obligation is such that 
if the said The National City Bank of Ottawa shall prosecute the 
said appeal so taken and allowed in the name of said James W. Elwell, 
trustee, &c., for its benefit and on its behalf with effect, and, if i 
shall fail to make good its plea in that behalf, shall answer and pay 

all costs awarded against it or the said James W. Elwood, 

1566 trustee, &c., then the above obligation shall be void; other- 
wise to remain in full foree and virtue. 

HENRY F. EAMES. SEAL. | 


JOSEPH A. SLEEPER. [seat.] 


Signed, sealed, and approved this — day of June, A. D. 1886, by— 


H. W. BLODGETT, Judge. 


endorsed: Filed June 30th, 1886. Wm. H. Bradley, clerk. 


Loo7 Certineate of Wm. HH. Bradley, Clerk. 


[, Wiliam H. Bradley, clerk of the circuit court of the United 
States for the northern district of Illinois,do hereby certify the 
above and foregoing to be true and correct copies of the following 
Lo WIL: 
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The cross-bill of James W. Elwell, filed May 17, 1875. 

The amended bill of Fosdick et al., filed Sept. 14, 1875. 

The answer of the Chicago, Danville and Vincennes Railroad Co. 
to bill, filed July 12, 1875. 

The answer of the Chicago, Danville and Vincennes Railroad Co. 
fo amended bill, filed Oct. 23, 1875. 

Demurrer of the Chicago, Danville and Vincennes Railroad 
Comp’ny to amended bill, filed Oct. 23, 1875. 

Order of court, entered Jan’y 6, 1876. 

Intervening petition of Stephen Osgood et al., filed Jan’y 6, 1876. 

Answer of R. Biddle Roberts to amended bill, filed March | 8, 1876. 

Answer of Wm. R. Fosdick et al. to amended bill, filed Mar. 10, 
1876. 

teplication of Fosdick & Fish, filed Mar. 10, 1876. 

Answer of James W. Elwell to compl’ts’ amended bill, filed May 
10, 1876. 

Master’s report on intervening petition of bondholders, filed Jan’y 
24, 1876. 

Order ot court, entered July 3, 1876. 

Notice to take up exceptions, filed July 24, 1876. 

Master’s report of sale, filed Feb’y 17, 1877. 

Petition of Huidekoper et al., filed Feb’ y 17, 1877. 

Answer of Jas. W. Elwell to intervening petition of Huidekoper 

et al., filed Feb’y 23, 1877. 
1368 Order of court, entered Feb’ y 26, 1877. 
sce tio ny x Ap’l 12, 1877. 

Report of master, filed Ap’! 16, 1877. 

Exceptions to master’s report by Osgood et al., filed Mar. 7, 1877. 

Appeal bond, filed Nov. 8, 1877. 

Exceptions of Huidekoper et al. to master’s report, filed Jan’y 21, 
1879. 

Appeal bond, filed July 22, 1879. 

Exceptions of Wm. R. Fosdick ef al. to master’s report, filed Ap’ 
30, i877. 

Appea! bond, filed Nov. 8, 1877. 

Mandate, filed May 25, 1882 

Appeal of Jas. W. Elwell, filed June 24, 1882. 

Objections of Chicago, Danville & Vincennes — to petition of 
compl’ts to file supp’! bill, filed July 6, 1882. 

Objections of Jas. W. klwell to petition of compl’ts to file supp’l 
bill, filed July 6, 1882. 

Amended and suppiemental bill of Fosdick & Fish, filed July 7, 
1882. 

Demurrer of Chicago, Danville and Vincennes Railroad Co. to 
suppl bill, filed Oct. 18, 1882. 

Petition of Chicago, Danville and Vincennes R. R. Co. for refer- 
ence to master & for recelver , filed Nov. 22, 1882. 

Answer of Chicago, Danv ille & Vincennes R. R. Co. to supp'l pet’n 
of Fosdick & Fish, filed Nov. 28, 1882. 

Amendment to supp’! bill, filed Dec. 6, 1882. 


i ee 


-> 


>>}. 


=> 
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Answer of Chicago & Eastern Ills. R. R. to supp’! bill, filed Dee. 
6, 1882. 

1369 Cross-bill of Chicago & Eastern R. R. Co., filed Dee. 6, 1882. 

Motion of Chicago, Danville and Vincennes R. R. Co. to 


strike cross-biil of Chicago & Eastern Ills. R. R. Co. from files, filed 


Jan’y 17, 18853. 

Motion of Jas. W. Elwell, filed Jan’y 17, 1885. 

Answer of Chicago, Danville & Vincennes R. R. Co. to cross-bill, 
filed M’ch 31, 1883. 

Answer of Fosdick & Fish to cross-bill of Chicago & Eastern 
Illinois R. R. Co., filed April 18, 1885. 

Replication of Fosdick & Fish, filed April 18, 1885. 

Answer of Chicago, Danville & Vincennes R. R. Co. to amended 
& suppl. bill, filed Ap’l 28, 1885. 

Replication of cross-complainant to answer of Chicago, Danville & 
Vincennes R. R. Co., filed Ap’l 50, 1885. 

Answer of Huidekoper ef a/. to amended suppl. bill, filed Ap’! 
o0, 1883. 

Order of court, entered Ap'l 50, 1883 

Master’s report with exhibits and depositions thereto attached, 
filed June 9, 1884. 

Notice of motion of C. C. Merriman to file intervening petition, 
filed June 6, 1884. oi 

Same as above, filed June 6, 1554. 

Order of June 11, 84, — June 11, 1554 

Petition of C. C. Merriman to be made defendants, filed June 
11, 1884. 

Order of court, entered June 23, 1854. 

Certificate of evidence & exhibits thereto. 
1370 Petition of C.C. Merriman to be made party defendant, 
filed June 11, 1884. 

Stipulation to dismiss petition of Huidekoper ef a/., filed June 
24, 1884. 

Petition of National City Bank of Ottawa, Illinois, filed June 
24, 1884. 

Decree, entered June 30, 1854. 

Prayer for appeal by C. C. Merriman, filed Oct. 6, 1884. 

Order granting appeal, filed Oct. 6, 1584. 

Prayer for appeal by C. C. Merriman, filed Oct. 6, 1854. 

Order, entered Oct. 6, 1854. 

Appeal bond of C. C. Merriman, filed Oct. 6, 1884. 

” ° * e Oct. 6, 1854. 

Prayer for appeal by National City Bank of Ottawa, Illinols, filed 
Oct. 6, 1884. 

Order granting appeal, entered Oct. 6, 18584. 

Appeal bond of Nat'l City Bank of Ottawa, Illinois, filed Oct. 
11, 1854. 

Motion of National City Bank of Ottawa, Illinois, for leave to 
appeal, — Oct. 11, 1884. 

Motion of Chicago & Eastern Illinois R. R. Co. to vacate orders of 
June, 84, filed Oct, 17, 18S4. 
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Order, entered Nov. 3, 1884. 


” Dec. 8, 1884. 
‘a “ Aug. 3, 1885. 
. “ Aug. 3, 1880. 


Notice of motion, filed June 26, 1886. 
Order, entered June 25, 1SS6. 
Indemnifying bond, filed June 30, 1886. 
Appeal bond of National City Bank of Ottawa, Illinois, — June 
30, 1886— 
O7 In the matter of the intervening petitions of C. C. Merriman 
and the National City Bank of Ottawa, Illinois, in the cause 
wherein William R. Fosdick and James D. Fish, trustees, are com- 
plainants and The Chieago, Danville and Vincennes Railroad 
Company is defendant, as appears from the records and originals 
thereof now in my custody. 
In testimony whereof I have here- 
Seal of Circuit Court U.S., unto set my hand and affixed the seal 
Northern Dist., Illinois, of said court, at my office, in Chicago, 
1850. in said district, this ninth day of Oc- 
tober, A. D. 1886. 


WM. H. BRADLEY, Clerk. 


13872 By the Honorable Henry W. Blodgett, one of the judges of 
the eireuit court of the United States for the northern dis- 
trict of Illinois. 


‘To William R. Fosdick, James D. Fish, James W. Elwell, R. Biddle 
Roberts, The Chicago, Danville and Vincennes Railroad Company, 
The Chicago and Eastern Illinois Railroad Company, Irederick 
W. Huidekoper, Thomas W. Shannon, John M. Dennison, Stephen 
I’. Osgood, George W. Gill, William F. Hickok, Alanson A.Sum- 
ner, and Chandler Robbins: 

Whereas the National City Bank of Ottawa, Illinois, has lately 
appealed, in the name of James W. Elwell, trustee, &c., to the Su- 
preme Court of the United States from the final decree of said cir- 
cuit court rendered on the 30th day of June, A. D. 1884, in the cause 
of William R. Fosdick and James D. Fish, trustees, against The 
Chicago, Danville and Vincennes Railroad Company, on the origi- 
nal and supplemental bills and the cross-bills of James W. Elwell, 
trustee, the cross-bill of R. Biddle Roberts, trustee, and the cross- 
bill of the Chicago and Eastern Illinois Railroad Company against 
said Chicago, Danville and Vincennes Railroad Company, William 
R. Fosdick, James D. Fish; and others, and has filed the security re- 
quired by law, vou are therefore hereby notified to appear before the 
Supreme Court aforesaid, at the city of Washington, on the 11th day 

of October, A. D. 1886, and do and receive what may apper- 

1373 tain to justice to be done in the premises. 

Given under my hand, at the city of Chicago, in said dis- 

trict, in the seventh circuit, this 30th day of June, A. D. 1886. 


H. W. BLODGETT, Judge. 


4 
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We accept service of the above citation, 
WM. ARMSTRONG, 
Solicitor for the Chicago and Eastern 
’ lllinois Railroad Company. 
June 30, ‘86. 


| [ Endorsed :] United States circuit court. William R. Fosdick ¢¢ 
al. vs. C., D. & V. R. R. Co. e al. Citation on appeal of National City 
| Bank of Ottawa in name of James W. Elwell. 


| STATE OF ILLINOIs, | | . 
i Cook County, bss. 
| Byron A. Roloson, being first duly sworn, says that thaf on June 
o0th, A. D. 1886, he served the within citation on the within-named 
| William R. Fosdick and James D. Fish by delivering a copy thereof 
to J.S. Harlan, clerk for M. W. Fuller, their solicitor of record,in the 
office of said Fuller, said Harlan being then in charge of said office, 


and on the within-named Chicago, Danville and Vincennes Railroad 
Company and James W. Elwell by delivering a copy thereof for Ed- 
win Walker, their solicitor of record herein, to Lineoln Brooke, clerk 
for said Walker, in the office of said Walker, said Brooke being then 
in charge of said office. oe 

And on the within-named Frederick W. Huiderkoper, Thomas W. 
Shannon, John M. Dennison, Stephen ‘T. Osgood, George W. Gill, 
William I. Hickok, Alanson A. Sumner, and Chandler Robbius by 
leaving a copy thereof for Henry Crawford, their solicitor of record 

=> herein, in the office of said Crawford. 

And on the within-named R. Biddle Roberts by delivering a copy 
thereof to F. J. Loesch, attorney of suid Roberts, and all during busi- 
ness hours, on this 30th day of June, A. D. 1886. 


BYRON A. ROLOSON. 

‘ 

Subscribed and sworn to before me this 30th day of June, A. D. 
1886. 

: [Seal Charles B. McCoy, Notary Public, Cook County, Lllinois. ] 


CHARLES B. McCOyY, 
Notary Pubtic, Cook County, Illinois. 


Endorsed on cover: N. Illinois C. C. U.S. No. 216. James W. 

~ Elwell, trustee, by The National City Bank of Ottawa, Illinois, ap- 

| pellant, vs. William R. Fosdick and James D. Fish, trustees, &c., et al. 
Filed October 18, 1886. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, l=. 


No. 216. 


JAMES W. ELWELL, TRUSTEE, BY THE NATIONAL CITY 
BANK OF OTTAWA, ILLINOIS, APPELLANT, 


WILLIAM R. FOSDICK AND JAMES D. FISH, TRUSTEES, 
&e., ET AL. he 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF LLLUINOIS 


INDEX. 


Stipulation for addition to record “a I 
Decree of December 5, 1876 (omitted in printing, exe ‘DL inst LWO 
paragraphs ) oa I 2 


Appeal bond of Chieago, Danville and Vincennes Raitroad Com- 


OO aiiinct ili S 1% 
Appeal bond of James W. Elwell ») . § 
Order of February 17, 1877, as to confirmation of sale ai 24 ) 
Exceptions of Slaughter as to sale a Roe : : a ae 


Order of February 26, 1877, overruling exceptions and confirm- 
I sic aenies seca Si sai : Sl 0 
Exhibit E—Articles of organization of the Chicago and Nuash- 


ville Railroad Company omitted in printing 


JUDD & DETWEILER, PRINTERS, WASHINGTON, D. C., JANUARY 17, 1890. 


Answer of 


Ame nded by) 
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‘ 


Answer i 


INDEX. 


Nashvi e Rk md ¢ mpan ' ind State 
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Cfovingeto! Railrond ¢ ! ny Nn ed 
ing? . - 
Deed from Huidekoper et a/. to Chicago an 
aoe — ie 
ville Railroad Company August 25, 18:4 


in printing 
James \V ke We 
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‘ 
or ecompinil 


t) . ‘p+? - 
filed August 23, 1875 


prey pars 


Print 


JAS. W. ELWELL, TRUSTEE, &C., VS. WM. R. FOSDICK ET AL., éc. 1 


a In the Supreme Court of the United States. October Term, 
A. D. LSS. 


JAMES W. Etwe tt, Trustee, by ‘The National City Bank ) 

of Ottawa, Illinois, Appellant, 

Us. No. 216. 

WirtiiaM R. Fospick and JAmes D. Fisn, Trustees, &c., 
et al. 


——— (me 


It is hereby stipulated by and between the parties to the above- 
entitled cause, by their counsel of record in this Court, that the fol- 
lowing matters, of which certified copies are hereunto attached, were 
matters of record in the said cause in the United States circuit court 
for the northern district of Illinois, and were omitted by the clerk 
In preparing a transcript of the record in said cause for the purpose 
of filing in this Court, and that the said several matters shall be, 
together with this stipulation, filed as a supplemental and addi- 
tional transcript of the record in said cause in this Court and may 
be referred to upon the argument and hearing before this Court 
with the same force and effect as if they had not been omitted, but 
had been properly copied into and made a part of the original 
transcript of the record therein. = 

‘The several matters which are herein referred to and of 
b which certified copies are hereunto attached are as follows, 
: to wit: 

1. The decree rendered in said cause on the 5th day of December, 
1876, and which was subsequently reversed upon appeal to this 
Court. (While this decree appears in the original transeript of the 
record, so far as it was copied and set forth in the mandate which 
issued from this Court upon the reversal thereof, there was omitted 
from it, at the foot of the decree, the prayer made by the Chicago, 
Danville and Vincennes Railroad Company and James W. Elwell 
for several appeals from said decree and the allowance thereof and 
the terms aud conditions fixed by the Court concerning the same, 
and for the purpose of showing the decree in full as the same was 
entered a certified copy thereof is now annexed to and made a part 
of this stipulation, but for the purpose of printing it is agreed that 
only the portion omitted need be printed.) 7 

2. Appeal bonds filed by James W. Elwell and the Chicago, Dan- 
ville and Vincennes Railroad Company on the 5rd day of February, 
1877. 

3. Order of February 17, 1877, as to confirmation of sale. 

4. l’xceptions of Slaughter as to sale. 

5. Order of February 26, 1877, overruling exceptions of Slaughter 
and confirming sale. 

G. The several exhibits which were offered in evidence upon the 
hearing before the mnaster and returned, together with the master’s 
report in said cause, filed therein on the 9th day of June, 15384, to 
wit: 

c (a.) Exhibit E to the said master’s report, being articles of 
1—216 


2 JAMES W. ELWELL, TRUSTEE, &C., VS. 
incorporation of the Chicago and Nashville Railroad Company, 
with the endorsements thereon. 

(b.) Exhibit F to the said master’s report, being articles of con- 
solidation of the Chicago and Nashville Railroad Company and 
the State Line and Covington Railroad Company, dated August 
28th, 1877. 

(c.) Exhibit O, being deed from Huidekoper, Shannon and Den- 
ison to the Chicago and Nashville Railroad Company, dated August 
28th, 1877. 

(d.) Exhibits 9 and 10, being the amended bill in ease of Osgood 
et al. vs. C., D. & V. R. R. Co. et al., and the answer of the railroad 
company. 

(It appears that in preparing the transcript of record in the said 
cause the clerk omitted to insert copies of the several exhibits here- 
inabove stated to the master’s report, although copies thereof appear 
in the said transcript of record as exhibits to the intervening peti- 
tion of Corydon C. Merriman ef al. in said cause, namely, said 
Exhibit Ik, the articles of incorporation of the Chicago and Nash- 
ville Railroad Company, as Exhibit A to the said intervening 
petition ‘sald Exhibit O to the master’s report, the deed of con- 
veyance from Huidekoper, Shannon and Denison to the Chicago 
and Nashville Railroad Compatiy, as Exhibit B to said intervening 
petition ; said Exhibit F to the master’s report, namely, articles -of 
consolidation of the Chicago and Nashville Railroad Company and 
the State Line and C ovington Railroad Company, as Exhibit C to 
said intervening petition. 

But, for the purpose of sup ply ing the omission of these sev- 
d-17 eral exhibits in the master’s report in this transeript of 
record, certified copies thereof are attached to this stipula- 

tion.) 

lor the purpose of printing these several matters of record, which 
are by this stipulation made part of the transeript of record in this 
cause, and to avoid printing such matters as have been already 
printed and now appear as parts of the printed copy of said tran- 
script, it is further agreed and stipulated that the said several ex- 
hibits to the master’s report which have been copied into the tran- 
script of record as exhibits to the said intervening petition and have 
been printed as such in the printed copy of said transcript need not 
be again printed, but that the copies thereof which appear in the 
said printed copy of said transcript may be referred to and used 
upon the argument and hearing of this cause as and for the copies 
of the said exhibits to the said master’s report. 

CHARLES M. OSBORN anpb 
SAM’L A. SNYDER, 
Counsel for Appellant. 
WILL H. LYFORD, 
Counsel for Ch iCAGO & Kastern Illinois 
Railroad Company, Appellee. 
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18 And the defendants, The Chicago, Danville and Vincennes 

Railroad Company and James W. Elwell,and each for itself and 
himself, separately pray an appeal from the whole of said decree to 
the Supreme Court of the United States, which the court doth grant 
upon the filing of a bond within sixty davs from the entry hereof 
in the sum of fifteen hundred dollars, with surety to be approved 
by the court. 

And it is further ordered that upon said defendants filing a bond, 
with sureties to be approved as aforesaid, in the penal sum of five 
hundred thousand doliars, that the filing of said bond shall operate 
as a supersedeas, and all further proceedings under said decree be 
stayed, as by the law in such cases provided. 


19 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


WiriramM R. Fospick and James D. Fisn, Complainants, _ ) 
si "Bill 
‘ y 4 » . 
CuicaGo, DANVILLE AND VINCENNES RAILROAD COMPANY, | 
JAMES W. Etwett, and R. Bropie Roperrs, Defendants. |} 


Know all men by these presents that we, The Chieago, Danville 
and Vincennes Railroad Company, as principal, and Amos Tenney 
and William D. Judson, of the city of New York,and Edwin Walker, 
of Cook county, Illinois, as sureties, are held and firmly bound unto 
William R. Fosdick and James D. Fish, complainants, in the sum 
of fifteen hundred dollars, to be paid to the said William R. Fosdick 
and James D. Fish, their executors, administrators, or successors In 
office; to wnich payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of 
our heirs, executors, administrators, and successors firmly by these 
presents. 

Sealed with ourseals. Dated this sixteenth day of January, A. D. 
1877. 

Whereas the above-named Chicago, Danville and Vincennes Rail- 
road Company has prosecuted a writ of error to the Supreme Court 
of the United States to reverse the decree rendered in the above- 
entitled action by the Honorable Thomas Drummond, judge of the 
circuit court of the United States for the northern distriet of Ilh- 

nois, on the Sth day of December, A. D. 1876: 
20 Now, therefore, the condition of this obligation is such 

that if the above-named Chicago, Danville and Vincennes 
Railroad Company shall prosecute its said writ of error to effect 
and answer all costs if it shall fail to make good its plea, then this 
obligation shall be void; otherwise to remain in full force and virtue 

[SEAL. | CHICAGO, DANVILLE & VINCENNES 
RAILROAD COMPANY, 
By W. D. JUDSON, President. 


AMOS TENNEY. SEAL. 
WILLIAM D. JUDSON. | SEAL. 
EDWIN WALKER. | SEAL. 
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STATE OF NEw YORK, ee 
ye ’ : , , ~ SS, 
City and County of New York, | 


se it remembered that on this sixteenth day of January, one 
thousand eight hundred and seventy-seven, before me, O. P. C. Bil- 
lings, a notary public in and for the city and county of New York 
aforesaid, residing in said citv and county, personally appeared 
W. D. Judson, who is personally known to me to be the identical 
person whose name is affixed to the foregoing Instrument as presi- 
dent, and acknowledged the same to be the voluntary act and deed e_ 
of said Chicago, Danville and Vincennes Railroad Company, and, 
being by me duly sworn, deposes and says that he is president of 
said Chicago, Danville and Vincennes Railroad Company; that he 
signed the foregoing instrument as suel president and caused the 
corporate seal of said company to be affixed thereto, all as the act 
and deed of said company by order and authority of said company 
for the uses and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and affixed 

my official seal,in the city of New York,on the day and vear 
21 above written. 
[SEAL. ] QO. P. C. BILLINGS, 
Notary Public, New York County. 


STATE OF New YorK, = 
City and County of N - York, ) ge | 7 


Be it remembered that on this sixteenth day of January, one thou- 
sand eight hundred and seventy-seven, before me, O. P. C. Billings, 
a notary public in and for the city and county of New York afore- 
said, residing in said city and county, personally appeared Amos 
Tenney and William D. Judson, who are personally known to.me 
to be the identical persons whose names are affixed to the foregoing 
instrument as parties thereto, and severally acknowledged that they 
executed the same for the purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and 
[SEAL.] affixed my official seal, in the city of New York, on the day 
and year above written. 
O. P. C. BILLINGS, 
Notary Public. Ne iD York Count y. 


We consent to the approval of this bend. a 


LAWRENCE, CAMPBELL & LAWRENCE. 


Approved. 


THOMAS DRUMMOND. 


Endorsed: Filed Feb’y 3d, 1877. Wm. H. Bradley, clerk. 
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22 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 
Witiram R. Fospick Anp James D. Fisn, Complainants, — ) 
' ’ — — > ‘ . Bill 
CuicaGco, DANVILLE and VINCENNES RAILROAD COMPANY, | 
James W. Etwett, and R. Bippie Roperts, Defendants. | 


Know all men by these presents that we, James W. Elwell, of 
city of Brooklyn, county of Kings, State of New York, as principal, 
and Daniel Dodd, of the city of Newark, in the county of Essex and 
State of New Jersey, and Edwin Walker, of Cook county, Illinois, as 
sureties, are held and firmly bound unto William R. Fosdick and 
James D. Fish, complainants, in the sum of fifteen hundred dollars, 
to be paid to the said William R. Fosdick and James D. Fish, their 
executors, administrators, or successors in office; to which payment, 
well and truly to be made, we bind ourselves and each of us jointly 
and severally and our and each of our heirs, executors, and admin- 
istrators firmly by these presents. 

Sealed with our seals. Dated this eighteenth day of January, A. 
D. 1877. 

W hereas the above-named James W. Elwell hath prosecuted a writ 
of error to the Supreme Court of the United States to reverse the 
decree rendered in the above-entitled action by the Hon. Thomas 
Drummond, judge of the circuit court of the United States for the 
northern district of Illinois, on the fifth day of December, A. D. 
1576: 

Now, therefore, the condition of this obligation is such that 

if the above-named James W. Eiwell shall prosecute his said 
23 writ of error to effect and answer all costs if he shall fail to 
make good his plea, then this obligation shall be void ; other- 
wise to remain in full foree and virtue. 
JAS. W. ELWELL. [seat.] 
DAN’L DODD. [SEAL. | 
EDWIN WALKER. [seat.| 


Ciry, County, AND STATE OF New YORK: 


On this 20th of January, A. D. 1877, before me personally ap- 
peared James W. Elwell, to me known, and acknowledged that he 
executed the above instrument for the purposes therein mentioned. 

HERMAN E. STREET, 
[SEAL. | Notary Public, N. Y. ¢ 


STATE OF New YORK, 
City and County of New York, 


Daniel Dodd, being duly sworn, says that he is one of the persons 
described in and who executed the foregoing bond, and that he is 
worth the sum of three thousand dollars over and above his liabili- 
ties and exclusive of property exempt by law from execution 


DAN’L DODD. 


JAMES W. ELWELL, TRUSTEE, &C., VS. 


Sworn to before me this 18th day of January, 1877. 
WM. B. LYNES, 


Notary Public. Kinas f ounty. 


We consent to the approval of this bond. 
LAWRENCE, CAMPBELL & LAWRENCE. 
Approved. 
THOMAS DRUMMOND. 


Endorsed: Filed Feb’y 3, 1877. Wm. H. Bradley, clerk. 
24. United States Cireuit Court, Northern Distri 
SATURDAY, February 17th, 1877. 

Present: Hon. Thomas Drummond, cireuit jud 
Wirtram R. Fospick e¢ al. 7 
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“ yo In Chancery. 
PHe CaicaGco, DANVILLE AND VINCENNES RAILROAD | | 


Company ef al. 


all 


Now comes Henry W. Bishop, Esq., the master in chancery of 


. 7 | eo ee : 
this court, and files his report of sale of said railroad and property 
. 1 oe — s . , , ,: ¢ ' : i A 
ordered to ve sold by him herein, and, on motion of complainants 
 « e . ° . 7 . , . . — " "; , 
solicitors, it is ordered by the court that said report and sale be con- 
c . " 2 P 7 * ’ , . . ::* 
firmed unless objections be filed thereto on or before Friday morn- 
Ing neXt. 
; ia 8 1] } . 
And now come Messrs. Huidekoper, Shannon, and Denison, pur- 
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And now comes John N. Jewett, Esq., who files his intervening 
. ’ ’ } } 
read that the same De re- 
Rsq.. tl Rom 5 Doman aff stite 
, Mii.,g LEI Masel lh CHnANCerV Ol Lis 
Same and report thereon to the court 


ragga ty» : bier nant oo 
James W. Brisbane, who files his intervening 
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petition herein, and thereu 
ferred to Henry W. Bishoy 
court, to examine th 

And now comes 
petition herein, and thereupon it is ordered that the same be re- 
ferred to said Henry W. Bisho 


’ 
| " > 
and report thereon to t] 


is 


‘HICAGO, DANVILLE AND VuINcENNeES Ratrrt- ‘In Chaneervy. 


Ln 2 a hesem tt > >: } 
Company, James Elwell, and R. Biddle Rob- | 


. . . . vis , " . * , . » e} : . 
Your petitioner, Arthur O. Slaughter, of the citv of Chicago, in 
the State ot Tila 
That he Is an 


‘tiuliv represents to vour honor— 


for a long time past has been the legal owner of 


. 
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eight bonds of the defendant, The Chicago, Danville and Vincennes 
Railroad Company, of $1,000 each, with interest coupons attached, 
dated the 10th day of March, A. D. 1869, the same being part and 
parce lof the 2,500 hrst-mortgage bonds deseribed in the decree ren- 
dered in this cause on the dth day of Di cember, A. D. 1876. 

That as such owner your petitioner is interested in the fund teal- 
ized or to be realized from a sale of the property and franchises of 
said defendant company and entitled to a distributive share 
thereof. 

Therefore your petitioner prays for leave to interplead in this 
cause and as a party litigant therein to be permitted to except to 
the report of sale made by H. W. Bishop, master in chancery of 
this court, and filed herein February 17th, 1857, and to. object to 

the confirmation thereof. 
26 And by leave your petitioner hereby excepts to the said 

report and ob jects to the conhi I] ation ot suid sale tor the fol- 
lowing reasons, to wit: Ist. he xcepis to said report because said 
sale was not made in conformity to: the decree of December 5th, 
IS76, nor In er cai to the terms of sale as set forth in the pub- 
lished notice thereof—in this, that | Vv tne terms of suid decree and 
by the said }) ublished notice on se arter of the purchase price was 


’ 
6% } oe al a 
to bi paid 1) cash at the time of sale and one-half the balance to 
' , : ; a 
be Pada 11 cash ine three Mon th s ime remMalbaer to be pala }1) 
. . . } ** ‘4 . . 
Casii within SIX months Irom the qgqav of Saie; whereas, alter the 
— sid sale and tl —  - — anata e al aid 
Op ning Of sald sale and the reading vv the sald miaster Oi Lie Salk 
eam: ' : 
publish ad notice thereol and befor cit) \ bids were mac e. sald bias- 
. > = , , , ? 
ter changed the terms of sald saie DV Ir QuIP Ing bids tLhnereat to be 
or . . : ' 
para ih} cold Instead ol cash, ana \Vour ‘a Litioner SHOWS that tor 
| ] ‘ } 
many vears last past gold has formed no part ol thie Ire ulating 


medium of the city of Chicago, but, on the contrary, ™ peen an 
article of merchandise therein, varying in price from 0 to 20 per 
cent. premium over the | ler currency of the country 

Upon information and tioner says that on the day 


, 


egal-ten 
| 
of said sale there was not in the market and for sale in said eit 
of Chicago gold sufficient in amount to pay the one-fourth part of 
the purchase price of said railroad, its property and franchises, and 
that in fact on said day of sale there was not to exceed fifty thou- 
sand dollars of geld in the market and for sale in said city; that 
the amount of gold requires to pay the said one-fourth part of 
said purchase price could only be obtained by purchasing the 
27 same In the city of New York and transporting it to Chicago, 
a process taking from two to four days of time. 

So your petitioner shows that sald change of terms made as afore- 
said after the opening of said sale precluded the possibility of free 
competition In bidding thereat. 

2. Petitioner further excepts to said report of sale because no men- 
Lion was made, either in sald decree or the notice of sale thereunder, 
that said road and franchises were to be sold subject to any taxes 
whatever or that any tax liens whatsoever existed thereon ; yet not- 
withstanding, after the opening of said sale and before any bids 
were made, the said master announced that said sale would be made 
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subject to all unpaid taxes upon the said property and franchises ; 
that the amount of said unpaid taxes was not stated or shown, nor 
could the same have been ascertained, except by application to the 
proper officers of the various counties through which said road 
runs. 

Petitioner shows that selling said property subject to an unknown 
amount of unpaid taxes and requiring gold in payment of the pur- 
chase price, neither of which co niditions of sale were made known 
to bidders until the announcement thereof by the master at the 
time of sale, operates as a surpr »to the bidders and a consequent 
sacrifice of the property. 

Petitioner objects to the confirmation of said sale because compe- 
tition in bidding thereat was prevented, in this: Petitioner states, 


} 


Ol) information and vellel, that one — < Armour, at the time ol 


suid sale, was the owner of a large number, to wit, over 
25 200, of the bonds of said iinian company, and at said 

sale was a bona fide bidder lor said road and franchises, bid- 
ding as high as $1,40 0,000 therefor; that, therefore, the subseq juent 
purchasers of said road or their agent purchased from said Armour 
all bis said bonds for the purpose of preventing said Armour from 
further bidding at said sale, and that said Armour, by reason 
thereof, did net thereafter bid for said property exceeding the sum 
aforesaid. 

And petitioner shows, upon information and belief, that said pur- 
chasers or their said agents paid or agreed to pay said Armour for 
his said bonds a much larger amount than the distributive share of 
said bonds under the sale as made by said master. 

And petitioner, upon information and belief, eharges that but for 
sald purchase of said bonds from said Armour as aforesaid he, said 
Armour, would have bid for said property at said sale a much larger 
sum than he bid thereat. 

4. Petitioner further objects to the confirmation of said sale be- 
cause he says, upon information and belief, that the purchasers of 
said road and franeliises did not at the time of said sale pay to the said 
master in gold the one-quarter of their said bid, and, upon informa- 
tion and belief, petitioner charges that upon the making of said 
sale the said purchasers of said property arranged a bank credit in 
favor of said master for the amount of the one-quarter of their said 
bid, but that no gold was paid to or received by said master on ac- 
count thereof, and, upon like information and _ belief, petitioner 

charges that the bank with which the aforesaid credit was 
29 arranged had not at the time of said sale nor for many days 

thereafter in its possession niet sutficient In amount to pay 
the said one-quarter of said bid at said sale. 

Pettioner further objects to the confirmation of said sale be- 
cause he believes the price obtained for the property and franeliises 
sold was wholly inadequate; and petitioner shows that said prop- 
erty and franchises are reasonab ly worth the sum of $2,000,000: 
that operated asa railway — will pay a large interest upon that sum ; 
that the earnings of said road under the management of the receiver 
appointed by this honorable court— 
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For the first eleven months of the year 1876 were----- 805,639 32 
Expenses for same time ..........-..- ss teihainadae 920,070 66 


, ; : : 
Showing earnings over expenses for eieven 


i le 


And in this connection your petitioner refers to the reports of 
the receiver of said road on file in the court showing the earnings 
of said road. 

Petitioner, upon information and belief, charges that if said sale 
had been made with the privilege to bidders of paying their bids 
In the bonds of said company, as now prayed for by the purchasers 
at sald sale, that sald road would have brought il much larger price, 
and that if said road had not been sold subject to taxes as aforesaid 
and the bidders had not been required to pay in gold as aforesaid 
the same would have sold for a much larger price. | 

Petitioner further shows to your honor that he Is informed that 
voluntary affidavits in support of the charges in this petition con- 
cerning the purchase of bonds from said Armour by the purchasers 

of said road, nor coneerning the payment of gold by said 
oU purchasers or the possession of gold by said bank, cannot be 

had. Petitioner therefore Orays that if said facts should be- 
come material your honor will cause witnesses to be named by your 
petitioner, to be summoned and examined before a master to be ap- 
pointed for that purpose. 

All of which is respectfully submitted. 

And your petitioner prays that said sale may be set aside and a 
resale ordered by this honorable court; and, as in duty bound, your 
petitioner will ever pray, «c. 

RTHUR O. SLAUGHTER. 
STATE OF ILLINOIS, ] _. 

( 00k County, ' as 

Arthur O. Slaughter, being duly sworn, says that he is the peti- 
tioner named in and who subscribed the foregoing petition; that 
he has read said petition and knows the contents thereof, and that 
the same is true of his own knowledge, except as to those matters 
which are therein stated on information and belief, and as to those 
matters he believes it to be true. 


Subscribed and sworn to before me this 25d day of February, A. 
D. 1877, by Arthur O. Slaughter. 
[SEAL. | FRANK H. STARKWEATHER, 
Notary Publie. 
Endorsed: Filed February 25, 1877. Wm. H. Bradley, clerk. 
9 —_ a aes ee +. Northern Distric > Illinois 
31-48 United States Circuit Court, Northern District of Lilinols. 
Monpbay, February 26, 1877. 
Present: Hon. Thomas Drummond, circuit Judge. 
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Winttram R. Vosprck and James D. Fisu_) 


i's i 
om , In Chaneerv. 
Toe Cuicaco, DANVILLE AND VINCENNES RAIL- | 
ROAD ComMPANyY el al. 


Now, on this day, come again the parties, by their several 
solicitors, and also comes Arthur O. Slaughter, by his solicitors, 
and the court, being pa e advised overrules the exceptions 
filed by said Slaughter to the master’s report of sale, and does -- all 
things confirm the sa id report of February seventeenth, A. D. 1877, 
and does in all hings contirm the sale to said Frederick W. Huide- 
koper, Thomas W. Shannon, and John M. Dennison. 

And thereupon the said Slaughter prays an appeal to the Supreme 
Court of the United States froin said order of confirmation which 
is allowed upon a bond with sufficient security for one thousand 
dollars being filed within sixty wen to answer for costs, but said 
bond not to operate as any supersedeas. 


49 In the United States Circuit Court for the Northern District 
of Illinois. In Chancery. 
WintraM R- Fospick and James D. Pisa 
ve. ' Bill 
Caicaco, Danvinte AND Vincennes Ratrruap Com- (7) ” 
PANY ef al, J 


CHicaco AND Eastern [Lirnots RatLroap Company ) 
is, { 

CuoicaGo, DANVILLE AND VINCENNES RAtLRoAD Com- | 
PANY et al. } 


, Cross-Bill. 


James W. Elwell, one of the parties defendant in said cause and 
cross-cause, for answer to the petition of the National City Bank of 
Ottawa, says that he was sole surviving trustee under the trust deed 
of the Cnicago, Danville and Vincennes Railroad Company, bearing 
date January Ist, A. D. 1873, executed for the purpose of securing 
a series of bonds amounting to the sum of one million dollars; 
that said trust deed conveyed all of the property of said company 
situate in the States of Illinois and Indiana, re however, to 
liens of { prior mortgages amounting to about the sum of $4,000,000.00 
of principal, 

Said defendant further says that as such trustee he was requested 
by a part of the holders of said bonds amounting in the aggregate 
to about five hundred thousand dollars to make all reasonable and 
necessary defenses to the foreclosure of the first mortgages and 

prior liens upon the property of said company, and that as 
50 such trustee he filed his answers to said original bills of com- 

plaint. He further says that the equities of such bondholders 
were not sustained by the decrees of said court entered in said cause ; 
that upon the hearing of said cause it appeared by the evidence 
submitted to the master and by him reported to the court, in the 
causes pending in this court and in the court for the northern dis- 
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trict of Indiana, that the entire value of all the property and fran- 
chises of said company in both States was much less than the 
aggregate amount of said first-mortgage bonds that had an undis- 
puted priority of lien over the bonds of January, 1873; and the said 
defendant further says that no request was ever made by the peti- 
tioner or any one representing said bank that he should take any 
steps whatever or prosecute any appeal from the decrees entered in 
said cause until after the entry of the decree of June, 1884, upon the 
cross-bill of the Chicago and Eastern Illinois Railroad Company. 

He further says that the said bank never paid or offered to pay 
ény of the expenses or costs incurred by him in said original cause 
or in the appeal from said decree to the Supreme Courtof the 
United States, but, on the contrary, as he is advised and _ believes, 
the said petitioner declined and refused to pay any portion of such 
costs or any fees for counsel emploved by him in said cause. 

The defendant further says that he is advised that the said Bank 
of Ottawa, on the 11th day of January, 1875, loaned to said Chicago, 
Danville and Vincennes Railroad Company the sum of five thon- 
sand dollars, receiving from said company as collateral security 

twelve second-mortgage bonds with authority to sel] the same 
5] at public or private sale in case of the default of said com- 

pany in the payment of said note: and the said defendant is 
further advised that said bonds have never been sold at private or 
public sale, but that the petitioner still holds the same as such col- 
lateral security, and that he is further advised that during the 
pendency of said original cause the petitioner, instead of seeking to 
collect said bonds, relied upon said note as evidence of indebtedness 
from said company to the petitioner and filed in said cause its inter- 
vening petition, and prayed therein that said court should establish 
its prior lien of such indebtedness over the lien of said first-mort- 
gage bonds; which said petition and prayer was denied by the 
court. 

The defendant further says that the whole amount of bonds 
authorized by said trust deed of 1873 were not issued by said com- 
pany, but he is not advised of the exact amount of bonds so issued. 
He says, however, that he has knowledge of an issue of said bonds 
amounting to about seven hundred and twenty thousand dollars, 
besides the bonds so held by the petitioner, and he says that the 
holders and owners of said seven hundred and twenty thousand 
dollars of bonds have expressed their desire to abide by the decrees 
of said court heretofore entered in said cause and decline to prose- 
cute any appeal from either of said decrees. 

JAS. W. ELWELL. 
o2 STATE OF NEw YORK. oe 
County of New York. { sia 


James W. Elwell, being duly sworn, says that he has read the 
foregoing answer to the petition of the National City Bank of 
Ottawa, and that he knows the contents thereof, and that the same 
is true as he verily believes. 


JAS. W. ELWELL. 


12 JAMES W. ELWELL, TRUSTEE, &¢., VS. 


Sworn this 25th day of November, A. D. o% before me— 
JNO. A. HILLERY, 


[SEAL. | Notary Public, N. Y. Co. 
Endorsed : Filed Dec. 3,1884. Wn. H. Bradley, clerk. 
53 Amended Bill of Complaint. 
Circuit Court of the United States, Northern District of Illinois. 


Unitrep STATES OF AMERICA, 
Northern District of Illinois. t 
To the honorable judges of said court, in chancery sitting: 

Humbly complaining unto your honors, your orator, Stephen Os- 
good, the original complainant, and your orators, Frederick G. 
Huidekoper, Thomas W. Shannon, John M. Denison, George W. 
Gill, Alanson A. Sannor, Chandler Robbins, and William Y. Hickok, 
who are made Co- complainants herein, by leave of the court first 
had had [and] obtained and by way of amendment to the original 
bill herein filed— 

Your orators show that they sue herein in behalf of themselvesand 
all other holders of the first-mortgage bonds of the Chicago, Danville 
and Vincennes : allroad Company who may desire to become par- 
ties to this suitand contribute to the expenses thereof; and there- 

upon your orators allege— 
o4 First. Phi it a corporation was duly organized and created 

under the laws of the State of Illinois, by virtue of an act ap- 
proved I coy sh 16th, 1865, with authority to construct and operate 
a railroad from ¢ ‘hicago to Danville, nn said State of Illinois, and 
also to connect and consolidate its said line of road with that of any 
other railroad in said State of Illinois or any adjoining State, and 
with the further power to borrow money for corporate purposes and 
secure the pavmeinit of the said loan by Mortgage Upon the property, 
income, and franchises of the said corporation. 

Second. As thereto duly authorized by law and its charter, the 
said Chicago, Danville and Vineennes Railroad Company did on 
March 10th, 1869, by the authority of its board of directors and for 
its corporate uses, duly sign, seal with its common seal, execute, ac- 
knowledge, and deliver to defendants, William R. Fosdiek and 
James D. Fish, ‘as ne tees, Its certain indenture of mortgage, a copy 
of which is hereto filed, marked Exhibit “ A,” and made part hereof, 
conveying all its doer made and to be made, together with all its 
ap pends iges, equipment, and the income and = inchises thereof, as 
security for an issue of bunds amounting to 200.000, pave able in 
forty years, at seven per cent., interest pay ble se emi-annually on the 
first days of April and October of each year, both principal and in- 
terest paye able in American gold Coll. 

Third. In order to mae ge and operate its said line of 
railroad the sald « OTpor iLIoOn res ont “| to utter and pul into cireu- 
lation in the usual course of business and for value to bona fide 

holders the entire an mount of bonds designed to be protected 
D0 by said indenture; and the said $2,500,000 in bonds are now 


“= 
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outstanding and unpaid and constitute, together with certain 
past-due interest thereupon, as hereinafter stated, an indebtedness 
of the said railroad company, defendant. 

Fourth. And thereafter, to wit, on Mareh 9th, 1872, the said Chi- 
eago, Danville and Vincennes Railroad Company of Illinois con- 
solidated its stock and property with the Western Indiana Railroad 
Company, a corporation organized under the general laws of the 
State of Indiana; and afterwards, to wit, on the 6th day of May, 
1872, did also consolidate with the Utica and Terre Haute Railroad 
Company, also organized under the general laws of the State of In- 
diana, copies of which articles of association are herewith filed, 
marked Exhibit “B” and “C,” by virtue of which consolidations 
the new corporation known as the Chicago, Danville and Vincennes 
Railroad Company became vested with the lawful power under 
the laws of Indiana and proceeded to locate and construct a line of 
continuous railway extending from the boundary line between In- 
diana and I]linois ata point in Warren county southwardly through 
the counties of Warren, Fountain, Parke, and Clay to the town of 
Brazil, in said last-named county. 

Fifth. In order to berrow money to construct, equip, and prop- 
erly operate the said line of road of Indiana the said corperation 
proceeded, according to law and as directed DV its board of directors 
on March 12, 1872, to sign, seal with tts common seal, execute, 
acknowledge, and deliver unto said William R. Fosdick and James 
D. Fish, as trustees, its certain mortgage or trust deed, a copy of 

which is herewith filed, marked Exhibit * D,” and made part 
o6 hereof, on the certain trusts and conditions and with the spe- 

cific covenants therein expressed, in order to secure an issue 
of $1,500,000 corporate bonds, payable in forty years, with interest 
at the rate of seven per cent. per annum, payable on the first days 
of April and October of each vear, both principal and interest due 
and payable in American gold coin, which said mortgage duly con- 
veved unto the said trustees, but for the sole use and benelit of all 
the holders of such bonds, all the so-called Indiana Division of said 
railroad constructed and to be constructed, together with all its 
equipments, appurtenances, Income, and tranchises. 


; 
t 
} 
i 
‘ 


The said mortgage was duly recorded according to law in the 
counties of Warren, Fountain, Parke, and Clay and became, by force 


of its execution, delivery and record, and doth still continue to be 
the first and paramount lien upon the said property and every part 
thereof and the appurtenances and franchises thereof. 

Sixth. Under the protection and security of said instrument last 
recited the said Chicago, Danville and Vincennes Ratlroad Com- 
pany proceeded to negotiate and put 11) (Fe 1} ral cireulation lor Value, 
either absolutely or by way of ly pothecation for loans by it « flected, 
the whole amount of bonds specified in said indenture, and the said 
sum of S1.500.000 of Indiana Division bonds, together with certain 
unpaid interest thereupon, as hereinafter specified, doth still remain 
outstanding and unpaid and constitutes a debt and obligation of the 
said corporation defendant in the hands of the different holders of 


14 JAMES W. ELWELL, TRUSTEE, &C., VS. 


such bonds, and they are severally entitled to the security and 
priority aforesaid. 
57 Seventh. And thereafter, to wit,on April 24,1882, as thereto 
duly authorized by law and in accordance with the order of 
the board of directors, the sald corporation defendant, by Way of 
further assurance and additional security for said two issues of bonds 
aforesaid, did sign, seal with its common seal, acknowledge, and 
deliver according to law unto said William R. Fosdick and James 
D. k ish, as trustees, its certain other trust deed or Inort@age, a COPY 
of which is hereto annexed, marked Exhibit “ Ef,” and made a part 
hereof; whereby the said corporation did convey all and singular 
its said Indiana Division of railroad to said trustees by way of mort- 
gage to secure S$? 500,000 of bonds, dated Mareh 10th, 1S69. and did 
further by the Satine indenture convey ull LO the : Sel trustees the said 
Illinois Division of said railroad by Way of see ‘ond mortgas ve losecure 
the said issue of $1.500.000 of bonds, date d Mareh 12 4a 1S72. which 
said mortgage was duly recorded, within the time required by law, 
in the | proper offices for the record of such instruments in the several 
counties tii ‘ough which the said line of railroad was projected, in) 
the said States of Indiana and Illinois, and such instrument by 
delivery and record thereof became and has since continued to be a 
valid and continuing lien Upon sald property, subject, nowever, to 
the priorities of said previous indentures 
Kighth. And afterwards, to _ on December 16th, 1872, the said 
corporation, by its amneers, did n, seal with Its commron seal, exe- 
cute, and deliver unto sat nati D. Fish and to James W. Elwell, 
as trustees, its certain itis deed of Inortgave, conveying the entire 
line ot rallroad in Illinois and Indiana, made and tu be made, Lo- 
gether with its appurt Chahces, equipment, income, and franchises, 


yr 
—s 


In trust and as security for a certain other contemplated issue 
DS ol Corpor ile bonds, Ci all ed convertible -morty: ive bonds, to the 
amount of $1,000,000, bearing seven per cent. Interest per 


annum, ‘aes on the first days of February and August of each 
vear, both prin cipal and interest payable in American gold coin (a 
copy of which said trust conveyance Is herewith filed, marked 
Exhibit “ Be wore made part hereof). The said instrument was duly 
recorded in the proper offices in the different counties through which 
suid road runsin Indiana and Illinois, and, as the plaintiff is advised 
and believes and there fore =O chuareves, the sald corporation hath by 
its officers and agents negotiated, either absolutely or by way of 
Cherm tion, all of said issue of so-called convertible-mortgage 
bonds and the same are not nor Isany portion thereof in the present 
custody of the corporate officers so as to be produced and canceiled 
In court, but are in the hands of third parties who claim the same 
as an outstanding Indebtedness of the said corporation, and said 
mortgage remains of record as a lien against the property of the cor- 
poration and is wholly undischarged. 

Ninth. And the said Chicago, Danville and Vincennes Railroad 
Company has proceeded to locate, construct, and put into operation 
only a portion of the line of said road authorized by its charter and 
the laws of Indiana and Illinois—that is to say, from Danville, 
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[Hinois, northwardly through the counties of Vermillion, Iroquois, 
Kankakee, Will, and Cook, toa place called Dalton, about twenty 
miles north of Danville; southeastwardly through Warren and 
Fountain counties, and has also located and partially graded and 
bridged at ah expense of about $150,000 a part of the line in Parke 
and Clay counties, in Indiana. 
Tenth. The said corporation defendant made no provisions 
ov for and did not have on deposit at the place where it cove- 
nanted to pay its coupons or interest Warrants any money 
whatever to pay the following instalments of interest on its bonded 
obligations, viz..on October Ist. ISj5.an Apri lst ana October Ist, 
1S74, on its issues of $2,500,000 and 81,500,000, and also on Febru- 
ary Ist, 1875, on said issue of $1,000,000 convertible bonds, nor were 
the said interest warrants or any of them paid atany of said periods 
or since hitherto, but, as orators charge, said arrears of interest in 
the two oldest liens, amounting to $525,000 in gold (exclusive of 
interest thereen), still remains outstanding in the hands of divers 
persons and corporations, who ure Mahy In number, and the said 
corporation is wholly without means to pay the same er any part 
thereof and the same remains wholly unpaid. 

Kleventh. And afterwards, to wit, on January 12th, 1875, said 
Chicago, Danville and Vincennes Railroad Company, being then 
insolvent, did by the president and secretary sign, seal, execute, ac- 
knowledge, and deliver unto the defendant, R. Biddle Roberts, a 
certuln instrument in writ called a chattel mortgage, a copy 
of which is herewith filed and made a part hereof and marked 
exhibit ot” fy whereby the said railroad cohmpanh, defendant, pur- 
ported to convey, assign, and mortgage unto the said Roberts divers 


(Tr 
ea 


engines, cars, tools, and machinery, more specifically deseribed and 
specified in said indenture, but embracing, as plaintiff believes and 
charges, either the whole or a greater part of all the equipment 
which belongs to and is used on the said line of railroad and all 
which are absolutely necessaP to the due and efficient operation 
and conduct of the business of said railroad and to produce tolls and 
income for said corporation, the said chattel mortgage being de- 

clared by its terms to be executed not for the security of any 
60 then existing creditors, but for the purpose of securing the 

payment of the principal and interest of a new issue of two- 
year bonds of the said corporation, amounting to one million of 
dollars. 

As your orators are advised and believe and charge that the said 
instrument has been filed for record in certain of the counties 
through which the said line of railroad runs and in other counties, 
but it has not been filed or recorded as required by law, and it has 
not been recorded in any of the counties in Indiana through which 
said line of road runs, and while the said indenture remains as a 
recorded cloud upol the priorities of the plaintiff and others the 
possession of all and singular the said property and cliattels still 
remains with the said corporation defendant. 

Twelfth. Your orators show that the “said” corporation hath 
always heretofore and still does maintain its principal office busi- 
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ness at Chicago, Cook county, Illinois, and nearly all its equipment 
is in use only on its line in Illinois, and that as to the last issue 
of bonds, being the Issue dated January 12th, 1875, that the same 
and the mortga ven to secure the said bonds are wholly illegal, 
fraudulent, and void for that it is provided by the laws of the 
State of Illinois, in force at both the dates last aforesaid and 
obligatory on said corporation, that the said corporation shall 
not issue any bonds or execute any mortgage to secure the same 
without the consent of the holders of two-thirds in amount of 
the capital stock of said corporation, and that sixty days’ notice 
should be given of a meeting held for such purpose, and that the 
consent and authority of the stockholders for the creation 
' such new indebtedness and mortgage should be recorded 
‘+h mortgage ; whereas your orators show that illegally 
and fraudul ntly the officers of said corporation did execute such 
bonds and mortgage without any such ratification or direction of 
the stockholders, and that no authority from the stockholders for 
such bonds or a s Was ever given as required by law, nor 
recorded with the latter, and the corporation had no capacity to issue 
any such bonds, for that its capit ital stock was limited by its charter 
to $5,000,000, and it had prev iously issued that amount of bonded 
debt, and was prohibited by its charter from incurring any bonded 
debt other than such amount, and, notwithstanding the illegal and 
fraudulent characterof such bonds and mortgages, the present officers 
of said corporation intend, as orators charge, unless prohibited from 
negotiating the same, to put into circulation as valid obligations 
some or all of the last issue of bonds, dated January 12, 1875, to the 
great fraud and irreparable injury of your orators and all other 
bond and stock holders of said corporation. 

Thirteenth. Your orators charge that the present mortgage In- 
debtedness of said corporation defendant (exclusive of past-due and 
unpaid interest) stands as follows, including bonds negotiated abso- 
lutely and those botatiienstel : 


First mortgage---.. his diate ec tbtanibaden: daecibinnsin slineiiedandaiadiiniiameal $2,500,000 
En 
I tsa 1,000,000 


Chattel-mortgage bonds, about ...................-<. 1,000,000 


To which past-due interest should be added, amounting to $525,000, 
making a total of $6,525,000 in gold. . 
62 That the said line is only completed and in operation 138 
miles, making, therefore,a bonded liability upon such mileage 
of upwards of $44,000 for each and every mile, whereas the fair cost 
or cash value thereof, including all equipment used thereon, would 
not equal one-half such sum; and besides the said mortgage lia- 
bility the said corporation, under oath of its officers, hath returned 
to the auditor of public accounts of the State of Illinois that it owes 
an indebtedness other than that secured by said mortgages of 
SS26.6S2. 
And plaintiff charges that over and above said acknowledged 
floating liability, in truth and fact, the books of said corporation 


*< 
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defendant show an indebtedness due to the firm of J. E. Young and 
Company (which said firm is composed of Joseph E. Young, the 
general manager of said corporation from its organization up to 
January, 1875, and William D. Judson, the president. and Amos 
Tenney, the treasurer thereof) on, certain construction contracts 
purporting to be made between said firm and the corporation of 
which they were officers, to the further amount of about $700,000. 
And that there is also outstanding il legal liability of sald COFPpo- 
ration. consisting of divers pieces ol commercial paper executed by 
the proper officer of said corporation and in the hands of persons 
claiming to be innocent holders thereof, for value, to the further 
amount of about $500,000, which liability is disputed by said cor- 
poration because it is alleged such paper was given by way of ac- 
commodation only; but the plaintiff charges that certain courts of 
the State of Illinois, where actions have been brought to enforce 
such paper against the said defendant corporations, have decided its 
defence to be bad.and have rendered judgments against it, 


63 and that even now many suits are pending against said cor- 
poration to collect large amounts of such disputed paper ; 


and also the said corporation hath accepted conveyance of a title to 
a large amount of property in the city of Chicago by conveyance 
from one Samuel J. Walker and said Joseph Ek, Young, and hath 
executed its written guaranty by the hands of its president, obligat- 
ing itself to pay at divers periods other very large amounts of money 
amounting in the aggregate to «bout $500,000. 

Plaintiff charges, therefore, that the acknowledged and unacknowl- 
edged floating indebtedness of said corporation actually exist about 
as follows, as shown by the original books and accounts: 


Reported by corporation ACL Ea a ne Re rE oe PAT TS Parts $826,682 
So-called accommodation paper, about---.-.---------- 200,000 
Deed... Teeee & GA, GOO... nouns «ccecuunee nee 600,000 
Liability on guarantees, about --.--- a» a: cent oleglileliataaeninal 900,000 

oe ee ae $2,426,682 


Or being a bonded and general liability of over $9,000,000 at and 
after the rate of about $867,000 for each and every mile of said road, 
when said road and all its property is only returned by its officers 
to the auditor of public accounts of Lilinois as worth io cash in Ihi- 
nois, $361,117.90. 

Fourteenth. Plaintiff shows that by the original prospectus offer- 
ing the first-mortgage bonds for sale it was declared by the directory 
of said corporation the line of road contemplated in Iilinois was 140 
miles in length, and that the first-morigage debt upon it would be 
only $18,000 per mile, whereas in fact the said cerporation only 
built its railroad from Danville to Dalton, 105 miles, and proceeded 
to issue the entire mortgage loan, and all, or very nearly: all, the 

amount of the $1,500,000 loan for the construction of the 
64 [ndiana Division has been issued by the corporate ofhcers, 
Young, Judson, and Tenney, although only about twenty 
miles of the whole line has been actually constructed. 
J—2Z16 
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Fifteenth. Plaintiff shows that the annual interest burden of said 
corporation on the two eldest liens of $4,000,000 amount to $280,000 
in gold, and that for and during the twelve months ending June 
80th, 1S74, the said corporation did not apply any of its Income or 
tolls or pay any interest on such indebtednesss, and during such 
period its entire gross receipts were only $724,554.18, and its ordi- 
nary current expenses $444,555.00, leaving an apparent currency 
balance of $276,999.15; but that besides the payment of such ordi- 
nary expenses the said corporation officially returned under the 
oath of its officers to the said auditor of publie accounts that it had 
paid out during said time the following sums of money, that is to 
Say : 


i ee $1.100.S70 45 
EE thik dee empties 314,250 68 

y Peet estate ...nc0<:cn \iieaiiaeheai cabanas eee 7O110 97 
2 NRE Eee FOS RESIS made SOR Mea FC A 1142 37 


ee 


Making a sworn total deficit in operation of that year alone of 
$1,275,587.54, without any payments having been made on the 
bonded debt, for which the tolls and revenues are primarily charged 
under the trust conveyances aforesaid. 

Sixteenth. The plaintiff charges that such sworn report stating 
the said corporation bad expended or paid during the twelve months 
immediately prior to June 30, 1874, thie said sum of $314,350.68, or 
anything near that sum, for additional equipment is a false and 
fraudulent report, and in that regard shows the two following sworn 

reports of the vear 1872 and the year 1874, made to the board 
69 of railway commissioners of Illinois, of the equipment of said 
road by its proper oflicers - 


—~ “I 

~ i I~ 

a Ge ce 

-— —— 

= a 

— Smeal 
SE LLL IEEE LOG EN LO SMTA EE 20) 24 
I I a oo ssn once messin abiding beaten cepnegeids engine (} LO 
+ s+ a » ~ ‘> 
. 2d a 2 » 
Baggage me AR Fs LEI ao DEE aM OOH 3 3 
Box , Pee MRP em URN as NN ae AN Can lanl aE RS P=) (5 250 
Coal a a ek HOO) 5H45 


Showing an actual ownership of all classes of equipment and 
rolling stock in 1872 in excess of 1874, except in the one item of 
coal cars; and the plaintiff also shows that at the same time such 
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report was made of the payment for $314,250.68 for additional equip- 
ment during the year the said corporation reported in the sworn 
statement to said auditor that the fair cash value of its entire equip- 
ment was only $150,400. 

Seventeenth. Plaintiff shows that the present capital stock of 
said corporation is stated and returned to be $2,500,000, and that 
In an official report made by the order of the board of dire ctors of 
defendant in February, 1870, it was stated, in order to unite the 
confidence of eapitalists and secure the satisfactory placing of the 
so-called first-mortgage bonds, that “subscriptions have been made 
to the capital stock of the company for upwards of two millions 
and one hundred thousand dollars, which is sufficient for the right 
of way, grading, bridging, culverts, and other work of a similar 

character for the entire road and for a portion of the tron.” 
66 Whereas your orators charge, on information and belief, 

that at present outstanding shares of capital stock of said de- 
fendant corporation were originally issued not upon any cash or 
bona fide stock subscription, nor was any money paid thereupon, but. 
the same were issued under so-called construction contracts made 
between said corporation and the said firm of J. E. Young & Co., 
composed as aforesaid, whose members were, in fact, the sole man- 
agers and controlling spirits of said corporation; and for such 
reason the plaintiffs charge that said stoek was fraudulently issued 
without any legal or fair consideration to its own officers on con- 
tracts made between officers of said corporation as individuals and 
as directors, and that consequently such stock is not in justice and 
equity entitled to any voice whatever in the management of said 
road, as against its bona fide creditors. 

Kighteenth. Orators show that the present directors of said cor- 
poration are J. W. Elwell, J. D. Fish, William D. Judson, Amos 
Tenney, and Mathew Taylor, all who reside in New York city, New 
York; J. L. Donovan, who resides at Watseka, Illinois; A. Gilbert, 
at Rossville. Il.: E. Ellery, at Chicago, I] ,and George Nebeker, at 
Covington, Indiana; that all of said directors were and are elected 
by voting power of said stock so issued as aforesaid and practically 
controlled by said Judson, Tenney, and Young, and that in truth 
none of said directors have any considerable ownership in said 
stock, except said Judson and Tenney, and that said director Fish 
is the same person designated as trustee in the trust conveyances 
aforesaid. The secretary of said corporation is George E. Borland, 
who is also a resident of New York. 

The main office of said corporation is kept and maintained in 
New York city, where its record is kept and the president and _ sec- 

retary reside, and the said corporation does not have, as orators 
G7 are advised, any general or special agent in the State of In- 

diana upon whom process could be served or notice given, 
unless to a conductor or station agent. 

Nineteenth. Orators are the holders and owners of the majority 
of bonds issued by the said corporation of the issue of March 10th, 
1869, together with divers interest warrants thereto attached falling 
due Oct. Ist, 1873, April Ist, 1874, and October Ist, 1874. 


90 JAMES W. ELWELL, TRUSTEE, &¢., VS. 

That said cornoration did not at any of said dates provide any 
money at its agency in New York to pay the said interest warrants 
orany of like character, nor did it pay the same, although demanded, 
but the said corporation passed resolutions and published and 
widely circulated a public notification to its bond creditors that it 
could not and would not pay the four coupons from Oct. Ist, 1875, 
to Oct. Ist, 1875, when they matured, and so the same remain wholly 
unpaid in all such issues of bonds. 

Twenty. Orators show also that the condition of said first mort- 
gage, dated March 10th, 1869, hath been still further broken, because 
the said railroad corporation did not on April Ist, 1874, make any 
provision for or deposit of any money in the sinking fund as in and 
by said mortgage it covenanted to do, but hath from said date since 
hitherto continuously failed, neglected, and refused, and still doth 
fail, neglect, and refuse, tv make any provision for such sinking-fund 
provision, to the great detriment fo the security pledged to orators 
and other bond ereditors, and by reason of sneh defaults the prin- 
cipal sum hath become due and payable. 

Twenty-first. Orators show that while the bonds and mortgages 
under which he claims recite that all the equipment, rolling stock, 

engines, and cars, wherever purchased, are included in and 
68 bound by the lien of such mortgage, that in consequence of 

the recent constitution and laws of the State of Illinois, in 
which State the main business office of said corporation is situate 
and the said relling stock is mainly used, it has become a matter of 
doubt whether the present equipment of said road purchased since 
the date of said mortgages Is bound thereby, unless the bond ecred- 
iters assert the Cefault which has accrued upon said mortgage and 
have immediate possession of such chattels by the appointment of 
a receiver for breach of the condition thereof, and before the rights 
of judgment or attachment creditors have accrued by way of lien 
thereupon, and before any of said so-called chattel-mortgage bonds 
shail have — negotiated by the said railroad company, but your 
orators distinctly charge that such chattel mortgage and bonds are 
wholly fraudulent, illegal, and void. 

Twenty-second. Orators show that the said Chicago, Danville and 
Vineennes Railroad Company is seized and in the possession and 
use of a line of railroad in Indiana and Illinois, together with the 
right of wav, depot grounds, machine shops, bridges, iron rails, ties, 
and the engines, cars, tools, furniture, supplies, and machinery 
necessary and usual tO Operate such rat line of railroad. together with 
the franchises to Operace the same, and bath not, as orators are ad- 
vised, any other property of any considerable real or market value, 
and the complainants distinctly aver that the said property is an 
utterly Inadequate security for the mortgage debt charged against 
it, thatthe income and tolls of said railroad are not and have not 
been sufficient to keep down or satisfy the regular accruing interest 
installments of said mortgage debt, and that the Chicago, Danville 

and Vincennes Railroad Company is utterly insolvent. 
69 Twenty-third, Andasreason fortheimmediate appointment 
of a receiver of said corporation jand said mortgaged prop- 
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erty orators charge that said corporation is insolvent; that the 
mortgaged property is not worth one-half the mortgaged debt; that 
its income and the tolis of the corporation are being diverted from 
the use of the bond creditors and applied to the payment of unse- 
cured indebtedness, contrary to the trusts of the mortgage: that 


judgments have been suffered to remain unpaid so as to forfeit the 


franchise of said corporation ; that the capital stock of said corpo- 
ration has been issued by its present officers on contracts made with 
themselves, illegally and without a valid consideration, and is worth- 
less; that they have committed divers breaches of trust and mis- 
appropriated the funds of the corporation pledged to the bondhold- 
ers and paid out divers sums of money to and for the use of the 
Chicago, Danville and Vincennes Railway Company, a corporation 
organized by the officers of the defendant company, and of which 
company the said Judson was also president; that said corporate 
officers have executed fraudulent and illegal bonds and a mortgage 
to secure the same, seeking to negotiate the same and thereby defeat 
the just priorities of the bond creditors; that judgments have been 
recovered and many suits are pending against the said corporation, 
and if executions or attachments are levied on the personal prop- 
erty of said corporation that the just liens of the bond creditors 
will be defeated; that under the management of the present cor- 
porate officers the corporate debt is apd has been constantly and 
greatly increasing; that false reports have been made of the condi- 
tion, receipts,and expenditures of the road ; that the wages of most 
of the Operatives on the road have been suffered to fall in arrear 

and have not been paid for about five months; that said chief 
70 corporate managers are non-residents and irresponsible and 

have been and are unfaithful trustees, and that notwithstand- 
ing the enormous amount of debt they have created against the 
property; that the corporate assets are not now and never have been 
worth one-third such liabilities; that the income of the property is 
being taken beyond the jurisdiction of this court and into other 
States, and that your orators’ trustees have been guilty of gross 
negligence and collection with said fraudulent officer. 

And your orators allege that the trustees named in said trust con- 
veyance ‘of March 10, 1869, are not and have not been impartial 
and disinterested trustees or representatives of the bond creditors 
secured thereby, but in consequence of their position and conduct 
in connection with said railroad company and its property they are 
Improper persons to institute and conduct legal proceedings to 
enforce the just rights and priorities of the boud creditors, and 
thereur9n your orators show that James D. Fish, one of said trus- 
tees, was at the institution of this action a stockholder of said rail- 
road company and having interests adverse to the bond creditors; 
that said trustee, James D. Fish, was at the institution of this action 
and for several years had been a director of said railroad company, 
and as such chargeable with notice of and complicity in the dis- 
honest and reckless management, the falsified accounts, the frandu- 
lent reports, and insolvent condition of said corporation, as specially 
hereinbefore recited, and your Orabtors do distinetly repeat all aud 
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singular such allegations and charge them to be the acts of said 
director, James D. Fish. 

And your orators further show that said Fish was also at the in- 
stitution of this action, and so had been sinee Dec. 16, 1572,a trustee 
in the certain trust mortgage to secure $1,000,000 of convertible 

bonds, which Is Junior to your orators lien and hostile thereto, 
1 and of the bonds negotiated thereunder the said James D. 

Fish at the institution of this action was a holder of a por- 
tion and interested to prevent a foreclosure of the trust mortgage oO if 
Mareh 10, 1869, and the said Fosdick and Fish both well knew that, 
contrary to the priorities of your orators, the said corporation has 
been since the default on the first t mortgage bonds in October, 1873, 
applying a portion of the revenues of said railroad to the payment 
of the interest on said junior bonds in which said trustee was in- 
terested instead of to the first mortgage bonds of said corporation, and 
in that regard your orators show that they are advised and believe 
and so charge that in behalf of said convertible-mortgage bond- 
holders it is given out that in truth and fact the said last-named 
bondholders have by some means or other to vour orators un- 
known obtained an equity or lien upon certain of the property of 
the company which Is paramount to the just claims of your orators’ 
prior mortgage. 

And vour orators further allege that the said Fosdick and Fish 
are also trustees In a certain other mortgage, April 24, 1872, on the 
Indiana Division of said railroad and a ip ment, income, and ap- 
purtenances; and in consequence of the fact that the entire line of 
railroad belong Ing to sald COPPOr ition ror aed ee has always heen 
operated as a unit and the equipment has never been apportioned 
and the assets and income has never been divided, it will be wholly 
impracticable for the said trustees in both said indentures to be 1m- 
partial and faithful to both said interests or property to assert the 
equities and rights of one class of bondholders as against the 
other. 

And your orators further charge that said James D. Fish is a per- 
son wholly unfit to represent your orators and others, for that the 
said Fish, being the trustee in said last-named indenture in the in- 


terest of the bond creditors secured thereby, executed a cer- 


72 tain agreement In writing with said railroad company, a 
1 Sf of which is herewith filed, marked Exhibit “ M,’ 
whereby it was agreed that said bonds should be issued only as the 


road was built and notwithstanding such agreement the said Fish, 
being such 1 trustee and also director of the corporation and custo- 
dian of said bonds, so negligently and fraudulently conducted him- 
self that although only about twenty-one miles of said railroad are 
constructed in Wilana, vel the entire issue of said bonds have been 
negotiated, either absolutely Or by Way of hypothecation, and the 
issue of such grossly frandulent amount was undertaken to be jus- 
tified by the fraudulent and false entries on the corporate books of 
large suins never expended in and about said construction, of all 
which false entries the said Fish, being also a director, was bound to 
take notice; and your orators append hereto as an exhibit a copy 
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of the instructions made by the president to the chief manager of 
said road ordering such false entries to be made. 

And your orators further show that said James D. Fish, being such 
director, and also being a trustee for your orators, In fraud of their 
rights and with the purpose and intent of casting a cloud upon or 
depriving your orators of the lien created by the mortgage of 1569 
upon the chattels and equipments of said road, did, on or about 
Jun. 12, 1875, as director, vote for and procure the execution of the 
certain chattel mortgage and the $i,000,000 of bonds hereinbefore 
particularly mentioned, and being such director has aided and per- 
mitted nearly the entire issue of said chattel-mortgage bonds to be 
negotiated to third parties in less than a month from their dates, 
and they are now held by such third parties, who, either by way of 
hypotheeation or absolute claim that such bonds constitute a la- 

bility of said corporation, and do also obtain and assert a 
19 lien upon the equipment of said road hostile to your orators, 

and, as your orators are advised and believe, the said Fish 
was, at the institution of this action, an ower of or interested In 
some of chattel-mortgage bonds. 

And your orators further show that on or about Oct. 4, 1874, the 
said Fish, being such director and trustee as aforesaid and well 
knowing that said corporation was largely in default to your orators 
and otherbond holders, creditors, and was insolvent, did procure the 
pavinent to himself in full out of the earnings of the railroad of cer- 
tuln coupons of the town bonds of Covington, Indiana, which said 
Fish claimed had been sold to hit by Lhe CoOmpalhy, and that the 
Interest had been guaranteed and had not been paid by said town, 
and said Fish, being the director, tu fraud of his trust and against 
the interest of your orators, has, during the last 1S months and since 
the default of said company on its first-mortgage bonds and its in- 
solvency, permitted large sums of the Carhbligs of said road to be 
diverted from the paymeat of the interest on the bonded debt and 
applied Upon the floating debt of said railroad having no lien, and 
also other large amounts to be appropriated by W. D. Judson, A. 
Tenney,and Joseph E. Young, the officers of said company, on false 
and fictitious claims presented and audited by themselves, and your 
orators distinctly charge that both sat Lrustees, Fosdick and lish, 
have been guilty of gross negligence in the discharge of their trusts 
In permitting such disposition of the funds of said corporation when 
they both weli knew of its default and greatly embarrassed condi- 
tion, and that by such gross disregard to the Interests of the bond 
creditors are no longer entitled to their confidence. 

And your orators further charge that after the default of said com- 
pany in the payment of interest on its bonds both the said trustees 

actually assisted the corporate officers in urging upon the 
i4 bond creditors a funding scheme whereby two years’ Interest 

wus to be funded into either conv rtible-mortgage bonds or 
certificates of indebtedness, and such funded coupons were to be de- 
posited with said Fosdick, as trustee; and your orators charge that 
the circular issued by the corporation, with the aid and consent of 
both said trustees, advising the boudiolders to fund their interest, 
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was Wholly false aud fraudulent and wholly concealed from the bond- 
holders the true financial condition of said corporation and its in- 
solveney and understated the floating debt of said company at least 
$750,000, and concealed the fact that the corporation was largely in 
arrears on its labor rolls tO its employees and to connecting roads, 
and that large sums of money had been and was constantly being 
paid to the ofticers of the company on fraudulent claims audited by 
themselves, and did further wilfully suppress the fact that the cor- 
porate books had been altered and fictitious accounts and charges 
had been therein inserted un: de ‘r the direction of its officers so as to 
conceal the true financial condition and cost of said road; and your 
orators show that it is now claimed by the said corporation that 
such bond creditors as have assented to such funding arrangements, 
trusting to the truth of such statements and the concurrence of the 
trustees therein, are concluded thereby from now enforcing their 
mortgas ge ee whereas your orators, on the contrary, charge 
that such funding scheme was devised in the sole interest of the 
oe Mines of said corporation in order to extend their power 
over its property, and that both said trustees were compensated and 
paid by said railroad company for their assistance in urging such 
funding scheme when they either knew of the false representations 
and fraudulent concealment which secured the consent of certain 

bondholders to said scheme or were guilty of the grossest 
is negligence in their trust in concurring in such statements 

with knowing the true facts 

Your orators show that the original chartered line of said 
railroad made ee thé northern terminus, and the mortgage of 
1869 so recites and conveys all such line, built or to be built, to the 
trustees for the use of the fee ndhol lers. 

In fact, the said line has only been fully completed as far north 
as Dalton, twenty miles south of Chicago, but your orators show 
that the said mortgagor defendant acquired a considerable amount 
of right of way bra conveyances made directly to it,and with its own 
means did considerable work on that portion of the line south of 
Dalton in the way of grading, and about July, 1873, the officers of 
the defendant corporation organized another corporation of the same 
name, except calling it the railway company, covering the line be- 
tween Dalton and Chicago, and in behalf of such new company did 
assume possession and ownership over the right of way and work 
done by the defendant corporation, and the sald trustees, well know- 
ing the facts, did permit the officers of said defendant corporation, in 
the name of said new railway company, to execute to said trustees 
a new trust mortgage on that portion of the line between Dalton 
and Chicago to the amount of $500,000 for securing an issue of 
bonds to that amount, and in fraud of the interest of your orators 
and contrary to their trusts the said Fosdick and Fish did accept 
the said last-named conveyance and certified to the bonds of said 
fraudulent corporation as being secured by said last-named inden- 
ture, and knew of the ne gotiation of said $500,000 of bonds of said 
railway company upon the sole security of the portion of the line 
already conveyed to them in trust for your orators. 
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And your orators append hereto copies of the communica- 
76 tions of the defendant Judson, and pray that they may be 
taken as part of this amended bill as showing the fraudulent 
character of said railway bonds; and since the fraudulent and 
reckless Management of said corporate affairs. has been CXP sed and 
the said trustees have been personally informed of the falsified ac- 
counts of said former officers, your orators show that the said trustees 
have been in constant consultation and accord with such former 
managers, have advised with and been represented by the same 
counsel, and have appeared at meetings of the bondholders with 
said Judson and Tenney, and voted and acted with them and against 
the views and best interests of your orators and other bondholders; 
and your orators show that the said trustees have Instituted an 
action nominally to foreclose the said mortgage, but, In truth and 
fact, after consultation with sald Juds man las vour orators believe, 
for no other purpose except to prevent the bondholders from prop- 
erly enforcing their rights and prevent any speedy judicial action 
and restoring the old management, if possible, LO the practical con- 
trol of said property. 

And your orators show that said Judson and Tenney have con- 
sulted with such trustees since the default in said mortgage, and 
claim that said trustees are friendly to them and will not permit 
the bondholders to take any action to foreclose the Mortgage, and so 
still do give out; and in that regard your orators show that the 
said trustees, although requested by a very large number of bond- 
holders to call a general meeting of the boudholders to take action 
for their mutual benefit and protection, wholly refused — to do. 

And, although requested by your orators so to do, they have dis- 
tinetiy refused toallow your orators and ther bondholders to become 


associated with said trustees or have any voice in the conduct or 
management of the action brought in the name of said 
wi trustees to foreclose said mortgage, and the said Fosdick has 


! 


stated to vour orators that although he has brought said suit 
he intended to let it lie and did not intend to foreclose said mortgage, 
as he did not regard it for the best Interests of said bondholders that 
said mortgage should be for closed. 

And your orators further show that the statement in said trustees’ 
foreclosure bill that they had been r puest d by il majority of the 
holders of said bonds to institute said action was a statement utterly 
untrue and known to be false when said bill was sworn to by said 
Fosdick, and in truth and faet at a general meeting of such bond- 
holders attended by nearly three-fourths of such bond creditors a 
report was adopted by a very large majority declaring that both said 
trustees had been guilty of gross negligence in their duty and were 
no longer entitled to the confidence of the bond creditors, but were 
in reality acting in concert with and in the interest of the old man- 
agement. 

And the complainants further show that such trustees, being 
fully cognizant of the default in said mortgage and the greatly 
embarrassed and insolvent condition of said property, made no 
effort to in any manner protect their trust or enforce said mortgage 

4—216 
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against the fraudulent corporate management until after this action 
had been instituted and the condition of said property had been 
publicly exposed ; and in consequence of their gross negligence in 
the premises and their positive conduct and declaration hostile to 
your orators the great majority of said bond ereditors have no con- 
fidence in the fidelity of said trustees to their interests, but your 
orators have just reason to fear and do fear that their interests will 
be purposely delayed and greatly damaged if the conduct of any 
legal proceedings shall be left in the hands of said trustees, 
78 and they therefore pray that they be given a standing in 
court in their own names and behalf and for the benefit of 
all other bond creditors who may desire to come nn, and that all 
action by the trustees be thereupon stayed. 

W here fore, In consideration of the premises, orators pray that an 
account may be taken of the several sums now due and owing to 
orators and all other bond creditors of said corporation, and that 
the persons and corporations respectively entitled may have judg- 
ments for such sums as they may respectively prove they are enti- 
tled to recover against said company; that the court may establish 
the different lens and priorities to which the several mortgage 
creditors are entitled upon the real and personal estate and income 
of the said corporation; that after the respective liens and priorities 
of the different creditors are established that the court will decree a 
foreclosure of said mortgages and aa execution of the trust on the 
said real and personal property and franchises and order a sale 
thereof for the satisfaction of such sums as may be found due from 
the corporation, and that on such sale all equity of redemption of 
the said Chicago, Danville and Vincennes Railroad Company and 
all claiming by, through, or under it shall be forever barred and 
foreclosed. 

And orators further pray that a receiver be forthwith appointed 
by the court, to be vested with the possession of all and singular the 
said corporate assets of every description, and to operate the said 
line of railroad and administer the said trust estate under the order 
of the court and according toe quity prac ‘tice, and that the officers and 
agents of said corporation and all trustees underany of said mortgages 
shall be directed and required forthwith to deliver up possession 
of all such corporate property, and shall be enjoined from in any 

manner interfering with the custody or management of said 
7) corporate property, and that the said corporation and all its 

officers and agents be temporarily enjoined from in any 
manner issuing, negoulating, or hypothecating any of said so-called 
chattel-mortgage bonds or any other bonds of said corporation now 
in their custody, and shall be required to deliver all such bonds and 
obligations into the custody of the receiver until such time asa final 
decree can be enrolled cancelling the said chattel mortgage and 
bonds as illegal and void. 

And your orators pray that said Chicago, Danville and Vincennes 
Railroad Company, William R. Fosdick, James D. Fish, James W. 
Elwell, R. Biddle Roberts, William D. Judson, and Amos Tenney 
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be made defendants hereto and required to answer the premises, 
but without oath. : 

And orators, in behalf of themselves and all other bond ered- 
itors, pray for all such other and further relief as may be necessary 
to protect their claims and priorities in the said trust estate and as 
the court may be competent to award in the premises. 

STEPHEN OSGOOD, 
Ir. W. HUIDEKOPER, & Orners, 
Complainants. 
HI. CRAWFORD, 
J. E. MCDONALD, 
Solicitors. 
STATE OF ILLINOIS, |... 
Cook County, “tng 

I’. W. Huidekoper on oath says that he is one of the complain- 
ants in the foregoing amended bill; that he has read the same and 
knows the contents thereof, and that the same are true of his own 
knowledge, except as to those matters stated on information and be- 

lief, and as to those this affiant verily believes them to be true. 


SO Ih. W. TUIDEKOPER. 


Subscribed and sworn to before me June 10, 1875. 
k. A. DRUMMOND, U. S. Com. 


(Endorsed:) Filed June 10, 1875. Wm. H. Bradley, clerk. 


S] UNITED STATES OF AMERICA, 
9 . . . . . - 8S . 
Northern District of Illinois, | 


In the Cireuit Court thereof. 


STEPHEN OsGoop, FREpDeERICK W. HurpeKorer, THomas W. 
Shannon, John M. Denison, George W. Gill, Alanson N. Sum- 
ners, Chandler Robbins, and William T. Hickox, Complainants, 

Us. 

THe Cricaco, DANVILLE AND VINCENNES RAILROAD, WILLIAM 
R. Fosdick, James D. Fish, James W. Elwell, R. Biddle Rob- 
erts, William T. Judson, and Amos Tenney, Defendants. 


The separate answer of The Chicago, Danville and Vincennes 
Railroad Company, one of the defendants above named in the 
said bill of complaint. 


This defendant, now and at all times hereafter saving to itself 
all and all manner of benefit or advantage of exception or otherwise 
that can or may be taken to the many errors, uncertainties, and 
Imperfections in the said bill contained, for answer thereto or to so 
much thereof as this defendant is advised it is material or necessary 
for it to make answer to, answering, says: 

This defendant admits to be true matters and things annexed 
and charged in the Ist, 2nd, 3d, 4th, and 5th clauses of said bill. 

As to the 6th clause thereof, this defendant says that true it Is 
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that said defendant made, executed, and caused to be recorded the 
said mortgage upon its said Indiana Division for the purpose of se- 
curing the payment of bonds to the amount of $1,500,000.00 there- 

after to be negotiated and sold by this defendant, but the said 
§2 defendant says that it is not true as charged in said bill of 

complaint that the entire issue of said bonds has been nego- 
tiated and sold by this defendant, but, on the contrary, says that of 
said bonds there has been sold the aggregate amount of $1,243,000.00, 
and that there remains unsold the amount of $257,000.00, which 
said last-named amount has been hypothecated for the purpose of 
securing certain floating indebtedness of said company. 

As to the 7th clause of said bill, respondent says that the trust 
deed or mortgage therein described has never been recorded in any 
of the counties on the line of said railroad, and therefore is not a 
lien upon any of the property of said railway company. 

As to the Sth clause, responde nt says that true it is that the said 
corporation did, on the 16th day of December, 1872, sign, seal, exe- 
cute, and deliver unto the said James D. Fish and James W. Elwell, 
as trustees, its certain: other dee d of trust or mortgage upon its en- 
tire line of railroad in the States of Illinois and Indiana as charged 
in said bill of complaint, but the said respondent avers that it has 
only sold of said last issue of bonds the sum of $175,000, while the 
balance, amounting to $830,000, have only been pledged as security 
to the floating indebtedness of said ese any and are still the prop- 
erty of said company, subject to the equities arising under said 
hypothecation. 

As to the ninth clause of said bill of complaint, respondent says 
that it has constructed its road from Dalton, a point about 20 for 
south of Chicago, to Danville, in Vermillion county, Indiana, with 
a branch south from its main line at Bismarck southeasterly to the 

State line between Illinois and Indiana, a distance of about 
83 7 miles, aind thence southeasterly to Snoddy’s Mills, in Foun- 

tain county, Indiana, a distance of about 18 miles, with va- 
rious branches to coal mines, aggregating about 5 miles. In addi- 
tion to the foregoing, said company has terminal tracks in the city 
of Chicago; it had rights of running over tracks leased upon the 
Pittsburg, Cincinnati and St. Louis railway and the Chicago and 
Southern Railroad | ompany, making a total of 146 miles of finished 
road; that it has also about 45 miles of unfinished road in the State 
of Indiana, as follows: From Snoddy’s Mills to Montezuma, 20 miles, 
the nght of way is obtained and about 20 per cent: of the grading 
done; from Montezuma to Brazil coal-fields, 25 miles, the right of 
way is obtained and about 85 per cent. of the grading done; also all 
of the bridging and about ten miles of track is done; all of which 
unfinished road your respondent avers and so charges the faet to be 
can be completed atan additional eost of about the sum of $450,000.00. 

As to the tenth clause of said bill, respondent says that said cor- 
poration has not paid the coupons in said 10th clause mentioned, 
and respondent denies that no provision was made for the payment 
of said coupons, as in the said LOth clause alleged; on the contrary 
thereof, this respondent alleges that heretofore, to wit, in the follow- 
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ing year, 1873, the said Chicago, Danville and Vincennes Railroad 
Company made propositions to the holders of said Illinois Division 
bonds and of said Indiana Division bonds for the funding of their 
Coupons, and said propositions were accepted by about SU per 
cent. of all the holders ef said bonds, who then and there agreeing to 

and with this respondent that they would defer payment of 
S4 the COUpPOns falling due upon ‘said bonds October Ist, IS75, 

April Ist and October Ist, 1574, and April Ist, 1875, until the 
lst day of February, A. D. 1579, in consideration of certain certifi- 
cates of indebtedness issued to them therefor by this respondent, and 
respondent avers that such certificates were by this re spon lent issued 
and delivered to the holders of at least SO per cent. of all the said 
I}linois and Indiana Division bonds, which said certificates were and 
are in the form as shown by “ Exhibit A,” attached to and madea 
part of this answer. 

Your respondent further avers that the holders and owners of said 
coupons then and there deposited the same with the said William 
R. ‘Fosdick, who still holds the same in accordance with the terms 
and conditions of said certificates, and your respondent avers that 
said company has promptly paid to the holders thereof each and 
every installment of interest upon the said certificates that matured 
and was presented for payment prior to the first day of August, 1875, 
and is not in default thereof, except as to a few of the said certificate 
Interest warrants that were not presented for payment until after the 
22d day of February last, at which time the circuit court of Will 
county had appointed receivers for the property of said company 
and who, by the order of said court, took possession of such property. 

As to the llth and 12th clauses, vour respondent admits that by 
its proper officers it did, on the 12th day of January, A. D. 1875, make, 
execute, and deliver to the defendant, R. Biddle Roberts, a chattel 

mortgage, whereby it conveys to the said Roberts, as trustee, 
85 personal properly therein named, to secure the paviment of 

certain bonds to be issued by said company amounting in the 
aggregate to the sum of $1,000,000, but the respondent denies that 
sald mortgage was executed for the purpose of defrauding the com- 
plainants or any of the bond or other creditors of said company, but 
says that said mortgage was executed. by authority of the board of 
directors of said respondent and in pursuance of a resolution by said 
board adopted on the — day of December, A. D. 1874, of which 
Exhibit “B” is a copy, and the respondent avers that such mort- 
gage was not intended and did not in fact affect the securities or 
equities of the complainants or any of the bond creditors of said 
company, but that said bonds were designed to be used only to settle, 
pay, or secure any portion of the then existing indebtedness of said 
COolbpany as ex pressed in said resolution, and by the terms thereof 
were made subject to all prior liens and equities. 

As to the 13th clause, the said respondent, further answering, says 
that it is not true that the present mortgage indebtedness of said 
corporation, exclusive of past-due and unpaid interest, including all 
mortgage bonds sold and hypothecated, amounts to the sum of 
$6,000,000.00, as stated in said clause of said bill of complaint, but 
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the respondent charges that on the contrary the aggregate amount 
of bonds issued by said company, either for sale or hypothecation, 
was the sum of $85,000,000. 

And the respondent’ further charges that said company has of 
completed track, as hereinbefore shown, 146 miles, making therefor 

a bonded liability of bonds sold and hypothecated of about 
86 34 instead of $44,000.00 per mile, as stated in the said bill of 
complaint. 

And the said respondent further charges that all the bonds so 
issued by said company and remains unsold — as follows: On first- 
mortgage Indiana Division bonds, $257,000; of convertible or second 
mortgage bonds, $830,000.00; and that at the time of the issue of 
said convertible bonds it was believed by the officers of said company 
that all of said bonds, as well as all those remaining unsold of the 
issue of Mareh 12th, 1872, could be readily sold, and out of the pro- 
ceeds of such sales the said Indiana Division of the road could be 
entirely completed and the greater portion of the then floating in- 
debtedness of said company paid; that said corporation would then 
have an owned and completed road and have equipped of 191 miles, 
represented by a bonded indebtedness of $5,000,000.00, or about 
$26,000.00 per mile; and the respondent believes that the net earn-: 
ings of said entire line of road when completed would not only be 
sufficient to meet the interest of said bonded indebtedness, but would 
also in addition thereto pay an annual dividend upon the capital 
stock of said company, but the said respondent avers that during 
the summer of 1873 it was unable to sell bonds to the amount of 
said securities, and that since said time,on account of the many 
failures of corporations and individuals and of the general prostra- 
tion of business throughout the country, said company was unable 
to sell or negotiate the balance of said bonds, and was therefore com- 
pelled to suspend the construction of the Indiana Division. of its road ; 

and the said respondent admits thatthe large amount of so- 
S7 called commercial paper was issued by the general manager 

of said company solely for the accommodation of the payee 
thereof, but in which the said corporation has no interest whatever, 
and that this respondent, by its proper officers has, at all times, 
whenever necessary, under oath, denied the validity of such paper; 
that no part of such paper has at any time been paid by this re- 
spondent, but your respondent charges, upon information and belief, 
und states the fact to be, that the maker of said paper has paid and 
retired the greater part of the entire amount thereof, to wit, about 
the sum of 8450.000.00. 

And the said respondent denies that it has accepted from Samuel 
J. Walker and Joseph E. Young any conveyance of real estate in 
the city of Chicago, except perhaps a small amount necessary to the 
business of said company within said city, the value or cost of 
which this respondent cannot now state, but will, whenever neces- 
sary, make full answer thereto to this honorable court. 

And as to the charge of acknowledged floating indebtedness in 
favor of J. I. Young & Co. of about $700,000.00 in the said clause 
contained, the respondent says that there has never been a settle- 


WILLIAM R. FOSDICK ET AL., &¢. ol 


ment between the said respondent and the said firm of J. E. Young 
& Co.; that the actual indebtedness from this defendant to said firm 
has never been ascertained, and no demand has ever been made 
Upon this respondent for the balance due said firm, whatever it hav 
be, under said construction contract, but the respondent avers the 
fact to be that whatever amount shall be found to be due said firm 
upon a just and fair settlement is to be paid in the capital stock 

of this defendant; that this was the contract between said 
88 parties and well understood by the officers of said corpora- 

tion, as well as by the firm of J. Ek. Young & Co.; that what- 
ever balance should be found due the said firm upon such account- 
ing should not be treated as a cash indebtedness of this respondent, 
but, on the contrary, was to be paid and liqnidated by the capital 
stock of this defendant. The respondent therefore says that the 
allegation in said 12th clause, that the floating indebtedness of the 
defendant amounts to the sum of $2,426,682.00, is not true; that 
the following itetns are not properly chargeable to said companies’ 
liabilities and should be omitted from said statement: 


So-called accommodation paper..---- .-....------ 500.000 00 
ee Oo FF ff ere er a 600,000 O00 
LAGDEINIOS CR SUNPRRIE cies cmos cecdcconmmnne 900,000 OO 

ORR, COIN, oe awe senna 2 


Nor is it true that the bonded or general liability of this defend- 
ant amounts to upward of the sum of $9,000,000, as charged in 
said amended bill of complaint, but, on the contrary, assuming that 
the reported floating indebtedness of said corporation as stated In 
said amended bill of complaint is correct, the bonded and floating 
indebtedness of said corporation is as follows: 


All bonds now sold by sald Company of the Illinois 


a ee 
OF Ge beeen BO RNOT go en eee een ee eee 
Of the convertible or second-mortgage bonds_...--- 170,000 OO 
Reported floating ESSE LEED ED ELD ELE SERIES S26.568S2 OO 

S| te Seen Se) Ane mamemmeMmEr eer AS S4.759.682 00 


Or a total mileage indebtedness of about $52,400.00 per 
8Y mile instead of $67,000.00, as charged in the said amended 
bill of complaint. 

As to the 14,15. 16,17, and 18th clauses of said bill of complaint, 
the said respondent states that it is advised by counsel that no an- 
swer is necessary to said clauses. for the reason that such charges 
were first made in the original bi!l of complaint of the said com- 
plainant, Stephen Osgood, for no other purpose than in furtherance 
of his scheme for procuring in the State court in which said bill was 
pending an appointment of the receiver of the property of said cor- 
poration; that inasmuch as all the property of said company Is In 
the custody and under the control of this honorable court and in 
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charge of a receiver properly appointed, such charges are irrelevant 
and immateriai 

And as to the 19th clause of said amended bill of complaint, the 
said respondent, further answering, says that it is not true that the 
said orators are the owners of a majority of the bonds issued by said 
corporation of the issue of Mareh 10th, 1869, or of the interest war- 
rants attached to a majority of said bonds falling due October 1st, 
1873, April Ist, 1874, and October Ist, 1874, and respondent states, 
upon information and belief and charges the same to be true, that 
the complainant, Stephen Osgood, holds nine of said bonds, but 
whether the coupons maturing as above are attached to said bonds 
or are holden by the said Osgood this respondent is unable to state ; 
that the complainant, Frederick W. Huidekoper, holds about ten of 

the said bonds, and respondent states that the said complain- 
90 ant Huidekoper, on the — day , A. D. 1875, detached all 

the interest warrants from his said bonds maturing prior to 
the first day of October, 1875, and deposited the same in the said Fos- 
dick in trust, accepting the funding proposition as hereinbefore set 
forth. 

And respondent further states that the said complainant, Thomas 
W. Shannon, has admitted to this. respondent since the commence- 
ment of this action that he, the said Shannon, was not the owner of 
any of said bonds; that he claitned and represented that his wife in 
her own right was the owner of a number of said bonds, but the 
respondent cannot state the amount she so held; but respondent 
says that a part of the coupons of said bonds last named maturing 
on the first dav of October, 1873, have been paid to the said com- 
pany, and that the said Shannon agreed, but whether by authority 
of his said wife respondent cannot state, to extend the payment of 
all said interest warrants maturing prior to October Ist, 1875. 

Respondent also states, upon information and belief and charges 
the same to be true, that the bonds of which the said complainant, 
John M. Dennison, claims to be the owner and holder were formerly 
owned and held by his father, Marcus Dennison, now deceased ; that 
on the first day of October, 1873, the said Marcus Dennison owned 
or claimed to be the owner of thirty of said bonds, and that he as 
such owner subsequent to said date funded the interest warrants 
and accepted a certificate of indebtedness for the amount of said in- 
terest coupons as hereinbefore stated ; that the complainant, Chand- 
ler Robbins, who was the owner of seven of said bonds, has also 
funded the said warrants thereto attached ; but the respondent can- 

not state the number of bonds owned or claimed to be owned 
91 by the complainants, Sumner, Gill, and Hickox, and -the 

said respondent charges that all the interest warrants belong- 
ing to the bonds held and owned by the complainants, Huidekoper, 
Dennison, Sumner, Robbins, and Hickox, that have heretofore ma- 
tured or that will become due prior to the first day of October, 1875, 
have been funded under the agreement hereinbefore referred to, 
and that none of the said complainants last named have any claim 
or claims whatever now due and payable against this respondent, 
and as to the bonds held by the complainants, Gill and Shannon, 
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or the wife of said Shannon, your respondent states that both the 
said Gill and Shannon have stated to the officers of this defendant 
that although they have not deposited the interest warrants at- 
tached to said bonds with the said Fosdick in accordance with the 
provisions of the said funding contract, yet they were willing to ex- 
tend the payment of said interest warrants as a large majority of 
said bondholders had already done and would take no steps that 
would interfere with the execution of said funding scheme, and as 
to the complainant, Stephen Osgood, the said respondent states upon 
information and belief and charge s the same to be true that said 
Osgood did not become the owner, if he is now (which this respond- 
ent does not admit), of the nine bonds claimed by him in his said 
original bill of complaint until about the month of December, 1874, 
or January, 1875; that said bonds were purchased by or for the said 
Osgood for the express purpose of instituting his said action in the 
Will county cireuit court for the sole purpose of procuring the ap- 
pointment of a receiver by said court for the property of said cor- 

poration ; that the said respondent knows that in the month 
92 of December, 1874, certain parties in the city of New York 

were endeavoring to purchase a number, not exceeding eleven, 
of the bonds of said company of Mareh 10th, 1869, with the coupons 
attaehed ; that they declined to purchase any upon which the inter- 
est warrants had been detached ; and the respondent believes and so 
charges that the said nine bonds of the said Stephen Osgood were 
purchased for the sole and express purpose of bringing said suit in 
sald State court. 

And the said respondent further states upon information and be- 
lief and charges the same to be true that none of the said complain- 
ants have ever presented their said interest warrants to said com- 
pany for payment or demanded the payment thereof, but on the 
contrary have waived and excused such default and assented to the 
extension of all such payments until and beyond the first day of 
October, 1875. 

The said respondent attaches hereto and files herewith a list of 
the owners and holders of the bonds issued under said trust deeds 
of March 10th, 1869, and of March 12th, 1872, who have assented to 
said funding contract and accepted said certificates of indebtedness, 
and attaches hereto a copy of said funding contract, marked “ Ex- 
hibit C,” and makes the same a part of this answer. 

And the said respondent further states that it believes and so 
charges that the balance of the holders and owners of said bonds, by 
not presenting and demanding the payment thereof, have excused 
the default of said company in the payment of this said interest. 

And the said defendant, further answering, denies that the 


93 terms of said first mortgage have been still further broken 
on account — the failure of this defendant to make provision 


for the sinking fund as by the terms of said mortgage provided, but 
on the contrary says that since the first day of April, 1874, this de- 
fendant has dasbied no net earnings from the use of its said railroad 
out of which said sinking fund could or should have been provided. 
And as to the twenty-first clause of said complainants’ bill of 
o—216 , 


o>: JAMES W. ELWELL, TRUSTER, &C., VS. 


complaint, the defendant, further answering, says that true it is that 
the bonds and mortgage under which the complainants claim 
recite that all the equipment — rolling stock are included in 
and bound by the lien of such mortgage, but the said defendant 
cannot state and does not give any opinion whether, under the 
present constitution and laws of the State of Illinois, such mortgage 
and bonds are a lien upon the rolling stock and equipment of said 
railroad purchased subsequent to the date of said mortgage, but it 
respectfully submits all questions of liens and equities arising under 
said mortgage to judgment of this honorable court. 

As to the twenty-second clause, said defendant admits that it Is 
seized and is the owner of a certain line of railroad extending 
from the town of Dalton, in the county of Cook, to the town of Dan- 
ville, in Vermillion county, in said State of Indiana, together with 
the right of way, depot grounds, machine shops, and all other fix- 
tures and appurtenances attached to said railroad upon which the 
said mortgage of March 10th, 1869, 1s a first and prior lien; and 
your respondent says that such property so embraced and de- 

scribed in said mortgage is an adequate and ample security 
94 for all of the bonds issued thereunder, and the income and 

tolls of the property described in said mortgage are and have 
been sufficient and ample to pay and satisfy the regular accruing 
interest installments of said mortgage debt. 

And as to the 23d clause of said complainants’ bill of complaint, 
said defendant denies each and every allegation of fraud, combina- 
tion, and conspiracy charged therein. it especially denies that 
the income and tolls of said corporation have been diverted from 
their proper use or from the use of said bond creditors except as 
hereinbefore stated. It denies that its capital stock has been issued 
illegally or without a valid consideration; that this defendant has 
been guilty of any breaches of trust or misappropriated the funds 
of such company pledged to said bondholders to the use of said Chi- 
cago, Danville and Vincennes Railway Company as charged in said 
twenty-third clause. It admits that said defendant did attempt to 
aid said railway company in the construction of its road and for 
that purpose advanced to said last-named company about the sum 
of $15,000.00 in the year 1873; but the defendant avers that said 
railway company has fully paid to this defendant all sums of money 
so advanced for the purposes aforesaid, and that at the present time 
such company is not indebted to this defendant in any sum or sums 
whatever. 

The defendant further denies that its corporate officers have exe- 
cuted any fraudulent bonds or mortgages, or that such officers at- 
tempted to defeat the priorities of these complainants or any of the 
other bond creditors of said company. It denies that the income 

of said property has been taken beyond the jurisdiction of 
Jd this court except for proper and legitimate purposes and as 
the officers of said corporation had a right to do for the pur- 
pose of meeting and paying the just debts and liabilities of this de- 
fendant. It especially denies that said trustees have been guilty of 
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any gross negligence or fraud or collusion with the officers of said 
defendant as charged in said clause of said complainants’ bill. 

And the said defendant, further answering, says that it has no 
knowledge whatever that the said James D. Fish, one of said trus- 
tees under said mortgage, had at the time of the filing of said com- 
plainant’s bill or at any other time any interest adverse to the 
interest of the complainant or the other bond creditors of said com- 
pany. It admits that the said James D. Fish was at the time of the 
institution of this action a director of said company and continued 
to act as such director until the annual election of said company 
held on or about the first day of July, 1875, at which time another 
person was elected as such director in place of the said James D. 
Fish. But yonr respondent especially denies that the said James 
D. Fish had at any time any knowledge whatever of any dishonest 
or reckless management of the business of said company or of falsi- 
fied accounts or fraudulent reports made-by the officers of said cor- 
poration, as charged in said bill of complaint, and says that In trath 
and in fact there has been no dishonest or reckless management, no 
false system of accounts kept, or fraudulent reports made by the 
officers of said corporation, as charged in said bill of complaint. 

Your respondent admits that the said James D. Fish was a trustee 
under a second mortgage made and executed by said company on 

the 16th day of December, A. D-t872, which said mortgage 
96 is a lien upon all of the property of said defendants, subject, 

however, to the len of said mortgage of March, 1869; but 
your defendant is unable to state whether the said James D. Fish 
was at the time of the institution of this action or is now a holder 
of any of the bonds issued under sa'd mortgage of 1872. 

Your respondent admits the payment of certain interest warrants 
upon the bonds issued under said last-named mortgage and that 
such payments were made from the receipts and earnings of said 
company’s road, but your responde nt denies that such pavine ni was 
a fraud upon the rights or equities of the complainants or of any 
other holders of the same class of securities, as charged in said bill 
of complaint. 

‘he defendant also admits that the aforesaid Fish was trustee 
under a certain other mortgage bearing date April 24th, 1S72, on 
the Indiana Division of said defendant’s road and its equipments, 
income, and appurtenances, and that the entire line of railroad be- 
longing to said defendant has always been oceupied as a unit, and 
that its equipment has never been apportioned or its assets and in- 
come been divided, but your respondent denies that this faet renders 
the said Fish and Fosdick incompetent to act as trustees under the 
mortgage of March 10th, 1869; and your respondent respectfully 
submits to this honorable court that it is not and cannot be the duty 
of the said Fish and Fosdick to assert the equities or adjust the legal 
rights of the holders of the bonds issued under the respective mort- 
gages, but that all such questions should be submitted to the judg- 

ment of this honorable court. 
97 And the said defendant, further answering, savs that it can- 
not state whether the said James D. Fish at any time executed 
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any agreement or writing whereby he agreed that the bonds issued 
under the mortgage upon said Indiana Division of road should be 
issued only as such road was built and completed, but leaves such 
question to the separate answer of the said James D. Fish; but the 
said defendant states that the bonds issued under the mortgage con- 
veving said Indiana Division have been negotiated and sold for the 
purpose of providing means for the construction and equipment of 
the division of the defendant’s road situate in the State of Indiana 
and the proceeds of such sales used fer that purpose and for none 
other; that true itis but about 25 miles of such road have been 
fully completed, but the defendant avers that a large amount of 
money has been expended upon the balance of said line in the pro- 
curing of right of way, the grading of the road-bed, construction of 
bridges, and the purchase of equipment necessary to the use of said 
line of road. 

And the said defendant,-further answering, denies that there has 
been anv improper division of the funds and earnings of said com- 
pany from the payment of the interest upon its bonded indebtedness 
for the purpose of paying the interest coupons upon the town bonds 
of Covington, Indiana, or improperly applied upon the floating in- 
debtedness of said company, or that large amounts or any amounts 
of said earnings have been appropriated by W. D. Judson, Amos 
Tenny, and Joseph E. Young, or any of the officers of said com- 

pany, on any false, irregular, or fictitious claims presented by 
98 themselves in their own interest or in the interest of any 
other persons or creditors of said company. 

And the said defendant, further answering, says that it has no 
knowledge and cannot state whether such trustees urged upon any 
of the bond creditors of said company to accept of the funding scheme 
hereinbefore referred to. Your respoudent admits, as hereinbefore 
stated, that it submitted to such bondholders its proposition for 
funding the interest coupons attached to said bonds, and also sub- 
mitted such proposition to the said Fish and Fosdick, as trustees, 
and that said Fish and Fosdick, as well as a large majority of said 
bondholders, approved of such proposition and believed it to be in 
harmony with the best interests of said bondholders, as well as in 
the interest of said corporation, but your respordent especially denies 
that in its circulars issued to such bondholders, or in any other 
manner, it misrepresented the financial condition of said company 
or misstated the amount of its floating indebtedness. - It admits that 
at the time such funding proposition was presented to its bond- 
holders it was carrying a large amount of unsecured floating in- 
debtedness, which fact was well known to said trustees and to all 
of the holders of the bonds of said company, and it was for that 
reason principally that said funding proposition was submitted to 
and accepted by such bondholders; that at the time it had not the 
financial ability to make its necessary payments upon its unsecured 
liabilities,and also to meet its interest warrants as they would become 
due in October, 1875, and at subsequent dates prior to August, 1875; 
which fact was well known and thoroughly considered by said com- 
plainants. 
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99 And your respondent submits that such bond creditors as 

have asserted to such funding arrangement and accepted of 
said company certificates of indebtedness for the amount of the in- 
terest coupons surrendered by them are now precluded thereby from 
enforcing their mortgage security by foreclosure of said mortgage 
or otherwise. 

And your respondent, further answering, admits that said mort- 
gage of 1869 recites and does convey to said trustees all its line of 
road then built or to be built between the citv of Chicago and the 
city of Danville; admits that said linejhas only been fully com- 
pleted as far north as Dalton, situate about 20 miles south of Chi- 
cago; but your respondent says that it has, within the corporate 
limits of said city, about eight miles of railroad track, right of way, 
depots, and other property belonging to and owned by said ecom- 
pany which is used by said company and is necessary to the prose- 
cution of its business between the city of Danville and said city of 
Chicago; but your respondent denies that this company did in 
July, 1873, or at any other time, acquire any right of way or spend 
any moneys or means belonging to this defendant in the construc- 
tion of a road between said city of Chicago and Dalton, except as 
hereinbefore stated; that this defendant did not in the year 1873 or 
at any other time transfer to the said Chicago, Danville and Vin- 
cennes Railway Company any right of away, tracks, or other prop- 
erty owned by or belonging to this defendant. 

It admits the organization of said Chicago, Danville and Vin- 

cennes Railway Company, and avers that said company was 
100. = organized for the purpose of constructing a line of road from 

the town of Thornton, about three miles south of the town of 
Dalton, situate upon the main line of the road of this defendant, to 
the city of Chicago, but avers that said line was no part of the line 
of this defendant nor has any of the means or moneys of this de- 
fendant been used in the prosecution of said work except as herein- 
before stated and which have fully been unpaid to this defendant. 

Your respondent cannot state whether the bonds issued by the 
railway company, amounting to the sum of S500.000.00, have been 
issued by said company and are now outstanding, but your re- 
spondent respectfully submits that said bonds are not and do not 
pretend to be a lien upon the property covered by any mortgage 
executed by this defendant, and that they in no way affect the liens 
or equities of the complainants or other bond creditors of this de- 
fendant. 

And your respondent, further answering, admits that officers of 
said company have advised with and have consulted the said 
trustees as to the best manner of protecting the property of said 
company and of promoting the interests of all bond creditors of said 
defendant, but your respondent denies that it has advised with 
said trustees relative to the business of said company for the pur- 
pose of defrauding other creditors of said company. 

And your respondent admits that the said trustees have instituted 
in this honorable court and upon the chancery side thereof an ac- 
tion for the purpose of foreclosing said mortgage of 1869, but your 
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respondent denies that such action was commenced in the interest 
or at the request of the officers of said defendant except in this, that 

in February, 1575, the complainant, Stephen Osgood, filed 
10] his original bill in the circuit court of Will county, Ills., 

and, as your respondent believes and so charges, through 
fraud, combination, and conspiracy, procured the appointment of 
receivers of the property of this defendant, and, without notice to 
any of his co-bondholders or to this defendant, dispossessed said 
company of the management and control of its property; that 
thereupon said trustees, for the purpose of preserving said property 
and preventing any improper use of the tolls or income of said com- 
pany, filed their bill in this honorable court for the purpose, among 
other things, of protecting said property and executing their said 
trust, as this defendant believes it was the duty of said trustees to do. 

And your respondent further states that up to the time of the fil- 
ing of said bill by the said Stephen Osgood there had been no de- 
fault upon the part of this defendant that would authorize or justify 
the said trustees In any Interference of the use, management, or con- 
trol of the property covered by said trust deed, and that the said 
trustees had not been requested by the holder of any bond or bonds 
issued under the mortgage of 1869 or under any other deed of said 
company to take any steps under said trust deed towards the collec- 
tion of such interest warrants or in any manner to execute their said 
trusts, nor had the holders of any of such bonds made any com- 
plaint that such trustees were negligent in the discharge of their 
trusts. 

And your respondent respectfully submits to the judgment of this 
honorable court and humbly insists that the trustees having filed 

their said bill as hereinbefore recited for the purpose of 
102 ~—s protecting the riguts and equities of the complainants and 

of the holders of all other bonds under said deeds of trust, 
that the suit of the complainants is altogether unnecessary and 
vexatious and their bill should be dismissed. 

And this respondent denies all and all manner of unlawful com- 
bination or conspiracy whereby it is by said amended bill charged, 
und says if there is any other thing in the said complainants’ 
sald amended bill of complaint contained material or necessary for 
this defendant tv make answer thereto that is not here and hereby 
We || and sufficiently answered. confessed, traversed, avoided, or de- 
nied is true tothe knowledge and belief of this respondent, all which 
matters and things this defendant is ready and willing to aver, 
maintain, and prove as this honorable court may direct, and hum- 
bly prays to be hence dismissed with its reasonable costs and charges 
In this behalf most wrongfully sustained. 

THE CHICAGO, DANVILLE & VINCENNES 
RAILROAD COMPANY, 
By Ek. WALKER, Sol’r. 
73. Wm. H. Bradley, clerk. 


Endorsed: Filed Aug. 25,18 


» 


«A 


as 


WILLIAM R. FOSDICK ET AL., &c. 39 


103. NorrTHern District oF ILLINoIs, ss: 

[, William H. Bradley, clerk of the cireuit court of the United 
States for said northern district of Illinois, do hereby certify 
the above and foregoing to be true and complete copies of the de- 
cree entered of record December fifth, 1576, of the two appeal bonds 
filed February third, S77, of the order entered of record february 
seventeenth, 1877, of the petition of Arthur O. Slaughter filed Feb- 
ruary twenty-third, 1877, of the order entered of record Iebruary 
twenty-sixth, 1877, of Exhibits “ E,” “ F,” and “ O,” attached to the 
master’s report filed June ninth, 1884, and of the answer of James 
W. Elwell to petition of National City Bank of Ottawa, filed De- 
cember three, 1884, the amended bill of Stephen Osgood et al., filed 
June tenth, 1875, and the separate answer of the Chicago, Danville 
and Vincennes Railroad Company, filed August twenty-third, 1875, 
in said court, all in the cause wherein William R. Fosdick and 
James D. Fish are complainants and The Chicago, Danville and 
Vineennes Railroad Company, James W. Elwell, R. Biddle Rob- 
erts et al., are defendants, as the same appear from the records and 
files of said court now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, 
northern division, this thirteenth day of December, 1889. 

[Seal of Cireuit Court U. S., Northern Dist Tilinois, 1855. | 


Attest: 7 WM. H. BRADLEY, Clerk. 


Endorsed on cover: Supreme Court U. S. 1889, October term. 
No. 216. James W. Elwell, trustee, «&c., appellant, vs. William R. 
Fosdick and James D. Fish, trustees, ef al. Stipulation & addition 
to record. Filed January 14, 1890. 
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STATEMENT 


The causes which are assigned in support of this mo- 
tion to dismiss the appeal, go to the right to prosecute 
the appeal, rather than the manner and form in which this 
appeal is prosecuted. 

The question as to the right to prosecute this appeal 


can only be determined after consideration of the various 


steps taken in the cause, the issues presented therein, and 


the status of the several parties to it. It will be necessary, 
therefore, for us to make a fuller statement of the cause 
than has been submitted by counsel, under the title of 
abstract of record, with the argument in support of this 


motion. and to bring before the court matters of record 


in the cause which were omitted from the transcript of 
record because they were not material or necessary to 
this appeal. 

The Chicago, Danville and Vincennes Railroad Com- 
pany, an Illinois corporation, made, in 1869, a mortgage 
conveying to Fosdick and Fish, as trustees, to secure its 
bonds to the amount of $2,500,000, its railroad as then 
located or constructed in the State of Illinois. After- 
wards, by a series of consolidations, this company became 
the owner of a line of railroad in the State of Indiana in 
addition to its Illinois line, and, on March 12, 1872, it exe- 
cuted a mortgage of its Indiana division to the same 
trustees, to secure $1,500,000 of its bonds. 

On April 24, 1872, it executed to these same trustees 
what is termed its consolidated mortgage, or what might 
more properly be termed its supplemental mortgage. By 
this mortgage it sought to give a second lien on the prop- 
erty covered by the mortgage of 1869, as further security 
for the Indiana division bonds, and to give a second lien 
on the Indiana division as further security for the Illinois 
division bonds; but expressly providing that, in case it 
should become necessary, by reason of an increase of the 
traffic, to issue bonds for the purpose of providing means 
for the purchase of additional rolling stock and equip- 
ment, the company might give a mortgage to secure such 
bonds with a lien prior to that given by this supplemental 
mortgage. 

On December, 1872, it executed to James W. Elwell 
and James D. Fish, as trustees, a second mortgage cov- 
ering its entire railroad and property, both in Illinois and 
Indiana, to secure $1,000,000 of bonds, designated as 
“ convertible mortgage bonds.” This mortgage expressly 


recites that the bonds secured thereby were issued to 


provide additional rolling stock and equipment rendered 
necessary by increase of its traffic, thus bringing the 
mortgage and bonds expressly within the condition of the 
supplemental mortgage. Fish resigned afterward from 
the position of trustee in this mortgage, and Elwell, ap- 
pellant herein, became the sole trusteee under this mort- 
gage. 

On February 27, 1875, Fosdick and Fish, as trustees 
under the first mortgage in 1869, filed the original bill in 
this cause, in which they sought a foreclosure of this 
mortgage for the entire principal and interest, alleging 
that the entire principal had become, due by default of the 
railroad company in the payment of interest. The de- 
fendants to this bill were the Chicago, Danville and Vin- 
cennes Railroad Company, and Elwell as trustee in the 
second mortgage. 

By their amended bill they sought in addition to en- 
force the Indiana division bonds as a second lien on the 
Illinois division. 

Elwell not only answered, but filed across-bill. By his 
cross-bill he attacked the right of the trustees in the first 
mortgage to have the foreclosure which they sought by 
their original bill, and claimed that the railroad company 
was not in tdefault as alleged by the complainants, and 
also prayed affirmative relief on behalf of and for the 
protection of the second mortgage bondholders in case a 
decree of foreclosure and sale should be rendered. ‘The 
substantial equity which was presented by this cross-bill 
was that there should be no forclosure because there was 
no default, but, if a decree of foreclosure should be rend- 
ered, then the court should, on behalf of the second mort- 
ge the nature and 
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gage bondholders, determine and adjud 
extent of their equitable lien on the property of the Chi- 
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cago, Danville and Vincennes Railroad Company which 
was conveyed to Elwell as their trustee to secure their 
bonds, and direct that the amount due on their bonds 
should be determined, and provide that the sale of the 
property should be made on their behalf as well as on 
behalf of the first mortgage bondholders, and with proper 
provisions for their protection. 

By Elwell’s answer to the original and amended bill of 
Fosdick and Fish (Pr. Rec., 106 e¢ seg.), and by his cross- 
bill, he not only contested the right of the complainants 
to have the relief which they sought, of a foreclosure for 
the entire principal and interest of the first mortgage 
debt, but also contested the lien which was claimed by 
the trustees under the first mortgage upon a branch road 
in Illinois, and the claim asserted by them on behalf of 
the Indiana division bonds to a second lien on the Illinois 
division under the supplemental mortgage of 1872. EI- 
well’s pleadings in the original cause thus placed him in 
direct conflict with the trustees under the first mortgage 
and with the railroad company. 

The original decree of foreclosure, which was after- 
ward reversed by this court, seems to have avoided a de- 
cision of the various questions presented by Elwell’s 
pleadings, though it grants a foreclosure of the first 
mortgage on the Illinois division for the entire principal 


a 
1 ' 


as well as interest, and directs a sale of the Illinois di- 
vision, and finds the first mortgage of 1869 to ve a first 
lien on the entire railroad in Illinois, but makes no finding 
or order as to the lien claimed for the Indiana division 
bonds on the Illinois division: and no mention or refer- 
ence was made to the claims asserted by the second 
mortgage bondholders, and no provision was made for 


. 
, 


their protection or relief 


After this decree was reversed by this court, and the 
cause redocketed in the Circuit court, there followed 
what may be termed supplemental proceedings in the 
cause, which culminated in the decree of June 30, 1884, 
from which this appeal is prosecuted. In these supple- 
mental proceedings the issues which were presented 
were substantially as follows: the trustees im the first 
mortgage obtained leave, against the objections of El- 
well (Pr. Rec., 153), to file a so-ca'led supplemental bill, in 
which they alleged a default in the payment of interest 
after demand, and a request on them by the holders of a 
majority of the bonds to declare the entire principal due 
and proceed for foreclosure, and prayed that a decree of 
foreclosure might be rendered against the railroad com- 
pany for the full principal and interest of the Illinois di- 
vision bonds, and also for a decree in their favor as trus- 
tees for the Indiana division bondholders, that the Indiana 
division bonds were a valid lien on the Illinois division 
property subject only to the prior lien of the mortgage 
of 1569. 

Elwell remained a cross-complainant in the cause and 
by his cross-bill he still sought to have the extent of the 
lien of his mortgage determined, and to have the interest 
of the second mortgage bondholders protected in case of 
a decree of foreclosure and sale; his pleadings presenting 
the claim to a lien superior to the first mortgage upon a 
branch road in Illinois, and to a lien upon the Illinois di- 
vision property superior to that of the Indiana division 
bonds. 

By amendment to their supplemental bill (Pr. Rec., 168) 
they made the Chicago and Eastern Illinois Railroad 
Company a party defendant, and alleged that at the fore- 


closure sale the property was purchased by Ifuidekoper, 


Shannon and Denison, as a committee on behalf of the 
holders of 2,328 of the bonds secured by the mortgage 
of 1869, and that these purchasers organized the Chicago 
and Nashville Railroad Company and changed its name 


to the Chicag 


and conveyed to it the property purchased by them: that 


» and Eastern Illinois Railroad Company, 


these parties were by intervention parties to the canse: 
that tl wht and their successors and grantees took the 
property affected with notice of the defects in the de- 
cree, and that the title was taken and held by the Eastern 
Iilinois company only intrust. They prayed for a re- 
ceiver and an accounting of the income derived from the 
operation Ol 

The Chicago and Eastern Illinois Railroad Company 
answered the amended supplemental bill of Fosdick and 
Fish, and filed a cross-bill asserting in substance that 
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Answers were filled to this cross-bill by the Chicago, 
Danville and Vincennes Railroad Company, Elwell and 
Fosdick and Fish, denying in substance its claim of title, 
and alleging that it was merely the successor of the 
trustees for the bondholders, and not a dona fide purchaser 
from them, and that they, and it, were affected with 
notice of the invalidity of the decree and sale, and did 
not get good title under it. 

The Chicago, Danville and Vincennes Railroad Com- 
pany by its answers to the supplemental and the amended 
supplemental bills of Fosdick and Fish contested the right 
asserted to a foreclosure of the first mortgage for the 
entire principal. 

It is therefore apparent that at this stage of the cause 
the trustees in the first mortgage, Fosdick and Fish, by 
their pleadings claimed the right to a foreclosure of their 
mortgage for the entire principal as against all of the 
parties, and that this claim was contested by all of the 
parties; that Elwell, the trustee in the second mortgage, 
contested not only the right to foreclosure, which was 


sought by the trustees under the first mortgage, but aiso 
the hens and equitable rights claimed under the first 

rtcace.:; is oht by his pleadings to have the right 
mo! (Pape . ane oOuyg lt ‘ \ ijisS } it ddaings + ) lave tne rigs 
and interests of the second mortgage bondholders pro- 
tected bv the decree that might be rendered. and thus 
occupied a position clearlv adverse to all the other parties 


to the cause; while by its pleadings the Eastern I[llinots 


company asserted a claim antagonistic to all others: and 
the Chicago, Danville and Vincennes Railroad Company 


was a necessarv defendant to all of these several adverse 


claims. and held a position not in common with any of 
them. 
Before the cause was heard upon these issues and the 


decree rendered upon which this appeal was prosecuted, 
on the 24th of June, 1884, the National City Bank of 
Ottawa, Illinois, presented its petition in this cause, in 
which it alleged that it was the owner and holder of cer- 
tain of the convertible or second mortgage bonds of the 
Danville company, secured by the trust deed to Elwell, 
trustee, and recited the appearance of Elwell as a party 
to the cause, and alleged that Elwell had not, either be- 
fore the final decree of December 5, 1876, or after its 
reversal, shown any diligence, or attempted to make any 
arrangement to prevent a sacrifice of the interests of peti- 
tioner and other such bondholders: but that he was in- 
different to the results of the litigation, and had substan- 


tially abandoned all intention of doing anvthing to protect 
o a | a 


the rights of the petitioner. That unless the petitioner 
should be permitted to become a party to the suit and file 
its answer therein, 1t would lose its rights in the premises 
under some collusive compromise or colorable sale, or 
through the indifference or neglect of Elwell; and the 
petition prayed that the petitioner might be made a party 
defendant and allowed to file its answer in the cause, to 
the end that it might take part in the accounting before 
the master and be heard before the court when it should 
finally adjust and settle the amounts due as first liens on 
said property, and for such other and further relief as 
might be proper. (Pr. Rec., 590.) 

On the 30th of June, 1884, the final decree was _ ren- 
dered, from which this appeal was prosecuted. (Pr. Rec.. 
591 ef seg.) ‘The court finds the equitigs in the case are 
in favor of the original complainants Fosdick and Fish, as 
against the defendants, except the Chicago and Eastern 
Illinois Railroad Company, and that the equities of the 


case are against the cross-com plain in‘s Elwell and Rob- 
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erts upon the issues presented by their cross-bills, and 
that the equities of the case are in favor of cross-com- 
plainant, the Chicago and Eastern Illinois Railroad Com- 
pany, by reason of the matters set forth in its cross-bill as 
against all of the defendants, and orders that the cross- 
bill of Elwell be dismissed. ‘The decree then orders that 
there is due to Fosdick and Fish, complainants, as _trust- 
ees for the use and benefit of the holders of the first 
mortgage bonds secured by the mortgage of March 10, 
1869, the sum of $4,.795,416.66 for the principal and in- 
terest due on said bonds, and that this sum was a first. 
and paramount lien on the entire Illinois division of the 
Danville company, describ'ng all ‘of the railroad and 
property of that company situate in the State of Ill'nois, 
including the branch line on which Elwell claimed to have 
a first lien. It further decrees that the complainants, 
Fosdick and Fish, as trustees, have a second lien upon 
the entire Illinois division for the balance due upon the 
decree rendered by the Circuit court of the United States 
for the District of Indiana in their behalf as trustees for 
the Indiana civision bondholders. 

It then adjudges and decrees that the title of the East- 
ern Illinois company, obtained under the master’s deed of 
April 16, 1877, to Huidekoper, Shannon and Denison, 
and their conveyance to the Chicago and Nashville Rail- 
road Company, on August 28, 1877, and the subsequent 
consolidation between the Chicago and Nashville Rail- 
road Company and the State Line and Covington Rail- 
road Company of August 28, 1877, is declared valid and 
effectual in law, and that the supplemental bill of Fosdick 
and Fish, as trustees, be dismissed, so far as it relates to 
the Chicago and Eastern Illinois Railroad Company. 


At the foot of the decree it ts ordered that the petition 


IO 


of the National City Bank of Ottawa for leave to inter- 
vene as holder of second mortgage bonds of the Dan- 
ville company, be dismissed; the court stating: “It ap- 
‘pearing to the court that the trustees under said second 


*mortga 
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ge are parties to this suit, and have appeared 
“and answered herein, and that there is no proof showing 
‘ that said trustees are not acting in good faith.” 

On the 2d day of August, 1854, after this decree was 
rendered, the National City Bank of Ottawa, Illinois, 
served upon James W. Elwell, the trustee under the sec- 
ond mortgage, a notice or request, dated the 24th of July, 
1884, which appears on page 605, printed record. ‘This 
request asks that the trustee will perfect an appeal as trus- 
tee in the deed securing the bonds held by the National 
City Bank, and, in order that he may suffer no inconven- 
ience or loss, the bank offers to furnish counsel and all 
disbursements necessary to perfect the appeal, including 
all necessary bonds and other security, and to give to the 
trustee such indemnity against loss or costs or damages 
arising out of the prosecution of such appeal as he may 
reasonably require; and further states that in case he shall 
ignore the request or decline to interfere, the bank will 
perfect an appeal in his name, and in that event it e1- 
gages and guarantees to indemnify him from all loss or 
damages growing out of such appeal. 

(This request or notice is directed to James D. Fish 
and James W. Elwell, as trustees under said second mort- 
gage; but it appears from the record that Fish had re- 
signed as trustee and that Eiwell had assumed to act as 
sole trustee thereunder, and the notice was served on him 
alone. ) 

On the Oth of October, 1884, the National City Bank, 


of Ottawa, prayed an appeal in its own name from that 
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portion of the decree which denied its prayer for leave to 
intervene in the cause, and which refused to order re-sale 
of the property, reciting in its prayer for this appeal its 
ownership of certain of the second mortgage bonds. ( Pr. 
Rec., 602. } 

On the same day an order was entered granting the 
appeal prayed for from the order denying the application 
for leave to intervene in the cause, upon the petitioner 
giving bond in the sum of $1,000, and the appeal bond was 
subsequently executed and filed in accordance with this 
order. But this appeal was not perfected; and there- 
after, on the 11th of October, 1854, the National City 
Bank of Ottawa, prayed the court to be allowed to 
prosecute an appeal in its own name from the final de- 
cree (Pr. Rec., 604, 705), referring to its intervening 
petition, which was denied, as the ground upon which tts 
prayer for appeal was based: * And also the fact that the 
* final decree was entered by the consent of all the par- 
‘ties to the record in said cause, including the said Elwell, 
“named in said intervening petition, notwithstanding the 
‘effect of such decree was to leave said bank wholly 
‘without remedy on its bonds referred to in the 
‘“ annexed notice, while other holders of like bonds tn the 
“same series were provided for by a secret agreement, 


‘with the knowledge and consent of the said Elwell, and 
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“against the protest of said bank. And now the said 
+ Elwell refuses to appeal from the said decree.” To this 
prayer was annexed the notice and request which was 
served upon Elwell on the 2d of August, 1884, as we 
have already stated. 

On the 8th of December, 1884, an order was entered 
(Pr. Rec., 607), reciting that, the parties being present, the 


motion of the National City Bank to be allowed to ap- 
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pear and appeal herein in the name of James W. Elwell, 
or in its own name, is taken under advisement by the 
court, and on the 3d of August, 1885, an order was en- 
tered (Pr. Rec., 607, 608), which states that the court hav- 
ing considered the motion theretofore submitted by the 
National City Bank to appeal from the decree, sustains 
the motion so far as to authorize an appeal in the name 
of Elwell, trustee, upon the execution of an indemnity to 
Elwell against all costs and expenses which may be in- 
curred, with security to be approved by the clerk. 

Thereafter, on the 25th of June, 1886, the National City 
Bank entereda motion for a re-allowance of the appeal in 
the name of Elwell, which had been theretofore allowed 
on the 3d of August, 1885, as no citation was. served in 
proper time on the appeal then allowed; and on the same 
day an order was entered (Pr. Rec., 609), in which the court 
finds that the National City Bank is the holder of certain 
of the second mortgage bonds, and that it had requested 
Klwell, as trustee, to perfect an appeal from the final de- 
cree, with which request Elwell had refused to comply, 
and orders that the bank have leave to appeal from the 
said decree in the name of Elwell, as trustee, upon the 
condition that it shall deposit, for the use of Elwell, a suf- 
ficient bond with surety to be approved by the clerk, in- 
demnifying him from any loss, damages or expenses 
growing out of the taking and perfecting of the appeal, 
‘and giving the usual appeal bond. All of which was 
done by the National City Bank, and thereupon it per- 
fected this appeal, which is now the subject of this 
motion. 

In support of this motion to dismiss the appeal, counsel 
has filed in this court a certified copy of a release of er- 


rors and waiver of right of appeal, executed by James W., 


Elwell, trustee, on the 16th day of October, 1884, and 
which was filed in the Circuit court in this cause on the 
15th day of November, 1884; and in the abstract of the 
record submitted with the argument in support of the 
motion Is set out at length this release of errors. This 
release alleges that the holders of 617 out of 587 of the 
bonds outstanding, secured by the trust deed to him, “ do 
“not desire further litigation in said cause and cross-cause: 
‘and that the holders of the balance of said bonds have 
* hitherto declined to contribute to the cost of this litiga- 
“tion or to protect him, as trustee, against loss or the 
‘payment of costs or counsel's fees.” (It will be noticed 
that this release of errors was executed more than two 
months after the notice and request of the National City 
Bank of Ottawa, with the offer to provide counsel and 
the necessary costs, and to protect Elwell from all loss or 
damage, had been served upon him.) 

Upon the same day, the 15th of November, 1884, to 
gether with the release of errors and waiver of right to 
appeal, executed by Elwell, there was tiled in the Circuit 
court in this cause releases of errors and waivers of right 
of appeal, executed by Fosdick and Fish, trustees in the 
first mortgage, by R. Biddle Roberts, trustee of the chat- 
tel mortgage, and by the Chicago, Danville and Vin- 
cennes Railroad Company. We have tiled, together 
with this argument, in this court, duly certified copies of 
these several releases of error; and we append to our 
statement printed copies of these instruments. We con- 
sider that these releases of error, executed by these va- 
rious parties to the cause, are important for the consider- 
ation of this court in disposing of this motion to Gismiss 
the appeal; and as they were in no way material or neces- 


sary parts of the transcript of the record upon the appeal 
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itself, we have been obliged to bring them 
court by filing herewith duly certified copies. 
leases of error are as follows: 
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pany ; that the seal affixed to the foregoing instrument is such 
corporate seal; that it was affixed thereto by order of the board 
of directors of said company, and that he signed his name 
thereto by the like order as president of said company. 
: J. BRYANT LINDLEY, Notary Public, 
a [ SEAL. ] New York Co. 
(No. 37-) 


(Endorsed): Filed November 15, 1884. 

Wa. H. BrRapLey, C/eré. 

IN THE UNITED StTATes Circuir CouRT FOR THE NORTHERN 
District oF ILuinots. IN CHANCERY. 
Willam R. Fosdick and James D. Fish, 
Trustees, 
7S. — | 

Chicago, Danville and Vincennes Railroad ‘+ Az// 

Company, James W. Elwell, Trustee, R. | 

Biddle Roberts, Trustee, and the Chicago | 

and Eastern Illinois Railroad Company. 

— lhe Chicago and Eastern Illinois Railroad 
Company | 
c's | 
Chicago, Danvilie and Vincennes Railroad Cross- Bil 

Company, William R. Fosdick and James | 

LD. Fish, Trustees, James W. Elwell, Trustee, 

and R. Biddle Roberts, Trustee. 

R. Biddle Roberts, one of the defendants in the above entitled 
cause and cross-cause as trustee, under said chattel mortgage, 
described in said original bill, says that none of the said chattel 
mortgage bonds have been issued and sold by said company, and 
that he has never been requested to execute his said trust. 

Now, therefore, the said R. Biddle Roberts as such trustee 
hereby releases all errors whatsoever had or committed in or con- 
cerning the decree entered in said cross-cause on the thirtieth 

30 day of June, A. D. 1884, and in and about the proceedings 
In said Cause leading » Sa espe ially t ‘ases all 
“? his rizht is such trustee I I 1 such decre 
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(Endorsed 


Trustée. 


Trustee 


holders oft 
FisH, 
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STATE OF NEW YORK 


Ciry AND COUNTY OF New YORK. | 
On this twenty-fourth dav of Octo erin the vear o! thousind 
4 1, a te ee “ee ts a ' ; 
. eignt hundred a id eighty-four erore me person LIV aDpe. rec 


ae . + . , 
Tames 1) Fish to me Known and known to me to be one OT tne 
aon ch seracie | : on ] . } ~~ a — 
Maivid ladis des: rived in | 1G wh ; aaa Ite (2 Lili | Li. )] pe. Siitii 


the purpose therein mentioned 
[SEAL. ] Harsen H. SMiru, 


Notary Public, N.Y. C 


ment and acknowledzed that | 


STATE OF NEW YORK. 
Ciry AND County oF New York | 


On this 25th day of October, 1884, before me personally, 


ame William R. Fosdick, to me persot 


> } _ : ? > : ] — } , : es 1.7. as ne . ; 
to me to be the 1entical individual named in and who execu | 
! “ , - : —— -_ rt ) - ] ? . ‘ 

the foregoing instrument as Willtam R. Fosdick. trust | 
? ’ ’ ’ , 

he acknowledged to me that he executed the said instrument as 


. 7 | : , _ ' » “~ ¢ , 
trustee, and for the uses and purposes therein mentio 


; (Fndorsed): Filed Nov. 15, 1884 


NORTHERN District OF ILLINOIS. ss 


.. 7, j . ] , rrr 6 | 4) = . es i 
dick Ci Gi. art tne comp Tin >. j (Chicago. Dar viiie ind 
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Vincennes Railroad C fa/. are tl lefendant th 
incennes KRallroad o. 4 . are the detendants, as the same 
" - ’ ? itas ; ; " . roe ey , ‘* , 
appears irom the originais ft I ir now remaining 11 } cus 


tod, and { ontrol. 


fixed the seal of said court, at my office in Chicago. in said di 
"| “orthet diy $1] nm. this rot lav of December. \ 1) 
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RGUMENT. 

Two grounds are assigned in support of this motion: 
(1.) That the final decree from which this appeal 1s 
prosecuted was a joint decree against several defendants, 
who should all have joined in this appeal, and that this 
appeal cannot be prosecuted by one only of the parties; 
and (2), that the appellant is barred from prosecuting 
this appeal by reason of the release of errors and waive 
of right to appeal, executed by said Elwell. Neither of 


these objections to this appeal is well taken. 


(7.) The de from which this appeal is prosecuted was 


not a joint decree within the meaning of the rule requir- 
mg all of the parties against whom a joint decree shall 
be rendered to join in the appeal. 


The general rule, that all of the parties against whom 
a joint decree or judgment is rendered must join in the 
appeal or writ of error, is clearly stated in. the decisions 
of this court, which are cited by counsel in the argument 
upon this point. The reasons upon which this rule ts 
founded are first fully stated in Ozwzngs v. Azncannon, 7 
Peters, 399. The court there says: ‘* Upon principle, 
‘‘it would seem reasonable that the whole cause ought to 
‘be brought before the court, aud that all the parties who 
‘are united in interest ought to unite in the appeal.” 
Since that decision, it 1s said in Svmpson v. Greeley, 20 
Wall., 157: “the question has frequently been presented 


‘to this court. and has uniformly been determined in the 


‘same way. when 7/ appeared that the interest was joint 
 # * * Where the interest is joint and the interest 
“of all is affected by the judgment, the rule is universal 


x 


‘that all must join in the writ of error. 

In all of the cases when this rule is stated and applied, 
it is clearly announced that the rule exists only where the 
decree or judgment is joint, and the rule is held to have 
no application when the interest of the parties is not joint, 
J 


. 


and they are not jointly affected by the decree. 
Simpson v. Greeley, 20 Wall., p. 157. 
Germain v. Mason, 12 td., 259. 

Forgay v. Conrad, 6 How., 201. 
Brewster v. Wakefield, 22 How., p. 128 
Milner v. Meek, 95 U.S., 252. 
Railroad Co. v. Johnson, I5 Wall., 


ln Zodd v. Daniels, 16 Peters., p. 523, the court says 
«“ The proper rule in cases of this sort, where there are 
‘“ various defendants, seems to be, that all the defendants 
“affected by a joint decree (although it may be other- 
“ wise, where the defendants have separate and distinct 


“interests and the decree is several and does not jointly 


- - » 


‘‘affect all), should be joined in the appeal. 

In Brexster v. Wakefield, 22 How., p. 128, the court 
says: ‘ Nor was it necessary that the parties who 
« acquired liens on the mortgaged premises subsequent 
“to the mortgage in question, should join in the appeal. 
« They were not necessary parties in a proceeding in 
‘equity to foreclose the mortgage, and none of them 
| «have apnveared to the suit to contest the claim of Wake- 
“field. And if it had been otherwise, yet the question 
‘in controversy here is the amount of the debt due from 


«the appellant; and in the case of Furgiy v. Courad, 6 
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“ How., 201, this court decided that a defendant in equity 
“9 


‘whose interest is separate fron: that of the other de- 


« fendants, may appeal without them.” 


The test, therefore, which must be applied to deter- 


mine whether the decree is joint, within the meaning of 


this rule, is the nature of the interests of the parties to 


the cause. If their interests in the controversy are not 


joint and are not jointly and similarly affected by the 


decree, they cannot be required to join in an appeal from 


the decree. 


Applying that test here, it is evident that the appel- 


lant’s interests and status in the controversy were entirely 


distinct and separate from those of any of the other par- 


ties to the cause. Elwell asserted by his pleadings, the 


rights of the second mortgage bondholders against all - 
of the parties to the cause, and by his cross-bill he sought 


to have the extent of their lien determined and their in- 


terests protected in case a decree of foreclosure was 


granted upon the first mortgage. He contested the right 


of the trustees in the first mortgage to have the fore- 


closure, which they sought; he contested the extent of 


lien which they claimed under the mortgage of 1869, 


—_— 


and he denied the priority of lien which they asserted on 


behalf of the Indiana Division bonds over the second 


mortgage. Upon all of these issues, Elwell stands , op- 


posed to the other parties; and to these issues the trustees 


under the first mortgage and the Danville company are 


necessary defendants. All of these issues are determined | 
by this decree adversely to Elwell: the court finds his ' 
cross-bill to be without equity and dismisses it with costs; i 
it finds the mortgage of 1859 to be the first len upon all 

of the railroad and property of the Illinois Division, in- 


cluding the branch road upon which Elwell claimed a 


ee 
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first lien; and it decrees that the Indiana Division bonds 
have priority of lien on the Illinois Division over the 
second mortgage bonds. [Each of these rulings of the 
court in its decree can be and will be assigned as erro- 
neous by the appellant; and each of them affect only the 
separate interests in the cause represented by him. 

It is perfectly evident that these matters affect only El- 
well’s interest, and that only he can be heard to complain 
of the decree in these respects. They furnish the sub- 
ject for assignments of error which he alone can present 
and urge to this court. It would certainly be a most ex- 
traording proceeding if Fosdick, and Fish, the trusttes 
under the first mortgage, could join with Elwell in assign- 
ing as matters of error in the decree rulings of the court 
which were adverse to Elwell, but which were in their 
favor. Nor would it be less extraordinary for the Dan- 
ville company, whose status in the cause is adverse to El- 
well, and that of a defendant to any claims asserted by 
him affirmatively, to join with Elwell in urging error upon 
these rulings adverse to Elwell. ‘This shows conclusively 
that an appeal could not be prosecuted by Elwell jointly 
with Fosdick and Fish and the Danville company, and 
that Elwell represented interes's in the controversy which 
were separate and distinct from the interes‘s of the other 
parties to the cause. 

This motion is urged upon the erroneous theory that 
this decree must be considered solely as a decree upon 
the cross-bill of the Chi Avo and Eastern Illinois Railroad 
Company; and counsel asserts that each of the parties, 
the trustees under the first mortgage, Elwell and the Dan- 
ville company, were alike interested in reversing the de- 
cree, anc that the interest of appellant is not separable 


from that of these other parties. But this decree was not 


simply a decree in this cross-cause; it was a decree in the 
entire cause, and an adjudication of all of the controver- 
sies involved in it. 

It is true that that portion of the decree which finds 
the title asserted by the Eastern Illinois company to be 
valid, affects all of the other parties alike; but that was but 
one of the controversies involved. According to the 
theory of this motion, Elwell, Fosdick and Fish and the 
Danville company should have joined in an appeal from 
that portion of the decree, and Elwell should have _ pros- 
ecuted a separate appeal from the remainder of the de- 
cree. This we submit would be entirely improper and 
could not be done. A decree cannot be appealed from 
piece-meal; and Elwell’s separate and distinct interests in 
the cause gave him the right to a separate appeal and 
rendered it necessary for him to appeal separately. This 
appeal would necessarily bring the entire decree before 
this court and Elwell could assign as error any ruling of 
the court that affected his interests in the property ad- 
versely. 

(2.) If the trustces under the first mortgage and the 
Danville company should have joined in the appeal from 
this dee the order of the Circuit court allowing this ap- 
peal amounts to a sufficrent severance of the parties to au- 
thorize the prosecution of this appeal in the name of Elwell 
aone. 

There is no strict technical proceeding, that must be 


followed to work a severance of parties against whom 


a joint decree is rendered, so as to authorize an appeal by 


one of the parties. 
In JJ/asterson v. Herndon. to Wall.. p. 418, the court 


SaVs.: 


‘“ We do not attach importance to the technical mode 


“of proceeding called summons and severance. He should 

- have held this appeal 4 od if al had appeared mn any 
‘ ’ 7 _- . 

‘wavy by the record that Alaverickh had been notitted tn 


“writing to appear, and that he had failed to appear, or, 
“if appearing, had refused to join” 

The court further says that there should be a written 
notice and due services, or the record should show 
the appearance and refusal, and that the court on that 
ground granted an appeal to the party praying for it as to 
his own interest. 

In the case at bar, the record shows that upon the pre- 
senting of the first motion by the National City Bank for 
leave to appeal in the name of Elwell, the parties to the 
cause were present in open court. The order of the 
court, taking this motion under adv.sement (Pr. Rec., 
607 ), recites the presence of the parties by their solicitors. 

This motion was granted, but the appeal allowed was 
not perfected by service of citation within proper time; 
and on June 26, 1886, the National City Bank served all 
of the parities to the cause with notice that it would 
move the court for a re-allowance of the appeal in the 
name of Elwell, which had been theretofore allowed. 
This notice and the aflidavit of services appear on page 
608 of the printed record. ‘The order which followed 
the notice of this motion, and allowed the appeal prayed 
for, does not state whether the parties were present or 
not. The record, however, shows that all the parties 
were present in court when the first order was entered 
allowing the bank to appeal in the name of Elwell, and 
that they were all notified to appear when the motion was 
submitted for a re-allowance of this appeal. We submit 


that the order of the court granting the separate appeal 
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made on the appearance of the parties to the cause, and 
the subsequent order re-allowing this appeal, made on 
notice to all of the parties, was sufficient to work a sever- 
ance of the parties within the ruling which we quote 


from. 
“Wasterson v. Herndon, supra. 


We also refer to ODowd v. Russell, 14 Wall., 402, 
and Sage v. Central PR. PR. Co. et al..g3 U.S., 412. In 
the latter case it was held (page 419) that an order grant- 
ing leave to certain bondholders to become parties for 
the purpose of prosecuting an appea! from the decree of 
foreclosure and allowing them an appeal, made the appeal 
their separate appeal within the rule of J/astferton v. 
Hlerudon. If, therefore, the decree here shall be consid- 
ered a joint decree, so that the appeal from it should be 
prosecuted by all of the parties jointly, the order allowing 
the appeal made, with the parties present in court and on 


notice to them to appear, worked a severance. 


(?.) Ly the execution of releases of error, waiving all 
right loappeal, the trustees inthe first mortgage, the trustee 
m the chatlel mortgage and the Danville company, had. 
al the time when the National City Bank was granted 
leave to prosecute (his app al m the nainie of ils lriuslee. 
Elwell, estopped themselves from prosecuting an appeal 

r joning with theappellant in this appeal. These.releases 
of crror worked a severance of any joint interest or right 
‘0 ippe wl, ant th: ippeal was prop rl) tllowed in the nane 
of fi:lwell alone. 

We have filed with our argument duly certified copies 
of releases of error, and waivers of the right to appeal, 
executed by the several parties to this cause, who, it is 


urged by counsel on this motion, should have joined with 


the appellant in this appeal These releases were ex- 


ecuted in October, 1884, and filed in this cause on the 


15th of November, 1884. The first order allowing an 
o appeal in the name of Elwell was not made until August 
' 3, 1885, (Pr. Rec., 607) though the prayer for the appeal 
: had been submitted and taken under advisement in De- 
cember, 1884. Therefore at the tine of the first allow- 
| ance of this appeal, these parties had distinctly and as 
matter of record in the cause, abandoned and waived the 
right to appeal, so that they could not have joined in this 
appeal if it were necessary for them to do so. All that 
is required under the general rule is that all of the parties 
against whom a joint decree is fendered shall join in ap- 
pealing from the decree, or that the refusal of those who 
do not join shall be made to appear 
4 Counsel has in support of this motion filed a similar re- 
lease of errors executed by Elwell, and urges this as a ba 
to this appeal. We claim and shall argue in the second 
branch of our argument that a trustee has no power to 
make al valid release of errors on behalf of his ces/uss Gite 
frustent except with their entire consent, and that he can 
not by executing such an instrument bar the prosecution 
of an appeal by any one of the ces/urs gue trustent, who 
refuses to consent to the release of CTrors, and shall be 
authorized by the court to appeal in his name. He may. 
however, refuse to appeal himself from the decree, and 
thus cause a severance, so that the other parties against 
ie oe whom the decree was rendered can appeal without him. 
This refusal is here shown by these releases of error, 
a which, while without binding force as to any of the bond- 


holders represented by Fosdick and Fish. who should 
not consent to their act. would ha S the effect of warrant- 


ing an appeal by the others without joining Fosdick and 


Fish, 
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So far as concerns the first ground which is urged in 
support of this motion, we submit that if the decree 
shall be considered as a joint decree, requiring that this 
appeal should be prosecuted by these parties jointly, the 
fact that these other parties voluntarily waived the right 
to appeal, effected a severance, so that a separate appeal 
could be prosecuted in the name of Elwell. 

These releases of error were not necessary parts of the 
record on this appeal, but have become material because 
of this motion. In filing these certified copies we follow 
the example of counsel, who urges this motion, and come 
within the rule upon which he relies, in Dakota Co. v. 
Glidden, 113 U.S., 222. 

We contend that the decree ig not joint, and that El- 
well had separate and distinct interests in the controversy, 
which were affected by the decree, and that he not only 
could appeal separately from the decree, but in order to 
have that portion of the decree reviewed which finds in 
favor of the trustees under the first mortgage, he had to 
appeal separately; that the order granting this appeal was 
made on notice to all parties, and with all parties present 
in court, so that a severance was effected, if that was ne- 
cessary; and that the other parties have, by their releases 
of error and waiver of right to appeal, voluntarily made 


ad severance. 


- es 


rh 
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ELWELL HAD NO POWER OR AUTHORITY AS TRUSTEE IN 
THE SECOND MORTGAGE TO RELEASE ERRORS IN THE 
FORECLOSURE PROCEEDINGS AND DECREE, AND TO 
WAIVE THE RIGHT TO APPEAL FROM THE DECREE. HIS 
ATTEMPT TO RELEASE ERRORS, AND WAIVE THE RIGHT 
TO APPEAL, WAS A GROSS BREACH OF TRUST \ND 
CLEARLY OUTSIDE OF THE POWER AND DUTIES CON- 
FERRED UPON HIM BY THE TRUST DEED; AND IT CAN 
NOT BAR THE RIGHT OF THE NATIONAL CITY BANK AS 
HOLDER OF BONDS SECURED .BY THE TRUST DEED TO 
HIM, TO PROSECUTE BY LEAVE OF COURT THIS APPEAL 
IN HIS NAME, OR FURNISIT GOOD REASON FOR DISMISSING 


THIS APPEAL. 


The second ground, urged in support of this motion, 
that Elweill’s release of errors and waiver of right to ap- 
peal bars the prosecution of this appeal, seems to us so 
utterly unreasonable and inequitable as to require but 
little argument. 

We cannot denounce Elwell’s conduct in this matter in 
strong enough terms, so gross was the breach of trust 
which he attempted to perpetrate. The indecency of his 
action under the circumstances shown by this record, in 
executing this release is only equaled by the mendacity 
of its statements. Before the final decree was rendered, 
the National City Bank sought to intervene in the cause, 
and become a party to it. alleging in its petition (Pr. 
Rec., 590), its ownership of second mortgage bonds, and 
that Elwell had substantially abandoned all attempts to 
protect the interests and rights of the second mortgage 


bondholders, and its fear that unless it should be permitted 


) 
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to become a party to the cause, it would lose its rights by 
some collusive compromise or colorable sale, or through 


Elwell’s indifference or neglect. 


This petition, it is true, the court denied at the foot of 


the final decree, stating that there was no proof showing 
that Elwell was not acting in good faith; and counsel 
seems to urge this statement of the court as a conclusive 
finding that the charges of the petition against Elwell 
were unfounded. As, however, the petitioner never was 
allowed a hearing or an opportunity to offer proof in this 
regard, it can hardly be contended that the court’s state- 
ment amounts to a finding of fact. The tenor of the de- 
cree rendered was such, that the court might properly 
think it a matter of no importance whether the trustee in 
the second mortgage was making a fair and honest effort 
to protect his cestu’s gue trustent or not, and therefore 
unnecessary to allow holders of second mo:tgage bonds 
to become parties simply because their trustee was pro- 
ceeding collusively, and in disregard of their rights. This 
petition, however, brought it to the notice of all of the 
parties, Elwell included, before the decree was rendered, 
that this holder of second mortgage bonds was not satis- 
hed with his actions or want of action, and intended and 
desired to make a fight for its rights on its own behalf. 
After the decree was rendered, in less than two 
months Elwell was personally served by the bank with 
notice or request to appeal from this decree, and full in- 
demnity Was offered him against loss or damage, and 


counsel and costs to prosecute the appeal tendered him. 


(Pr. Rec., 605.) 


On the 11th of October, 1584, after having been al- 


lowed an appeal from the order refusing leave to inter- 
vene, the bank filed in this cause its praver to be allowed 
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to prosecute an appeal in its own name, and together 
with this motion, the notice or request which it had 
caused to be served on Elwell. (Pr. Rec., 604.) In 
this petition it alleged, as ground for its prayer to be al- 
lowed an appeal, that the decree was entered with con- 
sent of all the parties to the record, including Elwell, not- 
withstanding its effect was to leave the bank without 
remedy, while other holders of like bonds were provided 
for by some secret agreement, with Elwell’s consent. 

It was after all this had been done that Elwell executes 
this attempted release of errors in which he makes the 
false statement as an apparent justification for his attempt, 
that * the holders of the balanée’of the bonds (meaning 1So 
“bonds) Aave hitherto declined to contribute to the cost of 
“the Litieats wor lo protecl hin as trustee against loss or the 
payment of costs or counsel fees.” 

It therefore appeared as a mutter of record in this 
cause at the time when this alleged release of errors was 
tiled and put on record, that this bondholder, now prose- 
cuting this appeal had sought to become a party to the 
cause before the decree because of its belief and fears of 
Elwell’s bad faith, that it had served notice and request 
on Elwell to take an appeal and had offered him all protec- 


s 6 


r dam iges, 
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tion and indemnity against costs, expenses ¢ 
and had afterwards pr itioned the court to be allow ed LO 
appeal on its own behalf because of Elwell’s collusion and 


breach of trust. The proposition that Klwell could come 


into court and by releasing errors and making a formal 
waiver of the right to appeal, cut off the rigits and. 
equities of any of his ces/ues gue frustent, who did not give 


their express consent to his action, is monstrous, and all the 


; = Y ee 
more so when the record shows that the bondholder, to 


7 | | ; 
defeat whose rights this attempted release 1s used, ex- 
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bondholders, and that the trustees in consenting to this 


application of the income and attempting to waive the 
len of the bondholders and consent for them, were acting 
clearly outside of their powers and duties. 

The court says (p. 546): “ But ca) this court waive 


“the rights of the bondholders, because we might think 


~~ 


“it would turn out to their advantages Can we make a 
“contract for them, because we think it would be a good 
“contract? Have we the power to take money which 
“ belongs to them and give it to others without their con- 
“sent, because we think it would be for their interest: 
“They have not consented to this diversion of thei 
‘money, and no one who ts authorized to do so has con- 


ae sented tor them. For fhe frttstees fo undertare lo eive 
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A trustee can neither waive the lien given him by the 
trust deed, nor the right to enforce that hen, and thereby 
deprive the ces/u gite trusf ot the benetit of the security 
and lien or estop and bar him from enforcing it.. Nor 
can he by his assent, release or waiver est p his ceslu? g 
‘rust trom prosecuting an appeal under the authority of 


re than he can assent for hts 


7 
~—) 


the court in his name, any n 
cestui gue trust to a diversion of the trust estate Gra waiver 
of the lien. He has no personal right or title, but acts 
purely in a representative capacity. If he acts in good 


. 


faith and within the powers vested in him, whatever binds 


- 


him in any legal proceedings which he may begin and 
carrv on to entorce the trust, binds h's ces/ur gue (rust, 
and whatever forecloses the trustee, in the absence of 
fraud, forecloses the bondh le rs. Richter Ve a rOWMIEE, 


- 


. ) , — ‘ — 
I2 3 . Ba 240.) But he cannot foreclose the bondhold 


to 


ers by refusing to enforce the trust, or by waiving the 
right to appeal from the decree that may be rendered ad- 


. 
> i 


verse to their interests. Nothing short of the express 
consent of all of the holders of bonds secured by his trust 
deed could warrant the trustee to attempt to release er- 
rors or waive the right to appeal; and whatever action 
he may attempt in that regard is fruitless against any 
bondholder \\ ho does not consen’. 

We need not argue that the execu'ion by Elwell of 
lis attempted release of errors and waiver of the right 
ypeal was a gross breach of trust on his part, an act 
of bad faith on his part, which cannot result to the bene- 
fit of ‘the party making this motion. It had notice of the 
attitude taken by the National City Bank in this cause, 
and of the service on Elwell of the request to appeal and 
of its praver for appeal, and that the recital in Elwell’s 
release was false. The Chicago and Eastern Illinois 
Railroad Company, in procuring this release of errors, 
became a party to Elwell’s fraud and bad faith in exe- 
cuting it. 


ply to the argument submitted on this 


Nor need we re} 


branch of the motion or the authorities c.:ted to support it. [t 
: ’ + ¢} » t] " a leon ‘ “ sad ae }] p } . “45 “4% 
goes upon the theory that as trustee, Liwell was the repre- 
. ' , ’ ' "a + 
sentative of these bondholders, that they had no standiny 
: : 7 } } ‘ i - : } - 
in court and were bound by whatever he did in the cause. 
This argument 1s sound within proper limits: and we 
Re han ; rie 1] + - ‘ - ' : 2 , 
Cf ncede tnat Whatevel KElw €li did in the Cause 1n refer- 


ence to the trust conferred upon him w.thin the powers 


‘ 1 } . EE . 2 . 
“ranted to him, and in good faith would be binding upon the 
* tn —_ > I 
} )] i - i ‘ry : ] } * : ‘ ’ , os ; ’ . ly ; " 
bondholders represented by him. but bevond these limits he 


1 , : o! - i a co 
could not by hits actio2 or non-a-tion estop and bar them 
’ c 


from entorcing ana asserting un ler leave of court their 


: ‘ <> + - _ on . oat ] . - on ane 
rights. The decisions, which are cited, have no bearing 
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FISH, TRUSTEES ETC. ET AI 
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STATEMENT. 


In IS09 the Chicago, Danville and Vincennes Railroad 
Company made a mortgage to Fosdick and Fish, as trus- 
tees, securing bonds to the amount of $2,500,000 on the 
Illinois Division of its road. In [S72 it made anothe: 
mortgage, to the same trustees, to secure a further issue 
of bonds to the amount of $1,500,090, on the Indiana 
Division of its road: and April 24, 1872, it made to the 
same parties what is named a consolidated mortgage, to se- 
cure the $2,500,000 Illinois Division bonds on the Indiana 
Division. and the $1,500,00 » Indiana Division bonds on thi 
Illinois Division, as second liens, respectively. 

It was, however, expr ssly provided in this consoll- 


dated mortgage that in case (61) the railroad company 


should in the future deem it necessary cr desirable, * in 


** consequence of an increase of the trathic. " * * 


‘to issue and dispose of bonds. * * * _ forthe pur- 


+ pose of providing the means for the purchase of ad- 
‘ditiona! rollin: 


y 
= 


stock and equipment,” it might secure 
the payment of such bonds by mortgage, which, when 
made, should be a superior lien to that of the consoli- 
dated mortgage. 

In December, 1872, it made what is termed its con- 
vertible mortgage to James W. Elwell and said Fish, as 
trustees, to secure an issue of $1,000,000 bonds, the 
mortgage reciting that the issue of these bonds was di- 
rected by the railroad company because, “in consequence 
* of an increase in the tratlic of this company’s road it 
‘has become necessary to provide the means for the 
“ purchase of additional rolling stock and equipment for 
“the use of the company, and for the improvement of 
‘the company’s road and property.” (64.) Of these 


last bonds, $170,000 were sold and $785,000 hypothe- 


cated to secure monevs borrowed by the railroad com- 


pany, $58,000 being hypothecated in the funding ar- 


a | > 
rangement hereinafter mentioned (15, 19), and the re- 


maining 


p45,0C o were never 18sued. 


THe FunpING ARRANGEMENT. 


Having failed to pay the interest which fell due Oc- 


tober 1, 1873, on the Illinois and Indiana Division first 
mortgage bonds, it entered upon a scheme for funding 


ae 
t | . & - COMUNONS Fey} ]) iy } » thasea fy Oct w— > ¢ 
tne tour Coupons faving aue thereon trom Ct. I, 107 4 10 
April 1, 18 


ge ee ee Oe : -_, % ers ) 
{> InciuSsIVe,. Into the convertiDle bonds. or into 


a tn cs ] } a ys ' *, . > “4 ~ a 
certificates of indebtedness. LIWe€ coupons to be returned. 


aa . ° *7 7 . P ? , " : ‘ _— : : ne _ . 
ii it tailed to pay interest on the bonds or certificates into 


which they were funded or if it defaulted in the mterest 
falling due on the first mortgage bonds in October. 1570, 
or thereafter (63 )}. The holders of more than S 1.800.000. 


'~ 


of the $2,5c0,000 issue of bonds, and more than half of 


the $1,500,000, issue of bonds, accepted this funding 
scheme and deposited the four coupons from these bonds 
with a trustee, and the railroad company paid the interest 
on the convertible bonds and certificates for which the 
coupons were exchanged, until the bill in this case was 
filed. (See the findings of the decree of December 5. 


1876, p. 144-) 


Oscoop’s WRECKING SCHEME. 


February 22, 1875, when the railroad company was not 
in default, except upon the bonds which had not accepted 
the funding arrangement, one Osgood, alleging himself to 
be the holder of nine of the $2,500,000, issue of bonds, on 
behalf of himself and the other bondholders, and without 
stating whether or not the bonds he represented had 
come under the funding arrangement, filed a bill in a 
State court in Illinois for the foreclosure of the first 
mortgage, alleging that the company was insolvent, and 
that the entire principal of all the bonds was due and pay- 
able, and on the same day, on a purely ex Parle applica- 
tion, procured the appointment of receivers over the entire 
property of the railroad company, and these receivers im- 
mediately took posse ssion. he next day the solicitor of 
the railroad company offered in open court to pay the 
principal of the bonds held by Osgood, and asked that the 
receivers be discharged, and the property returned to the 
railroad company, and, the offer being rejected, and the 


order requested being refused, Fosdick and Fish. the 


trustees, joined with Elwell in a petition for the removal 
of the cause to the United States Circuit court, for the 
Northern district of Illinois, and on their petition it was 
transferred to the federal court. After the removal of 
this cause, Huidekoper and his associates who were ap- 
pointed by the first mortgage bondholders, a committee 
to represent and act for them, as will be more fully stated 
hereinafter, joined with Osgood, and became co-com- 
plainants with him in an amended bill seeking the fore- 
closure of the tirst mortgage. 

(This brief statement of the Osgood suit is based upon 
the testimony of Huidekoper and Fosdick, and the matters 


stated in the 


THe Trustees BIit_t ror FORECLOSURE. 


February 24, 1975; Fosdick and Fish, as trustees, tiled 
a bill against the railroad company, praying the fore- 
closure of the first mortgage, and, about the first of June, 
the receivers appointed by the state court in Osgood’s 
suit were removed, and a receiver was appointed in this 


trustees’ suit by the United States court. 


This action of the trustees was taken with the concur- 
rence of the railroad company, to preserve the company 
trom the deleterious effects which were likely to ensue to 
it during the litigation by the control which Osgood had 


, . 


obtained over it. (353 to 357, 397, 398.) It is more 
than doubtful if it was ever seriously contemplated by the 
trustees, that it would be prosecuted to foreclosure, unless 


7 


as an amicable suit in accordance with some plan of re- 


~~ 


& 


organization which should substantially preserve the 


rights of all classes of creditors and the stockholders; 


=> 


cyt 


34), and it appears that under the direction of 
Spies and others a scheme for preserving all classes of 
securities, including the railroad company’s stock, was 
. ] } oath 2 ‘ -—s- | . ae 2 f ¢] ’ 

Propose » WLC Was promoted \ the ofhic ers ot the com- 
pany, and not disapproved by the trustees (236, 354, 355, 
356): and which Huidekoper and other bondholders op- 
posed, bec iuse tosome extent if protected the stockholders 
of the company. (244.) 

he railroad company answered, and Elwell, as sole 
ive (Fish having re- 


trustee of the conver.ible mortgag g 
signed), appeared answered, and tiled a cross-bill And 
tluidekoper and others, as a bondholder’s committee, 
having united with Osgood and joined with him as co- 
complainants in the amended bill in this suit, so that his 
movement had developed considerable strength, an 
amended bill was filed by the trustees in October, 1875, 
which relies, as a ground of foreclosure, rather upon the 
statement that the company will not in the future be able 
to pay the amount of the interest upon its encumbrances 
or the interest upon the funded coupons, than upon any 
default which, within the terms of the mortgage, would 
authorize a foreclosure. It alleges (21), among other 
things, that the Hlinois Division property was of valu 


’ ee ae " : - ; / A ‘ : ee 
more than subicient lo Pa) lhe devl up Ml Ul. but the Indiana 


division was not sufficient to pay the indebtedness rest- 
ing upon it, and that the holders of these latter bonds, 


under the supplemental mortgage, were entitled to a sec- 
ond lien on the Illinois division property. 

In both the original and amended bills, the trustees as- 
serted that they had been requested by a majority of the 
bondholders to declare the principal sum due, and to fore- 


close the mortgage. No proof was introduced on the 


original hearing of the cause supporting this allegation, 


and in the present record it is affirmatively proved un- 
true by the testimony of Fosdick himself, who admits 
that it was founded solely on requests made by persons 
whom he knew to hold some bonds, that he would do 
what was necessary to protect their interests against Os- 


» es o 7 a 
. - atta + 4 eecacel “43 ia 5 a . 
wood 8S aitempt to foreclose. 343: 345- 3 40. | 
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‘LTHE DEFENSES INTERPOSED BY ELWELL AND THE 


RAILROAD COMPANY. 


The railroad company and Ewell, trustee, separately 
answered the amended bill of the trustees. (82 to gI. 
106 to 112.) They denied that any demand was mad 
six months prior to the filing of the bill for the payment 
of any interest which was due, and set up the funding 
scheme and its acceptance by the holders of nearly eighty 
per cent. of the bonds secured by the Illinois Division 


** 


morteage. the actual funding of the coupons and the pav- 
as . 


ment and acceptance of all interest contemplated thereby, 
as a bar to any demand by the holders of these bonds 
upon the trustees to foreclose. It was denied that the 
holders of a majority of the bonds had requested the 
trustees to proceed to collect the principal of the bonds by 
foreclosure, and insisted that the trustees had no power to 
proceed to collect the principal of their bonds by fore- 
closure except upon demand of at least one half of the 
bonds. The railroad company demurred to the allegation 
of prospective default and the charge of insolvency, and 
Elwell states the facts of Osgood’s suit, and avers that 
the income of the property is ample to pay all the current 
charges, but that notwithstanding this some of the bond- 
holders are seeking to force the trustees to declare the prin- 
cipal of the bonds due, and to force an immediate fore- 


closure for the entire amount, and protests against it. be- 
cause a foreclosure for the principal of the Ilinois Division 
bonds will render the bonds which he represents wi rthless. 


(110, 111.) He admits that the first mortgage bond- 


. ‘ 7 holders are entitled to priority of len upon the Illinois 
Division, but insis's that by reason of the clause, to which 
we have already referred, in the supplemental mortgage 
and the fact recited in the convertible mortgage, that it 
was rendered necessary by the increase of the traffic of 
the road and that the bonds were issued for its improve- 
ment and equipment, the convertible mortgage bonds 
were entitled to a priority of lien on the property in Ih- 
nois over the bonds secured on the Indiana Division, and 
were a first lien.on the branch in Illinois from Bismarck 

. to the Indiana state line which was not included in the 


aie [linois Division mortgage. ( 109.) 

Elwell also filed a cross-bi!l, asking a foreclosure of the 
convertible mortgage. (2 to 10.) This was answered 
and replications were filed to all the answers to the bills, 
and the cause was finally heard on these issues. 

In answering Elwell’s cross-bill, Fosdick and Fish ad- 
mit that certain of the holders of bonds under the Illinois 
division mortgage had determined to demand and require 
of the trustees an immediate foreclosure for the principal 
as well as the interest of the bonds, and that othersdo not 
desire such foreclosure, but as to the numbers in each 
class they are not advised, but will endeavor to do their 


- a duty and submit questions arising to the court. (104, 105.) 


Tue BondDHOLDER’s COMMITTEE. 


Some of the first mortgage bondholders, under the 
lead of one Huidekoper, believing that the railroad com- 


pany really controlled the trustees’ suit, and that no fore- 


2 = ‘ <1 } wee > 2) 
+3. 215, 2IQ},. and fearing 


‘ ‘ 


closure was intended, | 
that some plan which would avoid a foreclosure would be 
successful, (291, 292, 236), on the Sth of March, 1575, 
(216), held a meeting, and appointed a_ so-called bond- 
holders or trust committee, consisting of Huidekoper, 
Shannon, Denison, Gill, Hickok, Robbins and Sumner. 
to represent and act for them. 

The purposes for which this trust committee was ap- 
pointed, and the powers given them, are very fully stated 


in the agreement of first mortgage bondholders of the 


~ 


| 


Illinois division, under which the first mortgage bond- 
holders deposited their bonds and vested in this commit- 
tee power to represent them and act forthem. | 29: 
This bondholders’ agreement bears date the rst of 
ruary, 1876, but Huidekoper says (216) 
mittee was first appointed at a bondholders’ meeting, 1 
March, 1875, and that this agreement, dated February 1, 
1876, was the contract under which the bonds were 
originally deposited. 

This agreement recited that the subscribers “ being 


‘desirous that such legal proceedings as shall be deemed 


ere ee 
‘appropriate by our trust committee shall be carried on 


~ .* 
; 


6 auratl } lilicy 2 : “| . + . ’ “4p 

“with aque dauigence, in order to most speedany entorce 
-s , : 

‘the said security and procure the sale of the mortgaged 

“property and the reorganization hereafter provi led 


41 


‘for,’ agree to act together and without individual action, 
and vests in their trust committee power to * take such 
‘proceedings ” as they may consider “ proper to obtain 


“the enforcement of the morteavce and the payment of 


So eS 
* 7 } * . ‘ 4 ~ 7 7 , ** - ‘ } . 
“the principal and interest of the bonds represented 1n 
| ~ ** « ] . st ] . ] > . . . ] “ + 
tne trust: and pro\ ies that in case of Salle. the trust com- 


mittee shall purchase the property, giving them power to 


| 


pert 
appoint some one or more of their members to make the 


9 


purchase, to take deed therefor and possession thereof: 
and that they shall place the same under a new corporate 
organization, to be composed of the subscribers, and 

which they shall be equally interested pro rata; that they 
shall convey the property to the new corporation, which 
is to be created for the purpose of carrying out the trust 


of distributing its stock and bonds ~ issue of which as 


originally contemplated, is specifically provided for), ex- 
cept such as should be re me for improvement 


purposes, to the purchasing bondholders fro rata. 


The bondholders agree to deposit their bonds and 


re 


interest coupons in a trust company urder the 
control of the committee, and not to _ interfere 
with the committee’s action, and, if need be, to furnish 
money necessary to pay the costs and the distributive 
share of the purchase money payable to all bondholders 
who should not join in the purchase, the option of join- 
ing in it being left open to the other first mortgage bond- 
holders until the sale. (293 ¢¢ seg.) 

The holders of 1,100 or 1,200 of the bonds having 
come into the trust and deposited their bonds under this 
agreement (216), the bondholders’ committee united with 
Osgood in his bill, and by leave of court filed an amended 
bill (212, 235, 236, 291). ‘They applied to the court for 
a consolidation of the Osgood cause with the suit brought 
by Fosdick and Fish, which the court refused (1583), en- 
tering an order allowing the complainants in the Osgood 
cause to intervene in the cause of Fosdick and Fish 
(187). This was the last appearance of the Osgood 
proceeding, and no further steps were taken in it and no 
decree was ever rendered. 

The committee also applied to be made parties to the 


trustees’ bill, and were refused (236), but were “ allowed 


IO 


‘by court to intervene in the Fosdick suit of foreclosure 
“with the same right to be heard in that case and to the 
“same extent as the trustees themselves.” (291.) 

In the same circular in which the committee communi- 
cate this fact to the bondholders, they state that in July, 
1875, they, through their attorney, successfully resisted 
an application to the court to have the receiver pay in- 
terest on the funded coupons; that the trustees’ suit was 
not brought in good faith, and that this was demonstrated 
by the delays which had occurred; but that they have 
brought about an answer by the railroad company to put 
the cause at issue, and “are endeavoring to obtain a de- 
“cree of sale at the earliest possible moment, and using 
‘every exertion that you may obtain control of the prop- 
‘erty: and they express the hope that the bondholders 
will commit themselves to no “plan of reorganization 
“looking to a retention of the lien of illegal and fraudu- 
“lent bonds and claims which the road can never pay, 
“nor to any plan by which the control of the road shall 
‘be transferred again into the hands of the present com- 
“pany, or of others whose interests are inimical to 
“yours.” (291, 292.) 

In October, 1875, the committee demanded payment 
of coupons which fell due on the first day of that month 
on a portion of these trust bonds, not with any expecta- 
tion of their being paid, but for the purpose of making 
further foundation for the foreclosure proceedings. (210, 


.) 
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cyl 


INTERVENING PETITION. 


On the 6th of January, 1876, the committee, in con- 
junction with Osgood, filed their petition of intervention 


(92 to 99), in which they charge that the trustees, Fos- 


7. > 
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II 


dick and Fish, are not proper persons to have charge of 
the conduct of the suit, because they have interests in the 
convertible bonds and other subordinate securities which 
are antagonistic to those of the holders of the first mort- 
gage bonds. That these trustees were cognizant of cer- 
tain fraudulent misrepresentations which the intervenors 
allege were made to induce the bondholders to accept 
the funding scheme, and that by reason of these frauds 
and the non-payment of interest on the funding certifi- 
cates in August, 1875, the whole of the principal of the 
coupons so funded have become due. That in Decem- 
ber, 1874, sundry coupons which fell due April 1, 1874, 
were protested for non-payment, and in October, 1575, 
many coupons falling due October 1, 1875, were pre- 
sented and payment was refused; and that by reason 
thereof, the entire amount of principal as well as interest 
on the bonds, amounting to more than $4,700,000, is due 
and payable, and the railroad company is wholly insol- 
vent; and the petitioners ask the court to ascertain the 
facts alleged in the petition, speed the cause, and decree 


payment and a sale of the mortgaged premises. 


SUBSEQUENT PROCEEDINGS OF THE BONDHOLDERS 


COMMITTEE. 


This intervening petition was treated as a pleading in 
the cause, and was referred to the master, together with 
the original cause. The bondholders’ solicitor took a 
large amount of testimony almost entirely aimed at estab- 
lishing a right to a foreclosure for the entire principal as 
wellas the interest, and at showing the railroad com- 
pany’s default, and that the trustees were not proper 


persons to conduct the foreclosure, because they had in- 


[2 


terests adverse to the bondholders; and;jthat the proceed- 
ings were not commenced and had not been conducted in 
cood faith for foreclosure of the mortgage, but had been 
substantially controlled by the officers of the railroad 
company and its counsel, and that the railroad company 
had long been hopelessly insolvent. 

These depositions taken on this interveaing petition 
were subsequenily offered in evidence on behalf of the 
intervening bondholders on the hearing before the master 
in the supplemental proceedings that followed the reversal 
of the decree of December 5, 1876, and appear on the 
printed record from page 3590 to 55 }. The scope of this 
evidence, however, can be very well seen from the mas- 
ter’s report on this intervening petition (112 to 116) 
which is prepared as a finding and report upon all of the 
issues in the cause and as foundation for a decree of fore- 
closure for the entire principal as weil as the interest. 

The bondholders’ committee not only became parties 
in fact to the Fosdick cause, but they were most active 
and persistent in forcing the entry of a decree of foreclos- 
ure. Their petition and the evidence which they took 
thereon was directed wholly to procuring a decree of 
foreclosure and to showing that the trustees were not 


* 


proper parties to have control of the proceedings with that 
end in view. Their circular to the first mortgage bond- 
holders, issued in August, 1875, states (291), that they 
have been allowed to intervene, “ with the same right to 
‘be heard and to the same extent as the trustees them- 
* selves;” they express the opinion that the suit was not 
brought in good faith to protect the bondholders’ inter- 
ests, and assert that the railroad company was only forced 
to answer the bill by the insistance of their counsel, that 


it was the duty of the trustees to take a decree for want 


of an answer. Thevsav: “ Your committee are endeav- 
= oring to obtain a decree of sale at the earliest moment 
6 possible, and are using everv effort that vou may obtain 


aa 


“control of the property * * * 

After the master’s report on their intervening petition 
was filed, and immediately after the expiration of the 
thirty days allowed for filing exceptions, their solicitors 
notified all parties (117) that they would apply for a 
confirmation of the report and the entry of a decree of 
foreclosure and sale; and a few days later the solicitors 
for the trustees gave a similar notice of a similar applica- 
tion on their part, to be made at the same time. 

Mr. McConnell, the junior solicitor for these inter- 
venors, testifies (224) that the solicitors for the bond- 
holders were present upon the hearing of the exceptions 
and entry of the final decree, and that the decree was 
mostly drafted by the solicitors for the trustees and then 
submitted to the solicitors for the bondholders for ap- 
proval. He says (225) that the decree was finally en- 
tered in consequence of their continued effort to get the 
matter to some result; that they rather compelled the 
solicitors for the trustees to enter the decree; (226) that 
there was no consultation between the solicitors of the 
bondholders’ committee and the solicitors for the trustees 
«“ before the time we intervened for the final decree,” and 
that it was then only as they insisted that a decree should 
be entered, and “after a very strong pursuit ” compelled 
the entry of the decree. They were heard before the 
court as to the terms and provisions of the decree. (226, 
227, 233.) 

These intervening bondholders appear to have taken 
chief charge of the defense against intervening claims 


upon the fund to be derived from the sale (224), filing 


I4 


exceptions for the intervening bondholders when the 
master reported in favor of their allowance, sometimes 
separately from and sometimes jointly with the trus- 
tees, and appealing as intervenors when claims which 
they had considered improper were allowed by the 
court, the committee of bondholders furnishing the 
bonds necessary to perfect the appeals. (129—134.) 
Some of these exceptions and appeal bonds appear in 
this record. It will be noted that in each of these they 
describe themselves as intervenors in the cause, and in 
the Sanger appeal bond (132) they state that they, “ by 
¢“ due intervention, were admitted and made parties” to 
this suit. In settling the receiver’s accounts, the inter- 
vening bondholders filed exceptions (134), and indeed in 
all things controlled the litigation, to prevent the deple- 
tion of the fund derived from the sale; thus, even after 
the sale, recognizing their position as parties to the litiga- 


tion as distinguished from ther position as purchasers. 


THe DECREE. 


On the 5th of December, 1876, the efforts of the bond- 
holders’ committee culminated in a decree of foreclosure 
which fourd the entire principal and interest of the first 
mortgage bonds, amounting to over $3,100,000, presently 
due and payable, and ordered its payment within twenty 
days from that date, and, in default of payment, that the 
property should be sold and the proceeds distributed pro 
rata to the holders of bonds and interest coupons secured 
by the mortgage of 1869, and without passing upon the ques- 
tion of priority between the holders of the Indiana bonds and 
of the convertible mortgage bonds, directed that after the 
payment of the Illinois division mortgage in full, any.sur- 
plus was to be reported to the court for its further order. 


(146, 148.) 


THE SALE. 


A. sale was made under this decree on the 7th day of 
February, 1877. As contemplated in the bondholders’ 
agreement (294), Huidekoper, Shannon and Denison 
constituting a sub committee of the bondholders’ commit- 
tee, became the purchasers on behalf of and for the asso- 
ciated bondholders (301, 248), at their bid of $1,450,000, 
they paying, to comply with the decree, one-fourth of 
the amount bid, viz: $362,500, in cash. The sale was 
afterward confirmed by the court, and on the petition of 
the purchasers and proof made by them that they held 
2,328 of the bonds, with all the coupons thereon, and the 
convertible bonds and certificates of indebtedness issued 
under the funding arrangement, and “as such holders 
“ were entitled to receive nearly the entire bid on the sur- 
“render of their bonds ” (124), and were also the holders 
of 1,207 of the 1,500 Indiana Division bonds, and had be- 
come the accepted bidders for the Indiana property at a 
sale thereof under foreclosure made on the goth of Feb- 
ruary, 1877, and that the $362,500 paid in cash on the 
bid would more than satisfy the costs, the allowances hav- 
ing priority to the bonds, and the distributive pro rata 
share of the purchase money to the 172 bonds not held 
by them, they were allowed to pay the remainder of 
their bid by a credit upon the bonds and coupons held by 
them, and the master was directed to make a deed to the 
purchasers, and the receiver to deliver the property to 
them; (127) all of which was done, and contirmed by the 
court; and afterward a deficiency decree, for the entire 
balance due on the decree, was rendered in favor of 
Huidekoper, Shannon and Denison, as trustees for them- 
selves and other bondholders, for $1,823,573.84. 

Opinion Supreme court in C., 2. & 1. 2. 
PR. Co. v. Fosdick, 106 U.S. R.., O4. 


SUBSEQUENT TITLE. 


It will be remembered that the bondholders agreement 
provided that upon purchase being made the committee 
should organize a corporation under the laws of Illinois, 
in which all should be interested vo vata, to which the 
sub-committee purchasing should convey the property, to 
carry out the trusts upon which the committee was given 
the control of the bonds, and that this corporation should 
issue its stock and securities to the bondholders in accord- 
ance with their respective holdings of old bonds.  (294,- 
296). The same sub-committee who purchased the IIlh- 
nois property having also purchased the Indiana prop- 
erty, for the use and benetit of the Indiana Division 
bondholders, (242, 304, 248), on the suggestion of the 
committee, (301) the original bondholders’ agreement 
appears to have been moditied with a view of consolidat- 
ing the Illinois and Indiana Divisions, and of paying the 
advances, which had been made, out of future earnings of 
the property, instead of by a preferred series of bonds, 
(301, 303) and, the Illinois corporation, contemplated by 
the agreement, having been organized by the purchasing 
committee under the name of the Chicago and Nashville 
Railroad Company, (210, 211) and a like corporation 
known as the State line and Covington Railroad Com- 
pany, having been organized by the same- committee 
in Indiana, (304) on the 28th of August, 1877, the pur- 
chasing committee subscribed for the capital stock of the 
two companies, payable only by a transfer of the title, 
which they as trustees took for the express purpose of 
carrying into effect the bondholders’ agreement, and, as 
trustees, conveyed the properties to these corporations 


respectively, expressly subject to said trusts, (303, 304, 


1 a7 
| 
| 


7 


572). The two companies consolidated and assumed 
the name of the Chicago and Eastern Illinois Railroad 
Company, (211). By _ the articles of consol'dation, the 
capital stock of the company was fixed at $500,000. 

By the articles of consolidation, the consolidated com- 
pany is expressly made the trustee, holding the property for 
the bondholders, in whose behalf it was purchased by 
their trustees, it being expressly provided that the con- 
solidated company should “ keep and faithfully perform 
« the trusts of the two written agreements, one between 
‘the Illinois division bondholders of the Chicago, Dan- 
“ville and Vincennes Railroad Company, dated February 
“ rst, 1876, and as modified, under which the said Illinois 
“ division was purchased on February 7, 1877, by F. Ws 
“ Huidekoper, T. W. Shannon and John N. Denison, and 
‘‘the second being an agreement in writing dated July 13, 
«1877, between a committee of said Illinois division bond- 
“ holders and a committee of Indiana division bondholders 
‘¢ and to carry out such trusts, it is agreed that the con- 
‘¢solidated corporation shall with all convenient speed, 
«“ make an issue of bonds to the amount of three million 
« dollars,” secured by mortgage, also income bonds 
amounting to $1,000,000. That $375,000 of the mort- 
gage bonds should be distributed to the Indiana bondhol- 
ders represented by the committee, in full satisfaction of 
their interest in the consolidated property. 

The entire $500,000 stock and the remaining first 
mortgage bonds, and all the income bonds, to be distri- 
buted by the consolidated company in accordance with the 
trusts expressed in the agreement between the Illinois 
bondholders. “ The consolidated company are to assume 
“the title and possession of the said railroad property, 


és charged with the trust of said two agreements, to be 
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“ by it performed according to the true intent thereof.” 


(574,576). (In preparing the transcript of record, there 
was omitted certain of the exhibits to the master’s report 
filed June 9, 1884, including the said articles of consoli- 
dation, and by stipulation these matters are brought before 
this court by way ofa supplemental transcript. We refer 
here however to a copy, which appears as an exhibit to 


an in ervening petition in the cause). 


DISTRIBUTION OF SECURITIES. 
The distribution of securities; which actually took place 
does not precisely appear by the record. 
The original Illinois agreement provided that the new 


corporation to be formed by the Illinois bondholders, in 
addition to the $500,000 of capital stock all of which was 


to be distributed among the Illinois division bondholders . 


should issue $500,000 preference bonds, to be used for 
the “improvement of the property and franchises of the 
“ corporation or organization,” and $3,000,000 bonds to 
be used in replacing the Illinois division bonds, dollar for 
dollar, in paying ninety per cent. of the interest on these 
bonds, and in re-paying cash advances which the commit- 
tee should be obilged to make in the purchase. 

A subsequent agreement amongst the Illinois Division 
bondholders contemplated an issue of income bonds, to 
be given to the Indiana bondholders if they should buy 
the Indiana Division and consolidate with the Illinois 
Division. (299, 300.) 

May 1, 1877, the committee which had acted for the 
bondholders of both divisions under separate agreements, 
and had purchased the two divisions for the benefit of 
these respective bondholders, (302, 242; 248, 304), pro- 
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posed that they should consolidate, and that the Illinois 
bondholders’ agreement should be modified so as not to 
issue the $500,000 preference bonds provided for in the 
Illinois contract, and to provide for the payment of ad- 
vances made in the purchase by a loan payable out of the 
road’s earnings. (301.) What action was taken by the 
Illinois Division bondholders on this, does not appear; but 
an agreement between two committees representing the 
Illinois and Indiana Divisions, respectively, was made 
July 17, 1877. (301 to 304), by which first mortgage 
bonds were to issue only to the amount of $3,000,000, of 
which the Illinois bondholders should receive par in bonds 
for their old bonds, and the Indiana bondholders $300 in 
bonds for each $1,000 of old bonds; and the remaining 
bonds were to be placed in the treasury for the use of 
the consolidated company. It also provided that the In- 
diana bondholders should also receive stock or bonds for 
cash advances, if any should be required, in the same pro- 
portion that the Iliinois bondholders should receive such 
securities for advances made by them. (302, 303.) 
This was not strictly carried into effect; but on the con- 
solidation, we find that the issue of mortgage bonds was 
to be $3,000,000, of which the Indiana bondholders were 
to receive $375,000 in full of all their claims, and the re- 
maining bonds of that issue together with all the stock 
of the consolidated company and all income bonds were 
to be used and distributed in accordance with the Illinois 
Division bondholders’ agreement. 

Mr. Huidekoper says that the Illinois Division bond- 
holders received all the stock and 2.700 of the first mort- 
gage bonds, and that the remaining 300 bonds were sold 
and the proceeds used for the general purposes of the 
road, inciuding the payment of interest on its first mort- 
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gage bonds. He further says that some $770,000 of 
income bonds were issued in all, and $300,000 or $400,- 
ooo of them were given to the Illinois Division bond- 
holders. (247,248.) He was clearly mistaken as to a 
part of this statement; the Illinois Division bondholders 
received the entire stock, but it seems probable that 
of the 2,625 bonds remaining after paying off the 
Indiana Division bonds, say 2,328 went to the Illinois 
Division bonds, that being par for the bonds held by the 
purchaser, and that the proceeds of the remainder, say 
297, were used by the Consolidated company to pay off 
the advances on the purchase and the interest which he 
speaks of, and that the interest on the Illinois Division 
bonds which, with interest, amounted to about $770,000, 


was provided for in income bonds. 


APPEALS FROM AND REVERSAL OF DECREE OF FORE- 
CLOSURE AND SALE. 


Separate appeals were prayed from the decree of fore- 
closure and sale by Elwell, as trustee of the convertible 
mortgage, and by the railroad company, before the sale, 
and appeal bonds were filed thereon, but these appeals do 
not seem to have been perfected, and afterwards an 
appeal was perfected in which both united; and an appeal 
was also taken from some of the subsequent orders of 
the court in pursuance of the principal decree, in which 
Huidekoper, Shannon and Denison were named as parties; 
and at its October term, 1881, this court reversed the 
decree, because it required the payment of the entire 
principal, $2,500,000, and the entire interest, whether 
represented by funded coupons or not, in all more than 


$3,100,000, within twenty days of the rendering of the 
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decree, as a condition of avoiding the sale of its property, 
when the defendants should have been allowed to redeem 
the default of the company by the payment of a com- 
paratively small amount, say $149,c0o of interest. The 
court also held that no foundation was shown for declar- 
ing the principal of the bonds due or for setting aside the 
funding arrangement, and that the trustees had no power 
to foreclose the mortgage for the principal of the bonds 
because they had not been requested to do so by the hold- 
ers of a majority of them. 

Afterward the court dismissed the appeal frcm the sub- 
sequent orders which followed upon the decree and sale, 
because those orders fell with the reversal of the decree, 
but reversed the deficiency decree, which it was sug- 
gested might not fall with the original decree, because it 
was rendered in the name of Huidekoper, Shannon and 
Denison, as trustees, for themselves and others, and not 


in the name of the complainants, Fosdick and Fish. 


(See Railroad Company v. Fosdick, 106 U. S., 47.) 


AMENDED AND SUPPLEMENTAL BILLs. 


After the cause was redocketed in the United States 
Circuit court, the trustees filed an amended and supple- 
mental bill, praying a decree against the railroad com- 
pany for the principal and interest of the Illinois Division 
bonds, alleging that one of the interest coupons, falling 
due April 1, 1874, was protested for non-payment De- 
cember 19, 1874; that numerous interest coupons falling 
due October 1, 1875, had been presented and payment 
refused, and that such defaults had continued for more 
than six months. That June 3, 1882, these facts were 


represented to them by Huidekoper, Shannon and Den- 


ho 
to 


ison, as the holders of 2,300 of the 2,500 Illinois Divis- 
ion bonds, who requested them to declare the principal 
due and proceed to foreclosure. That the principal and 
interest of the Indiana Division mortgage bonds were 
also due, except the sum of $115,000, bid at the fore- 
closure sale of that property; and that the amount due 
on the Illinois Division bonds was a first lien on the Illi- 
nois Division property, and the amount due on the Indi- 
ana Division bonds a second lien thereon, because, as they 
alleged, none of the convertible bonds, with the possible 
exception of about $100,000, were issued and sold so as 
to entitle them to preference over the Indiana bonds un- 
der the last clause of the supplemental mortgage. (154, 
157. 

They afterward filed an amendment to their supple- 
mental bill (168 to 170), in which they set forth the entry 
of the decree of December 5, 1876, the sale of the prop- 
erty under the decree on February 7, 1877, to Huide- 
koper, Shannon and Denison, as trustees, representing 
the holders of all the first mortgage bonds, except 172, 
the petition of Huidekoper, Shannon and Denison as pur- 
chasers on behalf of the holders of bonds secured by the 
first mortgage for confirmation of their purchase and sale, 
the overruling by the court of exceptions filed to the con- 
firmation of the sale by one Slaughter, and the order of 
the court on their petition for the delivery of deed upon 
the surrender of the bonds held by them to be taken in 
place of money, and that the master thereafter reported 
the surrender to him by Huidekoper, Shannon and Den- 
ison of 2,328 bonds and the delivery of his deed, which 
report was confirmed and the deed approved. That 
Huidekoper, Shannon and Denison were placed in pos- 


session of the property, and that they and their successors 


- 


have since that time continued to operate the property 
and enjoy the earnings and income thereof. 

They further recite the prosecution of the appeal to 
this court from the decree of foreclosure, and the reversal 
of that decree, and the ruling of this court upon the de- 
cretal orders of the Circuit court of April 12, April 16, 
and November 18, 1877, that the said orders fell of them- 
selves by reason of the reversal of the decree of fore- 
closure. 

They allege that Huidekoper, Shannon and Denison, 
after purchasing the property at the master’s sale, organ- 
ized a corporation called the Chicago and Nashville Rail- 
road Company, which company subsequently changed its 
name to the Chicago and Eastern Ulinois Railroad Com- 
pany, and that they conveyed the property by quitclaim 
deed to that company on the 28th of August, 1877. That 
the stockholders of that company were the holders and 
owners of the bonds secured under their trust deed, and 
its board of directors was composed of these bondholders, 
Huidekoper being president, and Shannon vice-presi- 
dent; that Huidekoper, Shannon and Denison were in 
effect, by intervention, parties to the cause at the time of 
the making of said decree, and that they and their suc- 
cessors and grantees took *’.. property with notice and 
knowledge of the defects in the decree and subject to be- 
ing divested of the title thereto by the reversal of the 
decree; and that the transfer of the property by them to 
the Chicago and Nashville Railroad Company or to the 
Chicago and Eastern Illinois Railroad Company was 
made subject to the rights of the complainants of fore- 
closure and the collection in full of all of the bonds. 
That the property has never been paid for as to three- 


fourths of the alleged purchase price except by the sur- 
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render of bonds which had, as decided by this court, 
never matured, and that the title was taken in trust for 
the use and benefit of the bondholders, and 1s held in 
trust by the Chicago and Eastern Illinois Railroad Com- 
pany for their use; and in their amended and supple- 
mental bill they prayed for the appointment of a receiver 
to take charge of the property and for an account of the 
earnings and operating expenses of the railroad property 
from the 17th of April, 1877. They also prayed that 
Huidekoper, Shannon and Denison, and all other inter- 
venors be ruled to answer the supplemental bill and 
amendment, and that the Chicago and Eastern Illinois 
Railroad Company be also made a party to the supple- 
mental bill. 


About the time of the filing of this amendment to the 


supplemental bill the Chicago, Danville and Vincennes 
Railroad Company filed a petition in the cause, in which 
it recites and sets forth at length a history of the pro- 
ceeding, alleging that the intervening bondholders’ com- 
mittee for themselves and for other bondholders had in 
fact controlled the Osgood suit and had taken an active 
part in prosecuting the trustees’ suit to a decree; and 
that they had in fact by intervention become and acted as 
parties to said cause at the time of the making of the 
said decree; that they had purchased the property at the 
sale, and that the Chicago and Eastern Illinois company 
was organized by them and its stock and securities were 
issued to them; that the income of the property had been 
very large, amounting, from August, 1878, to September, 
1882, to $1,849,926.44, and praying an accounting, and 
for a receiver. (158, 167.) 
It also answered the supplemental bill. (158-165.) 


On the 6th of December, the Chicago and Eastern 


Illinois Railroad Company answered the supplemental 
bill as amended, and filed a cross-bill to quiet its title; 
claiming that the original litigation was conducted exclu- 
sively by the trustees, and that neither Huidekoper, 
Shannon or Denison were ever made parties to it or had 
authority over its prosecution. That the sale was open 
and for the full value of the property, and made when 
no appeal was pending. That the order of confirmation 
of February 26, 1877, was never appealed from or re- 
versed; that nearly all of the cash payment of $362,500 
was used in payments to the different creditors of the 
Chicago, Danville and Vincennes company; that Huide- 
koper, Shannon and Denison purchased, not only for the 
Illinois division bondholders, bit the Indiana division 
bondholders, who joined in the purchasing agreement to 
the number of over 200 persons, who all contributed to 
the cash payment. That the Chicago and Eastern IIli- 
nois company had made other leases and agreements, 
and purchases of rolling-stock; had consolidated with the 
Grape Creek Railroad Company, and that it is a trustee 
for the holders of its stock and bonds, and that its stock 
and bonds had changed hands to a very large extent, so 
that their identity with the original bondholders of the 
Danville company had been lost. (171-182.) 

The Chicago, Danville and Vincennes Railroad Com- 
pany answered this cross-bill in great detail, reiterating 
and amplifying the allegations of its petition. (182-194.) 
And this answer was ordered to stand as the answer of 
Elwell. (208.) 

The trustees Fosdick and Fish also answered this cross- 
bill (194-199), and the original and cross-causes were 
finally referred to the master, /o /ake and report testimony, 


and he, in accordance with the order, reported simply the 
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testimony which had been taken, without making any 
findings. (208, 209. ) 

The record shows that about this time certain alleged 
judgment creditors asked leave to intervene and to be 
made parties to the cause, which the court refused; also 
that the National City Bank of Ottawa, holding $14,000, 
bonds secured by the convertible mortgage, with over due 
interest thereon, alleging that Elwel., the trustee, had 
neglected and abandoned his trust, applied to be permitted 
to intervene and become a party and take part in the 
accounting, (590,591), which the court took under 
advisement, and on the 30th day of June, 1884, the court 


entered a decree in the cause and all the cross-causes. 


Tue DECREE OF JUNE 30, 1854. 


This decree states that no exceptions were filed to the 
master’s report, but it should be observed that none were 
required, as the master was only directed to report, and 
only did report the testimony, without any conclusions or 
even remarks. 

It finds the equities in favor of the trustees in the first 
mortgage, except as against the Chicago and Eastern 
Illinois Railroad Company; and decrees that there is due 
and payable to them, for the use of the Illinois Division 
bondholders, the principal and interest of the bonds which 
are declared to be a first lien upon the Illinois property, 
except as against the Chicago and Eastern Illinois Rail- 
road Company; but directs that this decree shall be 
credited with the amount for which Huidekoper, Shannon 
and Denison purchased the property at the sale made in 
1577, less costs, allowances, and the distributive shares 


paid to the holders of the 172 bonds which were not held 
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by the purchasers, together with interest on such balance 
of purchase money. It also decrees that there is due and 
payable to the trustees for the use of the Indiana Division 
bondholders the amount of the Indiana decree less the 
amount realized at the sale of the property in that state; 
and that as against everyone except the Chicago and 
Eastern Illinois Railroad Company, this latter sum con- 
stitutes a second lien on the Illinois property. It finds the 
equities in favor of the Chicago and Eastern Illinois Rail- 
road Company against all persons, and decrees that it has 
an indefeasible title by reason of the sale and deed made 
by the master to Huidekoper, Shannon and Denison, their 
conveyance to the Chicago and Nashville Railroad Com- 
pany, and the consolidation between the Chicago and 
Nashville Railroad Company and the State Line and Cov- 
ington Railroad Company, by which the Chicago and 
Eastern Illinois Railroad Company was formed. It finds 
all the equities of the case against Elwell and dismisses 
his cross-bill with costs; and also dismisses the petition of 
the National City Bank of Ottawa, for leave to intervene, 
the court adding at the foot of the decree, “ it appearing 
‘‘to the court that the trustees under said second mort- 
‘‘gage are parties to this suit, and have appeared and 
‘¢ answered herein, and that there is no proof showing 
“that said trustees are not acting in good faith.” (591 
596.) 

The National City Bank of Ottawa, prayed an appeal 
from the order denying it leave to intervene, (602), 
which was allowed, subject to objections, (603), and a 
bond filed. (€04.) 

Afterward it prayed leave to prosecute an appeal from 
the final decree in the name of Elwell, alleging that it was 


entered by Elwell’s consent, and the consent of the other 
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parties thereto, and would leave the petitioning bank no 
remedy upon its bonds while other holders of like bonds 
were, with the knowledge and consent of Elwell and 
against the protest of the bank, provided for by a secret 
agreement; and that Elwell refused to appeal from the 
decree; (604, 605), and with this petition showed notice 
and request to Elwell to perfect an appeal with tender of 
security against costs. (605, 606.) This motion the 
court took under advisement, (607), and afterwards 
allowed; (607, 608), and, this appeal not having been 
perfected, on subsequent petition and notice to all of the 
parties, the court again allowed its petition to appeal in 
Elwell’s name, finding the bank to be the owner of the 
bonds as alleged, and that Elwell refused to appeal. (608, 


6: 9; 610.) 
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ERRORS ASSIGNED BY APPELLANT. 


Now comes Jam¢s W. Elwell, in this regard repre- 


sented by the National City Bank of Ottawa, Illinois, by 


Charles M. Osbornjand Samuel A. Lynde, his solicitors, 
and says that in the decree of said court, entered on the 
thirtieth day of June, 1884, there is manifest error in this, 
to wit: 

first. The court erred in decreeing that by virtue of 
the original deed of Henry W. Bishop, master in chan- 
cery, dated April 16, 1877, to Huidekoper, Shannon and 
Dennison and the confirmation thereof, and by the subse- 
quent conveyance by said Huidekoper, Shannon and 
Dennison, to the Chicago and Nashville Railroad Com- 
pany, on August 28, 1877, and the subsequent consolida- 
tion between the Chicago and Nashville Railroad Com- 
pany and the State Line and Covington Railroad Com- 
pany on August 28, 1877, the Chicago and Eastern 
Illinois Railroad Company acquired a_ perfect and 
indefeasable title to the Illinois Division of the Chicago, 
Danville and Vincennes Railroad Company, described in 
said decree, free and clear of all lien, claim, title or equity 
of the appellant therein. 

Second. ‘The court erred in not decreeing that Huide- 
koper, Shannon and Dennison, the bondholders’ commit- 
tee, and the Chicago and Eastern Illinois Railroad Com- 
pany should account for the full value of the said Ilhnois 
Division property and for the income and profits derived 
by them in its operation. 

Third. ‘The court erred in not decreeing that the sale 


of said Illinois Division property should be set aside, and 


,O 


s 


in not directing an account to be taken of the amounts of 
’ 1: oo er . 

the several incumbrances and liens thereon, and of the 
sums due upon the bonds secured by the trust deed to 


this appellant, and in not decreeing a re-sale of the said 


property. 


} 


Fourth. The court erred in decreeing that the princi- 
pal of the said Illinois Division bonds was due, except the 
amount thereof found to be paid by the credit given on 
the decree therefor. 

Fifth. The court erred in decreeing that the Chicago 
and Eastern Illinois Railroad Company acquired title to 
that part of the line of road of the Chicago, Danville 
and Vincennes Railroad Company extending from the 
main line to the Indiana state line, and described in said 
decree as the Bismarck branch, by the sale, conveyance 
and consolidation in said decree mentioned, and aiso in 
decreeing that the first mortgage and the bonds secured 
thereby were a lien on this branch. . 

S:xth. The court erred in decreeing that the lien of 
the said Fosdick and Fish, trustees, by reason of the sup- 
plemental mortgage made to them under date of April 
24, 1572, to secure the payment of the bonds Known as 
the Indiana Division bonds, upon the property in Illinois, 
Was superior in point of equity to the lien created by the 
mortgage of December, 1872, executed to the appellant 
and Fish, to secure the so-called convertible bonds. . 

Seventh. The court erred in dismissing the appellant’s 
cross-bill. 

Eighth. The court erred in refusing the petition of 
the National City Bank of Ottawa for leave to intervene 


in said cause. 
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The Chicago and Eustern Hlinors Railroad Company 
dia not acguire ad perfect ana ta lefeasible litle lo the /1/t- 
nots division property, and the court erred tu so decreeing. 


Hluidckoper, Shannon and Dennison, the bondholders pur- 


/ 


chasine committee, were no 


on 'y guast parties lo the cause. 


as were all of the bondholders for whom they were acting, 
through Fosdick and Fish, therr trustees, in whose favor 
the orveinal decree of foreclosure and sale was rendered, 
but they, with the other members of the hondholders’ com- 
mittee, became, by wntervention, parties in facet lo the cause, 
and by their own efforts procured the entry of this decree. 


They were, as parties and privies, affected with notice of 


the errors of the decree, and tts reversal nullified their pur- 


chase: nor were they wn any 


sense bona fide purchasers, for 


they never paid the consideration. 


The Chicago and Eastern 


ust lo the bondholders’ conmit- 


- y 
tee, and was organized by the 


whoin they represented, and i 


under which they acted in tii 
purchasing at the said sale, 


acquired by theti pure hase. 
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Huidekoper, Shannon and Dennison’s purchase, and the 
master’s deed to them, their conveyance to the Chicago 
and Nashville Railroad Company, and the consolidation 
of that company with the State Line and Covington Rail- 
road Company, a perfect and indefeasible title to the Ilh- 
nois division’s property free and clear of the claims and 
liens of the second mortgage; and this portion of the de- 
cree the appellant questions by the first assignment of 
error. 

There are two questions involved in this assignment of 
error: the first relating to the effect of the reversal of the 
decree of foreclosure and sale upon the title acquired by 
the bondholders’ purchasing committee under the mas- 
ter’s deed; the second relating to the effect of the re- 
versal of this decree upon the title that passed to the 
Chicago and Eastern Illinois Railroad Company through 
the conveyance of the purchasing committee to the 
Chicago and Nashville Railroad Company and its con- 
solidation with the State Line and Covington Railroad 
Company. We contend that the bondholders’ committee 
together with all bondholders represented by them, were 
not only guasi parties to the cause, through their trustees, 
Fosdick and Fish, but became, by intervention, parties in 
fact, and by their acts and insistance were primarily re- 
sponsible for the rendition of the original decree of fore- 
closure and sale, and for the errors in it that caused its 
reversal; and therefore the reversal of the decree. oper- 
ated to nullify the sale to them and any claim of title by 
them under it. They were parties and privies to the 
record, and not strangers; nor were they in any sense 
bona fide purchasers, and the greater part of the consid- 
eration for their purchase has never been paid. 


We contend that the Chicago and Eastern Illinois Rail- 


road Company took title to this property simply as suc- 
cessor in trust to the bondholders’ committee, and not 
as a bona fide purchaser from them for value, and without 
notice. The reversal of the decree has affected its title 
to the property precisely as if the bondholders’ com- 
mittee had never parted with the tile, and had admin‘s- 
tered their trust directly without resorting to the de- 
vice of administering it through the form of a corpora- 
tion. The express purpose for which this corporation 
was created, and for which title to the property was 
vested in it, was to carrv out the trusts of the bondholders’ 
agreement, under and pursuant to which the bondholders’ 
committee intervened in the cause, caused the decree to be 
entered and became the purchasers’ at the sale; so that it 
must stand in the shoes of its grantors, and can have no 
rights or equities in the property other than those, which 
vested in this purchasing committee by the master’s deed. 

The original decree of foreclosure and sale was re- 
versed by this court because of the wrong done and error 
committed in declaring the principal of the mortgage 
debt and the principal of the funded coupons presently 
due, and requiring that the whole sum, amounting to 
more than $3,000,090, should be paid, to avoid a sale of 
the property, when less than $250,000 would have fully 
satisfied the default; and the court finds in the fact that 
this property, ordered to be sold, was admittedly worth 
more than the morgage debt, and was yielding an income 
more than sufficient to pay the current interest, reason 
for believing that this legal wrong worked an actual in- 
jury. By the present record this actual injury is made 
more apparent by the fact that the principal of the bonds 
has been replaced by new bonds, the interest by income 


bonds, and yet the three millions of stock, which represents 


the equity of redemption formerly belonging to appellant, 
is so valuable as to be extensively purchased in the prin- 
cipal stock markets of the country. 

By the decree, of which we now complain, it is held 
that the wrong which was perpetrated by the error in 
the original decree, is beyond redress, and that the pres- 
ent holder of the property, the Chicago and Eastern Ih- 
nois Railroad Company, has acquired an_ indefeasible 
estate in the entire property of the railroad company, 
sold under this erroneous decree. 

In reaching this conclusion, the court must have been 
influenced by considerations of the public policy of sup- 
porting judicial sales in order to encourage bidding at 
such sales, or of the equity which protects doxa fide pur- 
chasers for value of a title which is prima facie good. 
We dec not controvert either of these general principles 
but we contend that the protection which 1s given to pur- 
chasers at judicial sales cannot lawfully be extended to 
those who are chargeable with notice of the errors com- 
mitted; and that parties to a suit, whether in name or in 
fact, and those for whose use and benefit the suit 1s pros- 
ecuted, and more especially those who have directly 
brought about the error in the decree and have had the 
advantage of it, are chargeable with notice of it, and 
when the error is corrected and the decree reversed, 
must restore what they have wrongfully taken possession 
of or received in execution of the erroneous decrees: and 
the reversal of a decree nullifies the title acquired by par- 
ties to the cause or their privies in interest by purchase 
at the sale under the erroneous decree. 

We contend in the second place that no one, except a 
bona fide purchaser for value and without notice and _ be- 


fore the reversal of the decree, can by conveyance from 
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parties to the cause or the-r privies in interest, who have 
become purchasers at the sale under the erroneous de- 
cree, acquire a valid and indefeasible title to the prop- 
erty, which shall be unaffected by the reversal of the de- 
cree; and that a mere successor to the purchasers, who 
receives a conveyance of their title solely for the pur- 
pose of becoming trustee in their stead, and in pursuance 
to the trusts upon which their purchase was made and as a 
means of administering these trusts is not a dona fide pur- 
chaser for value within the meaning of the law, and ac- 
quires no greater equity or right to the prope ‘ty than 
that acquired by the purchasers themselves, and upon 
reversal of the decree it is not entitled to protection as an 
innocent purchaser for value, but ifs title is affected in the 
same manner and to the same extent as the title of the 


purchasers. 


1. The relations of the intervening bondholders’ com- 
mittee to the crise and their partictpition in the entry of 
the decree and responsibility for its character. 

The statement which precedes this argument was pre- 
pared especially to show the relation of the purchasers to 
the cause in which the erroneous decree was entered, 
and the nature of the title which the present holder of 
the property derived from the purchasers. 


The trustee’s suit was forced by the commencement 


of the Osgood suit. In its inception this suit seems 


to have been Osgood’s individual enterprise, for which 
the bondholder’s committee (not then in fact in existence), 
were not responsible. But as their first action upon their 
appointment was to associate themselves with him and to 
co-operate to the utmost in endeavoring to attain the ends 


sought to be reached by his suit, and as they joined with 


him in his suit and made him a party with them in their 
proceedings in this cause, they assumed the responsibility 
of his action and sought to further it and profit by it, and 
became parties to it. The Osgood suit was not brought 
in good faith to collect indebtedness claimed by him as due 
to him. It was brought withou' any prior demand of the 
railroad company for payment on request of the trustees 
in the mortgage given to secure his bonds to proceed to 
enforce the security; and the day after it was commenced 
he was tendered in open court the entire principal and 
interest of the bonds which he claimed to own, and re- 
fused to receive it. It was commenced after the holders 
of four-fifths of the bonds had consented to waive the 
default, which had occurred during the panic of 1873, by 
funding the unpaid coupons and three of the subsequent 
coupons; when the railroad company had paid every- 
thing, as presented, falling due under the funding ar- 
rangement, and when the earnings of the company were 
more than sufficient to meet all of the payments which 
the bondholders were entitled to call upon it to make, 
either for interest upon funded coupons or the coupons 


not funded. 


It is apparent from all of the circumstances attending 
the bringing of this suit, that the real purpose was to de- 
feat the funding arrangement by preventing the company 
from paying interest on the funded coupons, and thus 
cause the entire principal to become due, to have the en- 
tire principal of the bonds declared due and presently 
payable by reason of the default which had occurred in 
1873; and to bring about a sale of the railroad at which 
the impracticability of raising so large a sum of money 
would give the first mortgage bondholders the prepon- 
derating purchasing power, with the expectation of reap- 
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ing a benefit from the ruin of the junior incumbrancers 
and the stockholders of the railroad company. In com- 
mon parlance, it was a wrecking scheme in which the 
forms of law were used to accomplish an infamous pur- 
pose. 

The first move made by Osgood placed the railroad 
company hors du combat. Without requesting the rail- 
road company to pay the money which he claimed was 
due to him, without requesting the trustees of the mort- 
gage made to secure his bonds to take action for the col- 
lection of the amount which he claimed to be due to him, 
without notice to any one of his purpose to commence a 
suit, on a purely ex parte application ,to a comparatively 
obscure court many miles distant from the chief offices of 
the company, he procured the appointment of receivers, 
and instantly, almost before the ink was dry on the order 
appointing them, by means of writs of assistance issued 
simultaneously with the orders, seized upon the entire 
property of the railroad company and all of its records 
and papers. 

The railroad company, being absolutely helpless, called 
to its assistance the trustees of the mortgage which 
Osgood sought to foreclose; and probably on advice that 
they could only act effectively in the interests of all par- 
ties whom they represented as trustees upon filing a bill 
under the power granted to them, they filed a bill, nomi- 
nally for foreclosure, but really to recapture the railroad 
from this bold highwayman, and preserve it until their 
duties concerning a foreclosure could be determined, and 
the rights of all persons interested, whether as first or 
junior incumbrancers, or stockholders, could be submitted 
to and determined by a court whose intention to do 


equity was unquestioned. 
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Fully expecting the aid of the bondholders who had 
come into the funding arrangement, and perhaps of all 
the bondholders except Osgood, the trustees solicited in- 
terviews with them, and by personal conferences and by 
a printed circular (353, 354) announced that they had 
filed the bill, and substantially that they had done so with 
the concurrence of the railroad company, and for the pur- 
pose of defeating Osgood’s scheme, and asked their aid 
to accomplish this end. Among others with whom they 
had these communications, was Huidekoper, who had 
come into the funding arrangement, and they besought 
his aid, and the aid of all other bondholders in carrying | 
out this purpose. [But these bondholders, under the lead 
of Huidekoper, instead of assisting them, became their 
chief and finally their successful opponents. Uniting to- 
gether, they agreed to carry out Osgood’s design, and 
agreed as to the proportions of the mortgaged property 
which each was to have after they had cut off all equities 
of redemption. Uniting with Osgood, they became co- 
complainants in his bill, and with Osgood they pressed 
his suit so long as it had any prospect of success, and with 
him tried to have it consolidated with the trustees’ bill. 
Very early in the proceeding, to the end that the princi- 
pal of these funded coupons might become payable irre- 
spective of the alleged fraud on which they sought to set 
aside that agreement, they defeated an effort which was 
made in court to have the receiver pay the interest on the 
funded coupons. With Osgood, they obtained leave to 
intervene in the trustees’ suit, and to be heard therein 
equally with the trustees themselves. (See their circular, 
291.) In their circular to the bondholders, in which 
they announce this fact, they charge that the trustees’ 


suit was not prosecuted in good faith, and that the 
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trustees were interested with the junior incumbrancers 
to prevent a foreclosure and beseech the bondholders to 
make no arrangement by which the junior indebtedness 
could be paid or the property go back into the control 
of the railroad company. In October, 1875, they de- 
manded payment of coupons which fell due in that 
month, for the purpose of giving an additional reason for 
declaring the entire principal of the bonds due. With 
Osgood they filed in. the trustees’ suit their intervening 
petition, alleging that the trustees were _inter- 
ested in the junior incumbrances, and were not prope: 
persons to conduct the proceedings, falsely alleging that 
the funding arrangement originated in fraud (see the 
master’s report, 115), and that the railroad company had 
not complied with its terms by paying the interest, and 
asking that the funding arrangement be set aside, setting 
out in detail the alleged demands of payment and defaults, 
includingy those made by them in October, 1875, which 
by their own action in wrongfully depriving the railroad 
company of the possession and use of its property they 
had rendered inevitable. On all of these they relied for 
declaring the principal of the bonds due, and prayed that 
the facts be ascertained and the cause proceed to im- 
mediate decree. Upon the allegations made by this in- 
tervening petition, they took a large amount of testimony 
and when exceptions were filed to the master’s report, 
together with the trustees’ counsel, caused the case to be 
heard, and moved the court to enter a decree of fore- 
closure and sale. They took an active part in preparing 
and settling the decree, and, as their junior counsel ex- 
presses it, “ rather compelled Mr. Campbell (the trustees’ 
“ solicitor) to enter thatdecree.” (225.) When drafted 


it was submitted to their counsel for approval, and thev 
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were heard before the court as to the terms and con- 
ditions. 

From the beginning until the end of the proceedings 
they were involved in a contest with the trustees. They 
were pressing forward the proceedings, and the trustees 
were hanging back and delaying, and trying to prevent a 
foreclosure. The trustees tried to keep them out of the 
case, but they forced themselves into the suit. (227, 
229.) They forced the cause to be put at issue, and by 
their persistence compelled the entry of the decree. As 
the trustees had prayed for foreclosure, and were seem- 
ingly afraid of losing control of the litigation, they had 
the advantage, and finally brought about the entry of the 
erroneous decree and the sale at which they became the 
purchasers. In short, from the very beginning they pre- 
vented all plans of reorganization or equitable adjustment; 
they insisted upon a decree of foreclosure and sale for 
the entire principal and interest of their debt; they forced 
the entry of this decree, and must be held, not merely to 
have been parties in fact to the cause, but the prime and 
active parties in procuring this decree. 

All this was done by them in strict accordance 
with the terms of the bondholders’ agreements, 
by which they were given the bonds in trust. 
But the plan contemplated by these bondholders, 
and the purpose for which their committee was work- 
ing, was only completely accomplished by their purchase 
of the property, and the creation of a corporation which 
received the title which the committee acquired at the 
sale under the decree, and became their trustee in the ad- 
ministration of the trusts vested by them in their com- 
mittee; and this portion of their agreements was carried 


out to the letter. 
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At the foreclosure sale under this decree, the entry ot 
Which they had procured, the bondholders’ committee, 
through Huidekoper, Shannon and Dennison as a sub- 
committee, purchased the property. The terms of the 
decree provided that payment should be made in cash, 
but the purchasing committee having made the cash pay- 
ment of one-quarter of their bid at the time of the sale, 
were on their petition (124) reciting that they held 2,315 
of the 2,500 Illinois Division first mortgage bonds, and 
1,207 of the 1,500 Indiana Division bonds, and that after 
payment of the preferred claims and costs they would be 
entitled to nearly the entire remainder of their bid, al- 
lowed by the court (127) to surrender the bonds held by 
them without making any further-payment, and the mas- 
ter was directed to make a deed of the property to them. 

Another significant fact to be considered with refer- 
ence to the relations of this bondholders’ committee to 
the cause 1s that after they had purchased at the sale, in 
November, 1877, they procured the entry of a deficiency 
decree in the cause against the Danville company, 
and in their favor, for the balance of the principal and 
interest due on the bonds held by them, thus substituting 
themselves in the place of their trustees, Fosdick and 
Fish, in whose favor as trustees for all of the bond- 
holders the origin decree Was rendered. 

The intervening bondholders’ committee and the bond- 
holders whom they represented and for whom they acted, 
were parties to the cause in a double sense. They were 
parties by representation through their trustees, Fosdick 
and Fish, whose bill was filed in the interest and on be- 


half of all holders of bonds secured by their trust deed. 


On behalf of the bondholders these trustees prayed for 
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a decree of foreclosure and sale. and it was on their bill 


2 
that the court rendered this erroneous decree. They 


in fact bv their own intervention in the 
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Cause 
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The proposition that in foreclosure proceedings brought 
by the trustees of a railroad mortgage the complainants 
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holders of bonds secured bv their mort- 


1that throuoh the trustees the |] lholder 
and that througn these (trustees tie ynahnoiders 
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become and are parties to the cause by representation, 
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he trustees, under a railroad mortgage, represent 
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taeir Denefeclaries in ail things reiaung 


to their common 


interest in the trust property. ‘| he beneticiaries are not 
parties to a suit by them against a stranger to 
‘e the trust, nor to a suit by a stranger against them 
‘In such cases the trustee 1s In court 
‘for and on behalf of the beneficiaries: and they, though 
~ ~ * 


‘not parties, are bound by the judgment.” 
Aerrison, assignee, v. Stewart, 93 U.S., 


The language of his Honor Mr. Justice BRADLEY, in the 


case of Campbell v. A. Lt. Co., 1 Woods, p. 377, very 
aptly and accurately defines the relation of the bondhold- 
ers to the proceedings in which they are not made par- 
ties Inname, but are parties by representation through 
their trustees. He says that: “ Bondholders, if not par- 
‘ties to the suit, were gvas¢ parties, and had the right at 
to intervene and become actual parties.” That 
‘the present suit must be regarded as brought by those 
‘who were guas/ parties or privies to the former suit and 
‘who, as such, were bound by the decree rendered 
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‘therein, unless they can show some ground for setting 
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‘aside the decree which could be set up by the actual 
“parties to the suit.” 


“ Ordinarily the trustees reé present the bondholders in 
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‘all matters of litigation respecting their common and 
‘general rights. Whether thev are plaintiffs seeking a 
‘¢ foreclosure or as subsequent mortgagees, are made de- 
“ fendants, they represent the bondholders for whom the 
‘trusts are held, and a decree ts ordinarily as binding on 
‘such bondholders as if they had been parties. The 
‘bondholders are in such case gva@sé parties to the suit 
“and have the right at any time to intervene and become 
“actual parties.” 


Jones’ Railroad Securities, Sec. 361. 
In Achter v. Ferome, 123 U.S. Rep., 246, this court 
says: “ All the rights the bondholders have or ever had 
rh the trust 
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‘ 


‘in the mortgaged property, they got throu 
“company to which the convevance was “made for then 


. security. As bondholders cl 


iming under the mortgage 
“they can have no interest in the security except that 
‘which the trustee holds and represents. If the trustee 
“acts in good faith, whatever binds him in any legal pro- 
‘ceedings which he begins and carries on to enforce the 
‘trust, to which they are not actual parties, binds them. 
‘« Whatever binds the trustee in the absence of fraud o1 


‘bad taith binds them.” 


Shaw vy. 7. ft. Co.. 100 U. S.. 605, OL. 
First National Bank v. Shedd. 121 U. &.. 
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Bondholders, therefore. in whose behalf a decree 


foreclosure has been procured by their trustee, ore cle arly 
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in no sense strangers to the cause, but are parties by rep- 
resentation, or guas? parties, and are affected with full 
notice of everything done in the cause, and of any errors 
or irregularities in the decree rendered therein. 

That these intervenors became parties in fact to the cause 
by their intervention, and that as parties they were heard in 
the cause and were most active in procuring the entry of 
the decree of foreclosure and sale, is shown conclusively 
by this record. While it appears that no formal order 
was entered upon their intervening petition making them 
in name parties complainant to the cause, yet the record 
shows that their intervening petition itself was treated as 
a pleading in the cause, that they were permitted to pro- 
ceed and take evidence upon which to procure the mas- 
ter’s report as foundation for the entry of the decree of 
foreclosure and sale; and that they by their insistance 
thereafter procured the entry of the decree and were 
heard before the court concerning it, not to speak of their 
recognition in the cause upon all other matters arising 
therein after their intervention. It cannot be contested, 
we submit, but that they were permitted to become and 


did become parties in fact to the cause. 


| NOTE. The fact that no formal order was entered on 


their intervening petition making them parties in name 
to the cause, is probably to be explained by the course 
which the proceedings took. The answer of the Dan- 
vile company to the cross-bill of the Chicago and ‘East- 
ern Illinois Railroad Company alleges, (page 187), that 
on June 10, 1875, the bondholders’ committee were made 
co-complainants with Osgood in the Osgood cuse and 
tiled their amended bill of complaint therein; that on July 
19, 1575, they entered a motion to consolidate the Osgood 


cause with the cause of the trustees, which motion the 
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court overruled, but entered an order allowing the com- 
plainants in the Osgood suit to intervene in the cause of 
Fosdick and Fish for the protection of the interests of 
the first mortgage bondholders, and that thereafter the 
complainants in the Osgood cause became parties to the 
cause of the trustees by intervention. ‘The order which 
is referred to in this answer does not appear in this rec- 
ord, but it does appear from the affidavit of _Huidekoper 
(183) to the cross-bill of the Chicago and Eastern Il- 
nois Railroad Company, that an application was made to 
consolidate the Osgood suit with the trustees suit, and 
refused by the court; it further appears that the interven- 
ing bondholders became co-complainants with Osgood in 
his suit and filed their amended bill therein, and in their 
own circular under date of August 10, 1875, they state 
that they have been allowed by the court to intervene ta 
the Fosdick suit. of foreclosure with the same right to be 
heard in that cause, and to the same extent as the trustees 
themselves; and this circular being issued six months 
prior to the filing of their intervening petition in the Fos- 
dick and Fish case must refer to the order in the 
Osgood case made by the court on refusing the 
motion to consolidate the two causes. That order 


having been made in the Osgood suit, it was 


probably not deemed necessary to repeat it. At 


any rate the intervenors themselves both before and after 
filing their petition of intervention in January, 7576, and 
from that time until the entry of the decree, acted as if 
they were parties to the cause, and were treated as such 
by the court, and must be now considered to have been 
parties not merely by representation through their trus- 
tees in the mortgage given to secure their bonds, but 
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parties in fact intervening to protect the interests of the 
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first mortgage bondholders who had appointed them 
their committee to represent and act for them. | 

Whether considered as guas/ parties to the cause by 
representation through their trustees, Fosdick and Fish, 
or as having become by intervention parties in fact to 
the cause, the title which they acquired by purchase at 
the sale under the decree, was but a defeasible title, sub- 
ject to become a nullity by the reversal of the decree un- 
der which the sale was had. They purchased subject to 
the risk of losing their title by the subsequent reversal of 
the decree, a risk which was made all the more apparent 
to them at the sale by the fact that appeals from the de- 
cree had even then been prayed and allowed, and appeal 
bonds had been filed in the cause by both the appellant 
and the railroad company. 

The rule is now almost universally established that 
where parties to a cause, or their privies in interest, or 
their attorneys, become purchasers at a sale under the 
judgment or decree rendered in the cause, they acquire 
by their purchase only a defeasible title; and if the judg- 
ment or decree under which the sale is had, is subse- 
quently reversed, their ti'le acquired by purchase at the 
sale becomes an absolute nullity. 

This rule is now established as the law of this court 
and of the courts of Illinois, and is recognized by the 
courts of almost all of the states. 

Galpin v. Page, 18 Wall., 350. 
McLagan vy. Brown, 11 ll, 523, 524.. 
Mc Filtonyv. Love, 13 Ml., 486. 
Dickerman v. Burgess, 20 Ml., 276. 
Fergus v. Woodworth, 44 MIll., 385. 
Mason v. Thomas, 24 ill, 287. 

flays v. Cassell, 70 Il., 669. 
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Smithy. Britlengham, 109 Mll., 552. 
‘Ffackson v. Caldwell, 1 Cowen, 644. 
Simmonds v. Catlin, 2 Caine., 61. 
Datur v. Tray, T. & PR. Co., 2 Hill, 629. 
Murray v Berdell, 98 N. Y., 480. 
fteynolds v. Harris, 14 Cal., 667. 
fteynolds v. Hosmer, 45 Fd. 
Hubbell vy. Broadwell’s Admrs., 8 Ohio, 120. 
Gott v. Pawill, 41 Mo., 416. 
1. & S. F. Ry. Co. v. Brown, 43 Mo., 294. 
Marks v. Cowles, 61 Ala., 302. 
McDonald vy. Mobile L. Ins. Co., 65 Td., 

350. 
Strand v. Casey, 25 Texas, 754. 
Toogood V. Franklin, 27 lowa, 239. 
Buchanan v. Clark, 10 Grattan, 164. 
Freeman on Judgments, § 485. 


Freeman on Executions, § 347. 


The principles upon which this rule rests are. that 
being parties or privies to the cause or the attorneys in 
the cause, the law imputes to them notice and knowledge 
of the defects and errors in the judgment or decree . 
which cause its subsequent reversal, and holds them re- 
sponsible for the errors, and they cannot therefore be 
deemed Jona fide purchasers without notice, who alone 
can by purchase at sale under a judgment or decree, 
which is subsequently reversed for errors or irregularities, 
acquire a good title, unaffected by the reversal; that by 
reversal, the judgment or decree itself becomes a mere 
nullity and every thing that has been done under it by 
way of execution or sale save and except so far as con- 
cerns the rights of strangers to the cause, who in 


good faith and without knowledge and for value have 


acted under it or purchased at any sale had under it: 
and that the judgment or decree having become by 
reversal a nullity, it is deprived of all force or benefit in 
favor of the party obtaining it or those in privity with 
him, the defendant is to be restored to all things which he 
has lost by the judgment, and the party obtaining, through 
it before reversal, any advantage or benefit must restore 
in specie what he got to the other party, after reversal, 
and cannot take any profit or advantage by it. As the 
judgment is, until reversed Prvma facze valid, when the 
court rendering it had jurisdiction, any person who is a 
stranger to the cause, and to whom the law does not 
impute knowledge of the errors in the judgment, and 
who in good faith and for value purchases at a sale under 
the judgment, acquires a good title, unaffected by its 
subsequent reversal. ‘The law throws its mantle over the 
bona fide purchaser for value without notice, who acts 
under and acquires a title to property under a judgment 
or decree, which is przma facie valid, and forbids that his 
title be disturbed by a subsequent reversal of the judg- 
ment; but this exemption exists only in favor of one who 
is a stranger to the proceeding and not affected with 
notice of the errors in it, and parties to the cause or their 
privies in interest or their beneficiaries, in whose behalf 
they are proceeding, or their attorneys are not without 
knowledge of the errors and defects in the proceedings, 
but to them the law imputes Knowledge; they are not 
strangers to the cause, and cannot acquire an indefeasible 
title by purchasing at a sale under the decree rendered 
in it. 

In Galpin v. Page, 18 Wall., 350, where, at a sale 
under a decree, which was subsequently reversed, the 


property was purchased by one of the plaintiff’s attorneys, 
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this court held that the title acquired by this purchaser at 
the sale fell with the decree when reversed. It says 
(page 373): “The decree, being thus reversed, the title 
acquired by Page, the purchaser at the commissioner’s 
sale falls with it. He was one of the attorneys of the 
plaintiff, Gray, and the law imputes to him knowledge of 
the defects in the proceedings, which were taken under his 
direction and that of his co-partners, to obtain service on 
the infant. ‘The conveyance by him of an undivided half 
to his law partner, also one of the plaintiff’s attorneys, 
was made after the decree of the district court had been 
reversed for want of jurisdiction over the infant. The 
partner also took his interest with knowledge of this 
defect. The protection which thé law gives to a pur- 
chaser at judicial sales is not extended in such cases to 
the attorney of the party, who is presumed to be cognizant 
of all the proceedings. 


The court then cites from the opinion in reynolds v. 
flarris, 14 Cal., 680, that “a party obtaining through the 
“ judgment before reversal any advantage or benefit must 
‘‘restore what he got to the other party after reversal ”’, 
and says: that “according to that law, the purchasers 
“being the attorneys of the parties, and slanding tn the 
“ same position as the parties, could not maintain thetr title 
“ independent of any defects of jurisdiction in the proceed- 
“ngs.” 

The Illinois court is equally clear in stating this rule: 
In McLagan v. Brown, 11 Iil., 523, 524, the court accepts 
as sound the proposition that the plaintiff in an irregular 
judgment does not acquire at purchase under it a good 
title, “« because he is responsible for, and is supposed to be 
‘‘ cognizant of all the irregularities and errors in his judg- 
‘¢ ment.” 
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In MWe Filton v. Love, 13 Ill., 486, McJilton became the 
assignee of a judgment rendered in an attachment pro- 
ceeding based on a judgment of a Missouri court, and the 
purchaser at the sale under the judgment; but before the 
time for redemption expired, the judgment debtor filed a 
bill showing that the judgment though valid when ren- 
dered had become invalid by reason of the reversal of the 
Missouri judgment. It was held that McJilton took the 
judgment subject to all infirmities, and the reversal of the 
judgment by the Missouri court, on which the Illinois 
judgment was founded, operated to divest him of any 
right or title under his purchase. The court says (494): 
‘‘The law is well settled, that if a judgment is reversed 
‘the parties are to be restored to their original rights so far 
“as it can be done without prejudice to third persons. If 
‘the plaintiff has derived any benefit from the judgment he 
‘+ must make as full restitution to the defendant as the cir- 
‘cumstances of the case will permit. * * * If he has 
“ purchased in property under the judgment, and still 
‘retains the ownership, the defendant may recover the 
“specific property in the appropriate action. * * * 
‘* McJilton occupies no more favorable position. He is not 
‘“astranger tothe judgment. He is not entitled to protec- 
“tion as a dona fide purchaser under an erroneous judg- 
‘ment. He was the assignee of the judgment, and had 
“ control of the execut’on when he became the purchaser 
“of the lands.” 


In Dickerman v. Burgess, 20 Ul., 276, the court says: 


. 
© 


It is a rule in equity that a party to a suit purchasing 
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‘ property sold under an execution is chargeable with 
‘notice of all irregularities attending the sale; and so is 
“his attorney, who conducts the proceedings.” And 


again (page 279): ‘“ The rule is, that when the plaintiff 
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‘in the judgment becomes the purchaser, he is respons- 
“ible for, and is supposed to be cognizant of all the 
‘irregularities and errors both in the judgment and the 
‘‘ proceedings under the execution.” 

In //ayes v. Cassell, 70 Ill., 670, where, at execution sale 


the property had been purchased by the plaintiff's attor- 


ney, the sale was set aside on the motion of the judgment 
debtor on reversal of the judgment, the court holding 
that the plaintiff’s attorney could not be considered a 
bona fide purchaser, but purchased at his peril. 

In Hobson v. Awan, 72 Ill., 156, the court says: “A 
“ purchaser under an execution issued upon a judgment 
‘in his own favor is equitably bound to make restoration 
“to the judgment creditor on a reversal of the judgment 
“ because he is a privy and a party to the error, and equity 
“will not allow him to profit by his own error.” 

In Smith v. Brittenham, 109 Ill., 552, the court states, 
as a general rule, that where a purchase its made in good 
faith under a judgment or decree to which the purchaser 
is not a party, and there is no defect of jurisdiction, the 
purchaser will hold the estate, notwithstanding a subse- 
quent reversal for error of the judgment or decree; “ but 
‘this rule has no application where a plaintiff in a judg- 
‘‘ment or decree, or his attorney, is the purchaser. In 
«such case the purchaser takes the title subject to be 
« divested by a subsequent reversal.” 

The case of Aeynolds v. Harris, 14 Cal., 680, is analo- 
gous to the case of Jc Filton v. Love, supra, but carries 
wa the rule further. It holds that where the plaintiff pur- 
chases at execution sale and thereafter assigns his judg- 
ment and all interest and right as purchaser, and the 


judgment is subsequently reversed, the sale must be set 
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aside; and that the assignee of the judgment and of the 
sheriff ’s certificate stands in the shoes of the purchaser, 
and is not a Jona fide purchaser without notice; that 
to establish the right to hold the property as a dona 
fide purchaser he would have to show that he paid the 
purchase money in full, and also that he purchased the 
legal title and not a mere equity or lien. 

In ff. & S. F..R. Co. v. Brown, 43 Mo., 294, a 
sale under a judgment was set aside after reversal of 
the judgment, the purchaser at the sale having been at- 
torney for the judgment plaintiff; the court says: “The 
“ defendant was entitled to be restored to the condition in 
‘‘ which it stood previous to the judgment, and to restitu- 
“tion of everything that it had lost and which remained 
“in the hands of the adverse party, his agents, attorneys 
“or privics. Linder (the purchaser) was the attorney 
“who gave direction to the whole matter; he was cogni- 
‘*‘ zant of all the facts, and is, therefore, chargeable in the 
‘¢same manner as the plaintiff himself.” 

In Stroud v. Casey, 25 Texas, 754, the court says: 
« The plaintiff in execution and his attorney who recovers 
‘the judgment are deemed to be purchasers with notice 
“of all the irreguiarities in the proceedings and judg- 
‘‘ment in the suit”; and the reversal of the judgment is 
held to put an end to their title under the sale. 

In Buchanan v. Clark, 10 Gratt., 164, a bill was filed 
by sureties seeking to have a judgment which had béen 
taken against them declared a lien upon lands, which they 
alleged had belonged to the debtor and were subject to 
the lien of the judgment, and to be subrogated to the 
rights of the judgment creditor. The lands had been 
conveyed by the debtor to the defendants, who contested 


the lien claimed. Decree was rendered for sale of the 


lands; they were sold and bought in by a representative 
of some of the defendants. On appeal it was held that 
the sale was erroneous, and the cause was reversed. The 
court says (page 150): “The sale was confirmed and 
“the conveyance to the purchaser ordered by the final 
“decree, and as the appeal brings up the whole of the 
‘‘ decree and suspended its execution, the claim of the 
“ purchaser must fall with the reversal of the decree, un- 
‘‘]less there was some reason to affirm it so far as it con- 
“ firmed the sale and directed a conveyance. Nothing of 
“that kind appears. On the contrary, the purchaser ts 
“ the representative of the trustee in the deed of trust who 
“ was the creditor in one of the debts provided for, and one 
“ of three assignees of the other debt, He does not occupy 
‘© the position of a stranger to the controversy, who pur- 
“* chased without knowing the conditions of the sale, but ts 
“the party chiefly benefited by the proceedings complained 
é of.” 

In Murray v. Berdell, 98 N. Y. Rep., 480, motion was 
made for restitution by defendant Berdell under the pro- 
vision of the New York code that upon reversal of the 
final judgment, the Appellate court is authorized to make 
or compel restitution of property lost by means of the 
erroneous judgment. The property had been sold pur- 
suant to a decree which was subsequently reversed; at 
the sale the property was purchased by trustees for judg- 
ment creditors who had been the plaintiffs in the equity 
cause in which the erroneous decree had been rendered. 
The court says, (page 485): “It is certain that if the 
‘¢ purchasers Murray and Wallace had been dona fice pur- 
« chasers for value, their title under the sheriff’s deed could 
“not have been disturbed, because the judgment in this 


‘ action was then in full force. and the only recourse of 
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«“ Berdell would have been against the plaintiffs in the 
« judgmant to compel the value or the purchase price of 
‘‘ the property sold, to be restored or to be deposited, to 
“ await the event of the cause. J/urray and Wallace 
“ were not, however, bona fide purchasers for value. They 
“© purchased as trustees for the judgment creditors of Robert 
“ Ff, Berdell and in pursurnce of an agreement between 
‘them. So faras it appears, Murray still holds the prop- 
‘ erty as the sole survivor of the saidtrustees. * * * 
‘‘ The defendant Charles P. Berdell consequently stands 
“in the position of a party whose property has_ been 
« taken out of his possession under an erroneous judg- 
‘ ment which has since been reversed; ‘he property hav- 
“ ne been bought in for the benefit of the plaintiffs im the 
“© gudoment, and being still in the hands of their trustee. 
« These facts in our opinion present a proper case for 
“ restitution under Sec. 1,323 of the code.” 

Whoever stands then in such relation to the cause that 
the law imputes to him notice of, and knowledge of the 
proceedings in the cause and of the irregularities and 
errors that may have been made therein, is not a stranger 
to the cause, and can by purchasing at a sale under the 
judgment rendered therein only acquire a defeasible title, 
and purchases subject to the risk of losing his title 
in case the judgment shall be subsequently reversed. 
Parties to the cause, or their privies in interest, benefi- 
ciaries represented by their trustees for and on behalf of 
whom the case is prosecuted, and who are bound by the 
judgment, and are guas/ parties to the cause, parties who 
intervene in their own right and as trustees for others 
and become parties in fact to the cause, attorneys who 
act for the parties to the cause, in short everyone who, 


by his relations to and interest in the proceeding is sO 


connected with it that the law will impute to him notice 


of the proceedings therein, and of errors and irregularities 


| in the judgment, is included within this rule. 
a The rule does not extend to dona fide purchasers for 
: value and without notice. They are strangers to the 


cause, not affected with notice of the errors in the 
proceedings; the judgment is prima facie valid, and by 
their purchase they acquire a good utle, and are not af- 
fected by the reversal of the judgment. 

The effect of the reversal of this decree upon the title 
acquired by the bondholders’ committee, Huidekoper, 
Shannon and Dennison depends entirely upon whether 
| they shall be considered strangers to the cause and dona 
fide purchasers for value and without notice, or whether 
they shall be considered parties in interest and by repre- 
+. sentation and by their intervention to have become par- 

ties in fact, so as to be affected by the error in the decree, 
| and to have notice imputed to them by law. It does not 


seem to us possible, that there can be any question but 


| that they were not strangers to the cause, and were af- 
fected by the error in the decree, and that the law will 


impute notice to them thereof. They, together with all 
of the bondholders for whom they were acting in their 
intervention and purchase, were parties to the cause, by 
representation and through their trustees, Fosdick and 


Fish; the erroneous decree of foreclosure and sale was 


} procured for their benefit and in their interest and to pay 
= od their bonds; their trustees were in court for them, and 
they were bound by their acts in the cause and by the 
decree, and affected with notice of every act and 
proceeding taken in the cause by their trustees. 
They were not parties in name to the cause, because 


it was not necessary that they should be, as their trus- 
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tees had full power to represent them, and enforce in 
their behalf their equities; but they were, through their 
trustees, guas? parties, and could become actual partivs 


by intervening. They did intervene before the decree 


and became parties in fact; they were active participants 


in the proceedings, and in fact forced the entry of this 


decree. 


As holders of all but 172 of the bonds, they re- 


ceived substantially the entire benefit of the decree, and 
practically used their bonds in buying the property at 
the sale; and not only this, but they procured, subse- 


quently, the entry of a decree in their behalf for the en- 


tire balance remaining due on the original decree after 
crediting the amount of their bid, thus treating the decree 
as rendered for them and themselves as the sole complain- 
ants to the cause. These bondholders were, as we 


have seen, peculiarly chargeable with notice of the 
errors for which the decree was reversed, for they 
brought about the action of the trustees by insist- 
ing in the Osgood suit upon this erroneous view 
of the mortgage, and they induced the court by 


their persistent efforts as intervenors in the suit to 


adopt it, and grant them a decree in accordance with it. 
It may be that the trustees themselves and their counsel 
held the same erroneous view of the law, but to them 


personally it was a matter of indifference as to what view 
was taken by the court, while the bondholders were per- 
sonally interested in and directly benefited by procuring 
a decree upon this basis. ‘The proposition that the trus- 


tees would have been chargeable with notice, if they had 


purchased at the sale, but that the persons who procured 


the entry of the erroneous decree and have received the 


entire benefit of it are not chargeable with notice of its 


errors, or that the solicitor of the trustees was charge- 
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able with notice and responsible for these errors, while 
the bondholders and consequently their solicitor, who in 
fact induced the court to adopt them, would not have 
been affected with notice of them, seems absurd. 
We submit that the proposition that they were strang- 
ers to the cause, not affected with notice of the pro- 
ceedings and of the errors in the decree, and were 
bona fide purchasers for value and without notice, and 
acquired a good title, unaffected by the reversal of the 
decree, cannot be successfully maintained. We think that 
this court will hold that they were parties to the cause in in- 
terest, by representation and intervention, and that they 
bought subject to the risk of losing their title by reversal 
of the decree, and only acquired a defeasible title by their 


purchase. 


2. Lhe purchasing committee were not bona fide pur- 
chasers for value. 

{ndependently of the question as to whether the rela- 
tions of the bondholders’ committee to the cause were 
not such as to forbid their acquiring anything more than 
a defeasible title by their purchase, they would not be 
entitled to the protection which the law extends to dona 
fide purchasers for value, for the reason that they have 
never paid the greater part of the purchase price, except 
by a credit on the decree, and were not innocent purchasers. 
At the sale they bid in the property for $1,450,000, and 
paid to the master in cash, under the terms of the decree, 
a quarter of their bid. They then procured an order 
that on surrendering their bonds they should receive a 
deed, and under this order they deposited their bonds with 
the master and received from him his deeds, and there- 


upon entered into possession of the property, and it has 


S 
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been held by them and their successors ever since; but 
neither they nor their successors have ever paid the re- 
mainder of the purchase price of the property. They 
evidently did not consider themselves as parting with 
their bonds or with the ownership of them, for they sub- 
sequently took a decree in their own favor against the 
railroad company for the full amount remaining due on 
the original decree in favor of their trustees, after credit- 
ing the amount of their bid. (See Aac/road Co. v. Fosdick, 
106 U.S., 84.) The effect of this was that they used 
the original decree to buy the property with, and _ that 
they paid their bid by a credit to that amount on the 
decree. 

It is also evident that they considered the reversal of 
the foreclosure decree as wiping out the credit given on 
the decree in purchase of the property, and as restoring 
to them their claim in full on the bonds held by them for 
principal and interest, for after the cause was remanded, 
on May 31, 1882, alleging themselves to be the holders 
of these very bonds, which they had surrendered to or 
deposited with the master as payment for their bid, they 
served their trustees with notice of alleged defaults in 
payment of interest coupons on the part of the railroad 
company, and of their election “as holders of a majority 
of said bonds,” that the principal shall become imme- 
diately due; and demand of them that they proceed “ to 
«collect both principal and interest of all of the $2,500,- 
‘©9000 bonds by filing a supplemental bill, * * * and 
‘securing as speedily as possible a final decree to appro- 
“ priate the net proceeds of the sale of said property as 
“the same was contirmed on February 26, 1877, to the 
“payment of the said first mortgage bonds and interest 


‘thereon. | 155. 
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The last clause of this notice is somewhat ambiguous; 
but it would seem to be intended as a qualification of the 
preceding request to the trustees to proceed to collect the 
principal and interest of the bonds, and as a suggestion 
to the trustees to found the supplemental bill they are 
asked to file upon a recognition of the former sale. The 
real purpose which they had in view in giving this notice 
was, if possible, to cure the errors in the former proceed- 
ing, but without disturbing the prior sale. It was not 
given to lay a foundation for a new decree of 
foreclosure; but, on the contrary, they wanted 
the trustees to recognize and admit in the supple- 
mental proceedings the validity of their purchase, and 
not to ask for a re-sale of the praperty, but to aim at se- 
curing a final decree to “appropriate” the net proceeds 
of the prior sale to the payment of the bonds and in- 
terest. As they were the holders of the bonds, and had 
already “appropriated” the net proceeds of their bid to 
the payment of the bonds by not paying the bid but giv- 
ing credit pro fanto on the bonds (the result of which 
was that there were no net proceeds), there is something 
supremely humerous about this suggesuon as to the de- 
cree, the trustees should procure. 

As holders of the bonds and the beneficiaries, on whose 
behalf and at whose instance the trustees were acting, 
they occupied a position in direct conflict with their claim 
of being innocent purchasers at the sale, not affected by 
the reversal of the decree. 

By their own action and through their trustees they 
had wrongfully procured a decree of foreclosure for the 
principal as well as interest, and had caused the property 


to be sold under it. In this branch of the cause they 
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were acting (and so asserted) as parties to the cause for 
whose benefit the foreclosure was sought. 

They purchased at this sale but never have paid the 
purchase money. As holders of the bonds and benefi- 
ciaries under the decree they had themselves substituted 
in place of their trustees and procured a decree for pay- 
ment to them of the remainder of the decree, after 
crediting their bid; and when the decree is reversed 
they again take the position of holders of the bonds 
and seek by giving notice to their trustees to lay a 
proper foundation for a foreclosure for the principal of the 
bonds, though at the same time and in the notice itself 
they seek to protect themselves as purchasers. Later, in 
the supplemental proceedings, when made parties as in- 
tervenors to the amendment to the supplemental bill of 
the trustees, they asserted that they were not parties to 
the original proceedinys and were entitled to the protec- 
tion extended by the law to innocent third parties (mean- 
ing to assert, we presume, that they were dona fide pur- 
chasers at the sale for value and without notice). And 
the decree from which this appeal is prosecuted, after 
finding the amount of the principal and interest due on 
the first mortgage bonds and rendering a decree in favor 
of the trustees and against the railroad company for that 
amount, credits that decree with the amount of the bid at 
the original sale, less costs, etc., “as Huidekoper, Shan- 
‘non and Dennison, the original purchasers * * * 
“are the holders of all the bonds,” etc., except 172. 

The claim that they were innocent purchasers for 
value cannot be supported. They purchased with the 
decree, not with their money. The only form of pay- 
ment, which they made as to three-fourths of their bid, 


was to credit it on the decree, when they procured the 


%. 
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decree in their favor for the balance remaining due on the 
original decree; and the reversal of the foreclosure de- 
cree made this form of payment a nullity, and restored 
in full force the liability of the railroad company on the 
bonds. It is not material for the purposes of our argu- 
ment, whether the purchasing committee sought to pay 
the remainder of their bid by the surrender of their 
bonds or by giving credit on the decree; but as the order 
of the court touching the surrender of the bonds does 
not purport to cancel any part of the bonded indebted- 
ness, and as they did subsequently give credit on the de- 
cree to the extent of the remainder of their bid by pro- 
curing a deficiency decree in their own favor, we have 
treated that as the form of payment adopted. The posi- 
tion of the purchaser at foreclosure sale, who unaffected 
with notice of error in the decree buys the property and 
pays his money in good faith for it, is wholly different 
from that of the judgment creditor, who does not part 
with his money in buying the property, but pays for it 
by giving credit on the decree. In the one case, the pur- 
chaser is a dona fide purchaser for value without notice 
and is not affected by reversal of the decree, and takes 
an indefeasible title. The law protects him in his purchase, 
because in proper reliance upon the validity of the decree, 
le had parted with his money in good faith. If he were 
to lose the property, in case the decree 1s subsequently 
reversed, he would lose both his money and the property. 
gut in the other case where the judgment creditor, or the 
holder of the judgment by assignment, on the beneficiary 
under the decree, buvs in the property at the sale, pay- 
ing his bid by a credit on the indebtedness to satisfy 
which it is sold, he has parted with nothing, and is not a 


bona fide purchaser for value within the protection of the 
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law, so as to make his title indefeasible and unaffected 
by reversal of the judgment or decree. His title acquired 
by such purchase is only a defeasible title; the reversal 
of the decree or judgment destroys it, restoring the 
property to the debtor, and the indebtedness to the credi- 
tor. The purchaser in such case is not injured, as he 
has the same claim and right against the debtor that the 
judgment represented. 

Reynolds v. Harris, 14 Cal., 667, 680. 

Corwith v. State Bank, 13 Wis., 289, 291. 

Hubbell vy. Broadwell’s . ldnirs., 8 Ohio. 

Mc ‘Filton. Love, 13 Il., 486. 


The distinction between the two cases is, in other 
words, that the dona fide purchaser for value bases his 
title on the payment of money in good faith at the sale, 
in reliance upon the apparent validity of the judgment, 
while the judgment creditor, or the beneficiary under it, 
has not parted with anything, but has simply given a tem- 
porary credit on his judgment, which is restored to him 
on its reversal. 

Even as between a purchaser, who makes payment by 
crediting the debtor with the amount of a pre-existing 
indebtedness, or by crediting on his judgment the amount 
of his bid, and a stranger, who claims some equity or 
right in the property, of which the purchaser had notice, 
as by an unrecorded deed or mortgage, the weight of au- 
thority denies to such purchaser the protection of an inno- 
cent purchaser, for value without notice. 

Freeman on Executions, § 344. 


Hermann on Executions, § 328. 


The court must either hold that the greater part of the 


purchase price has never been paid, and therefore they 


-® 


, 
-~ ® 
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were not dona fide purchasers within the meaning of the 
law, and did not, by their purchase, acquire an indefeasi- 
ble title, or that the attempted payment by means of a 
credit on the decree, did not make them innocent pur- 
chasers for value, so as not to be affected by the reversal 
of the decree, but that they were, in fact, parties, and so 
far as they sought to. satisfy their bid by surrender of 
their bonds and credit on the decree, they have parted 
with nothing, and by the reversal of the decree their title 
as purchasers fell, and they were restored to their equi- 
ties as holders of the bonds. 

It cannot be successfully contended that the cash pay- 
ment of one-fourth of their bid in any way altered their 
status, and made them dona fide -purchasers for value. 
The rule is universally established that the purchase 
money must be paid in full to give to the purchaser the 
rights and standing of a dona pde purchaser for value 
without notice, and bring him within the protection ex- 
tended by law to innocent purchasers for value. 

Swayze v. Burke, 12 Pet., 11, 25. 
Wormiley v. Wormley, 8 Wheat., 422. 
Boone v. Niles, 10 Pet., 211, 212. 


Wood v. Mann, 1 Sumn., C. C. Rep., 506. 


The money must have been fully paid, or else the pay- 
ment secured in such way that the court could not re- 
lieve the purchaser from its payment, for otherwise, as is 
said by Lord Hardwicke, in //arrison v. Southcate, 1 Atk., 


538, “you are not hurt.” 


2 Sugdon on V endors. 759. 
Thomas v. Stone. Walker Ch. Rep. ( Mich.), 


117. 


In Dresser Vv. Feailroad Company, 93 ‘.  % Q2, if 1S 
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held that a dona fide purchaser of negotiable paper who 
has paid only part of the consideration when he receives 
notice of fraud, is protected only as to the amount paid 
at that time; but he is not a purchaser in good faith as to 
what he pays after notice. This rule would not apply 
in favor of a purchaser of real estate, and has no appli- 
cation whatever in favor of this purchasing committee. 
They were parties by representation, parties in interest, 
and parties in fact to the cause; they were chiefly instru- 
mental in procuring the entry of the erroneous decree, 
and had notice in fact of the errors in the decree, and 
bore such relations to the cause that the law necessarily 
imputes notice to them, so that their payment of the 
quarter of their bid to the master cannot possibly give 
them any right or equity as against the property or the 
railroad company or the appellant. Moreover this money 
was applied by the court for their own benefit, and used 
to pay the costs of the foreclosure proceeding which they 
had wrongfully incurred and caused to be incurred, to 
satisfy preferred claims against the property and thereby 
periect their lien as first mortgage bondholders upon the 
property, and the remainder distributed among the bond- 
holders, the greater part being paid to the holders of 
bonds who did not join in the trust under which the 
purchasing committee was acting. So far as this 
money was paid to bondholders who were not repre- 
sented by the purchasing committee, we should have 
no doubt but that the purchasing committee would be 
entitled as against these bondholders to be subroga- 
ted to their equities to the extent of the money which had 
been actually paid to them; but the reversal of the de- 
cree, while it restored to the bondholders all of their 


original equities and rights, did not give these purchasers 


a 
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a right to recover back this money which was paid by 
them or any lien on the property for it, because they were 
affected with notice of the errors in the decree and pa‘d 
the money with this notice, and because they were pri- 
marily responsible for the errors and were not innocent 
parties to the transaction in any sense; and further, be- 
cause the money has been used entirely for their own 
benefit. The fact, therefore, that they made this cash 
payment, cannot from any point of view give them any 
equitable right or interest in the property, and does not 
serve to vest in them any legal right. They have never 
paid the purchase price in full in such manner as to con- 
stitute them dona fide purchasers for value without notice; 
the surrender of their bonds and credit upon the decree 
was not such payment as to give them an indefeasible title 
not affected by the reversal of the decree; they have 
parted with nothing, and by the reversal of the decree 
became restored to all of their original equities and rights, 
but lost their title. 

We submit, therefore, on this branch of the case, that 
this bondholders’ committee did not acquire by their pur- 
chase anything more than a defeasible title, and that they 
bought subject to the risk of losing their title by the sub- 
sequent reversal of the decree; first, because they were 
parties to the cause by representation and in interest and 
became parties by their intervention, and were, therefore, 
affected with notice of the errors and irregularities of the 
decree; and they were primarily responsible for the entry 
of this decree and the errors in it that caused its reversal, 
anid cannot derive any advantage or profit through it; and 
secondly, because they were not dona fide purchasers for 
value and have never paid the purchase price for the 
property within the equitable principles which protects 


innocent purchasers for value. 
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> The coutrmation of the sale by the court did not Live 


any greater validity to their purchase or prevent the re- 
versal of the decree from overturning their defeasible title. 


This order was dependent upon the decree, and fell with it. 


The sale took place on February 7, 1877, and Feb- 
ruary 17th, the master filed his report of the sale (117 
to 121). An order was thereupon entered directing that 
the report and sale be confirmed unless objections be 
filed by the Friday following. The only exceptions filed 
were those of one Slaughter, a bondholder, and upon the 
hearing on February 26, 1877, they were overruled and 
an order was entered finally confirming the sale. (The 
sequence of these proceedings is very concisely stated in 
the opinion on re-hearing in /ta‘/road Co. v. Fosdick., 106 
U. S., 82.) 

The answer and cross-bill of the Chicago and Eastern 
Illinois Railroad Company each refer to the confirmation 
of the sale and allege that no appeal was taken from this 
order, and claim that this order stands unreversed, and 
has never been vacated or set aside but remains in full 
force; and it is insisted that this order not being appealed 
from and being (as asserted) unreversed, the title ac- 
quired by the purchasing committee by the sale cannot 
be disputed. (173, 176.) 

By the reversal of the decree of foreclosure and sale, 
everything done under it, and every order dependent 
upon it, fell with it. The sale depended for its validity 
upon the decree, and the contirmation gave it no higher 
g¢ than the decree itself. It is true that the order 


confirming the sale was an appeallable order, but an ap- 


standin 


peal from it would only bring before this court for review 


the sale itself. We understand the decision upon the re- 


_ f 


67 


‘ 


‘hearing in Aeailroad Co. v. Fosdick. 106 U. S.. 8 1, to be 


that all decretal orders that followed the decree fell with 
the decree. As to the title acquired by the purchasing 
comm.ttee by their purchase at this sale, there is but the 
one question, which we have discussed at such length, 
as to whether or not they were strangers to the cause 
and done fide purchasers for value, without notice, and 
acquired anything more than a defeasible title. With 
that question the confirmation of the sale has nothing to 
do, and it cannot in any way add to the validity of their 
title, or prevent the reversal of the decree from rendering 
their title a nullity, if they were, as we contend, parties 
to the cause and affected with notice of the errors in the 


decree, and were not dona fde parchasers for value. 


4. The Chicagoand Eastern Illinots Railroad Company 
was not a bona fide purchaser for value, but merely a suc- 
cessor tn trust to the bondholders committee: tt was a crea- 
ture of the boitholders, brought into being by their com- 
mittee as a means of carrying tnto cffect the plan, under 
which the committee was appointed and took part tn the 
cause and procured the entry of the decree and became the 
purchasers al the sale; and it acquired by their conveyance 
nothing more than the defeasible title held by the bondhold- 
ers committee. It stands in their shoes, and the reversal 


of the decree took away als title. 


The agreement of the first mortgage bondhold:rs of 
the [Illinois Division, under which the bonds were depos- 
ited in trust, and Huidekoper and his associates appointed 
a trust committee, and given power to act for and repre- 
sent the bondholders, expressly provides that the commit- 
tee shall take the necessary steps to enforce the security 


of the mortgage and obtain payment of the principal and 


6 
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interest; that they shall purchase the property in case of 
sale, the bondholders agreeing to pay the portion of the 
purchase money required to be paid in money, and to 
put their bonds under the control of the committee to be 
used by them in the enforcement of the security and pur- 
chase of the property; that upon purch ising the property 
the committee shall take a conveyance and possession of 
it in trust for the bondholders, and shall without unnec- 
essary delay dispose of the property by placing it under 
anew corporate organization to be composed of these bond- 
holders. The fifth clause of this agreement contains spe- 
cific provisions as to the formation of this new corpora- 
tion, the conveyance to it of the property to be purchased 
by the trust committee, the amount of its capital stock, 
the whole of which «shall be given to said committee ” 
and distributed by it among the bondholders pro rata. 
It also provides very fully and specifically for the issu- 
ance and distribution among the subscribers of mortgage 
bonds to be issued by this new corporation, 500 of which 
should be given a preference and used for improvement 
purposes. 

By supplemental agreement, they provide, that if the 
holders of the first mortgage bonds of the Indiana divi- 
sion, should under a similar trust agreement acquire the 
Indiana division property, and their trust committee should 
complete “an organization for the use, maintenance and 
“ operation ” of that property, the trust committee for 
the Illinois division bonds is empowered to secure a con- 
solidation of both of the proposed corporations; and the 
terms of the propsed consolidation and of the issuance 
of its bonds, and the distribution to be made of them are 
specifically provided, the stock however to still go to the 
Illinois division bondholders. 


Thereafter Huidekoper, Shannon and Dennison, acting 
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as a trust committee for the Indiana division bondholders, 
under an agreement similar to that made by the Illinois 
division bondholders, became the purchasers of the Indi- 
ana division at the foreclosure sale, and received convey- 
ance thereof from the master in chancery, having in the 
same capacity purchased the Illinois division and received 
the master’s deed thereof. An agreement which bears 
date the 13th of July, 1877, was then made between the 
Illinois division bondholders and the Indiana division bond- 
holders by their committees, which recites that Huide- 
koper and his associates were appointed a trust committee 
on behalf of the bondholder of the two divisions of the 
railroad and authorized to purchase the divisions at sales 
under foreclosure of the mortgage, and their purchase 
pursuant to that authority, and that they have received 
conveyances of the said divisions and taken possession 
for the account and benetit of the bondholders of the re- 
spective divisions that have come into the agreement for 
purchase. It recites that they were authorized to pur- 
chase the Illinois division and agree upon terms of con- 
solidation of that division with the Indiana division to 
form a united railroad composing both divisions, and that 
the parties of the second part had been authorized by the 
bondholders of the Indiana division to form this consoli- 
dation, and then provides the terms of the consolidation, 
(301-303), and for the issuance of three million dollars 
of bonds, to be distributed between the Illinois bond- 
holders and the Indiana bondholders in the proportion 
stated in the agreement. : 

On the 28th of August, 1877, Huidekoper, Shannon 
and Denison incorporated the two corporations contem- 
plated by these agreements, the Chicago and Nashville 
Railroad Company, in Illinois, to take the Illinois Division 
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property, and the State Line and Covington Railroad 
Company, in Indiana, to take the Indiana property. (The 
articles of incorporation of the Chicago and Nashville 
Railroad Company bear date the 14th of December, 
1876, but the stock subscription was not made by the 
purchasing committee until August 28, 1877.) The sub- 
scription made by them to the stock of the Chicago and 
that they 


Nashville Railroad Company recites (303), 
he decree of 


have purchased the Illinois Division under th 
foreclosure and received conveyance from the master, and 
propose to convey by deed of gquitclaim all of the prop- 
erty and rights purchased by them in consideration that 
the Chicago and Nashville Railroad Company shall as 
payment for the property execute and deliver to them its 
entire capital stock of $500,000; “and to enable such 
‘‘agreement to be fully performed according to law, we 
‘‘hereby agree to make a subscription to the capital stock 
‘‘of said corporation, to be payable solely by the con- 
“ veyance of the title to said before described property.” 

Their subscription to the stock of the State Line and 
Covington Railroad Company goes into details a little 
more fully, and states (304): “It is hereby expressly 
“ agreed that this stock subscription shall be fully paid 
“up, satisfied and forever Kquidated and discharged by 
“the conveyance by us to the said State Line and Coving- 
“ton Railroad Company of the Indiana Division of the 
« Chicago, Danville and Vincennes Railroad Company and 
“its equipment, appurtenances and franchises as heretofore 
“purchased by us. It is expressly declared and agreed 
“that the object and intent of this subscription is to ef- 
“fectuate and carry out the trusts of the agreement of 
“purchase and consolidation” executed July 13, 1877, 
t 


between Huidekoper and others (naming the committee 
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of the Illinois Division and the committee of the Indiana 
Division bondholders), “ana for no other purpose what- 
ever.” 

‘* And it is expressly declared that no persona! respon- 
« sibility or liability of any kind is under any circumstances 
‘to be incurred by the subscribers thereto or any of 
“them, and no payment of this subscription is to be de- 
‘« manded or enforced in any manner except by such cor- 
“ veyance in trust as aforesaid.” The subscription fur- 
ther recites that the State Line and Covington Railroad 
Company accepts it for the purposes and on the condiuons 
aforesaid, and upon receipt of the conveyances agrees 
that it, the stock subscription, shall be fully satisfied and 
all liability thereon forever discharyed. 

On the same day the articles of consolidation between 
the Chicago and Nashville Railroad Company and the 
State Line and Covington Railroad Company, under the 
name of the Chicago and Eastern Illinois Railroad Com- 
pany, were made and executed. These articles of con- 
solidation state that “It is further expressly agreed and 
‘‘ understood as one of the conditions of this consolidation 
‘that the said corporation hereby created, shall with all 
¢ convenient dispatch in all things keep and faithfully per- 
«form the trusts of two certain written agreements, one 
“ between the Illinois division bondholders of the Chicago, 
« Danville and Vincennes Railroad Company, dated Feb- 
“ruary I, 1876 andas modified, under which the said Illinois 
« Divison was purchased on February 7, 1877, by F. W. 
«“ Huidekoper, T. W. Shannon and John N. Denison, and 
“the second being an agreement in writing, dated July 13, 
“1877, between the committee of the said Illinois division 
* bondholders and a committee of Indiana division bond- 


‘ holders: and to carry out said trusts itis agreed that the 
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‘consolidated corporation shall with all convenient speed 
“make an issue of bonds to the amount of $3,000,000,” 
this issue to be secured by a first mortgage, and also to 
make an issue of income bonds to the amount of $1,000- 
ooo. It is then provided that $375,000 of the first mort- 
gage bonds shall be issued to pay and satisfy the Indiana 
division bondholders represented by the committee in the 
agreement of July 13, 1877; that the $500,000 stock and 
the remainder of the first mortgage bonds and all of the 
income bonds shall be held, used and transferred by the 
consolidated company “solely for the use and behoof 
‘andto bed stributed in accordance with the trusts of the 
“said written agreement between said Illinois division 
“bondholders of the said Chicago, Danville and Vin- 
‘“cennes Railroad Company, and the consolidated com- 
‘‘pany are to assume the title and possession of the saoi 
“railroad property charged with the trusts of said twd 
‘agreements to be by it performed according to the true 
“intent thereof.” 

On the same day, that these stock subscriptions were 
made and the articles of consolidation entered into, Huide- 
koper, Shannon and Dennison by quitclairn deed in 
consideration, as stated, of the issue and delivery to them 
of $500,000 of its capital stock, conveyed to the Chicago 
and Nashville Railroad Company all their right, title and 
interest in the Illinois Division of the Chicago, Danville 
and Vincennes Railroad, the deed stating (573): “it 
«being the true intent and meaning of this conveyance to 
‘‘transfer to and vest in the said party of the second part 
“all the property, equipment, rights, franchises and 
‘choses in action which became vested in the parties of 
“the first part” by the conveyance to them from the 


master in chancery. 


— 
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The decree from which this appeal is prosecuted finds 
and decrees that by virtue of this conveyance and the 
consolidation, by which it was created, the Chicago and 
Eastetn Illinois Railroad Company acquired a valid and 
indefeasible title to the Illinois Division property. We 
contend that the Chicago and Nashville Railroad Company 
was not a purchaser from its grantors, the purchasing 
committee, but merely their successor in trust, organized 
and created by the trust committee as a part of the plan 
contemplated by the Illinois Division bondholders, by 
which the trust committee itself was appointed, and in 
pursuance to which they intervened in the cause and pro- 
cured the entry of the decree and became purchasers at 
the sale; and that it acquired under this conveyance no 
better title that the defeasible title taken by the purchasing 
committee by their purchase. We contend that the Chicago 
and Eastern Illinois Railroad Company is not a purchaser 
of this property, but simply the successor in trust to the 
Chicago and Nashville Railroad Company; that it was 
created as a part of the same plan, and took but a defea- 
sible title to the property; and that the reversal of the 
decree had precisely the same effect upon its title that it 
had upon the title of the purchasing committee. In other 
words, it stands in the shoes of the purchasing committee, 
and acquired no better title than went to them by their 
purchase. 

If it be conceded that the purchasing committee (as 
we claim) took only a defeasible title to the property, 
and bought at the risk of losing title by reversal of the 
decree, any person or corporation to whom they conveyed 
the property would take no better title than they had, 
and his title would be similarly affected by the reversal 


of the decree, unless he was a dona fide purchaser from 
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them for value without notice. This proposition cannot be 
controverted, and if the Chicago and Nashville Railroad 
Company was an innocent purchaser from the purchasing 
committee then it must be conceded that it acquired under 
their deed an indefeasible title, which was not affected by 
the reversal of the decree, but if it was not an innocent 
purchaser within the meaning of this equitable principle, 
it acquired under the deed from the purchasing committee 
only a defeasible title, which the reversal of the decree 
operated to take away. As to the Chicago and Eastern 
Illinois Railroad Company, the creature of this consoli- 
dation, its title must stand or fall with that of the Chi- 
cago and Nashville Railroad Company. 

The Chicago and Nashville Railroad Company was not 
an innocent purchaser for value from ts grantors, the pur- 
chasing committee, but merely their successor, and acquired 
by their conveyance no better title than they acquired by 
thew purchase. 

The Chicago and Nashville Railroad Company was 
not a purchaser at all. The bondholders’ agreement, un- 
der which the trust committee itself was given power to 
represent and act for the bondholders, and directed to 
proceed to enforce the security for payment of prircipal 
and interest, and to purchase at foreclosure sale,and under 
which they, in fact, procured the entry of this decree and 
became the purchasers at the sale, specifically directed the 
trust committee to proceed at once after purchasing the 
property and incorporate a company with a capital stock 
of $500,000, and that “ upon such organization being per- 
fected and approved the property and franchises so_pur- 
‘ chased of said trust committee shall be conveyed by 
‘proper instruments to, and vested in such new com- 


“pany.” A prior clause of this agreement (the 3d, 295), 
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describes this very aptly as follows: “that if the said 
“committee shall purchase the said mortgaged premises, 
‘ the same may be conveyed to them, and they take pos- 
‘* session of the same for the account and benefit of our- 
“selves (the subscribing bondholders) * * * and 
“ that said committee shall thereupon and withoul an un- 
“ necessary delay dispose of the said mortgaged premises by 
“ placing the same under a new corporate organization to 
“be composed of ourselves,” etc. In the words of this 
agreement, this corporation was organized by the trust 
committee, and the property conveyed toit by them as 
the means of “disposing ” of the property, and carrying 
into final effect the plan contemplated by the agreement, 
under which the purchase itself was made. It was in 
other words, but the successor to the trust committee, 
who having procured the decree and purchased at the 
sale, and taken a conveyance of the property, finally com- 
pleted their functions by incorporating this company and 
turning the property over to it as their successor in trust 
to carry out the scheme contemplated by the bondholders 
from the beginning: and the creation of this company and 
conveyance to it of the property was an inherent part of 
the scheme under which the bondholders’ committee was 
appointed. 

The language of this court in /tailroad company v. 
Souller, 13 Wall., p. 523, describes the position of this 
company towards these bondholders and their trust com- 
mittee very aptly. In that case the trustee in the mort- 
gage, attempting to act under the power given by the 
mortgage, had sold the mortgaged premises and fran- 
chises, and became the purchaser in trust for the bond- 
holders. The bondholders thereupon organized a new 


company, and the trustee conveyed the property to that 
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company. The trustees’ sale was subsequently held in 
suit by judgment creditors to have been fraudulent as to 
them, and the property was sold under these judgments. 
The company which had been organized by the bond- 
holders, then brought suit seeking relief on account of 
certain payments made by it in reliance upon its title 
under the trustee’s deed. 

This court says: “ Who are the complainants? Are 
‘they not the very bondholders, self-incorporated into a 
‘‘body politic, who through their trustee and agent, 
‘effected the sale which was declared fraudulent and 
“void, as against creditors, and made the purchase 
«which has been set aside for that cause?" Was it ever 
“known that a fraudulent purchaser of property, when 


‘deprived of its possession, could recover for his re- 


‘pairs, or improvements, or for incumbrances lifted by 


‘‘him whilst in possession? ” 

This case applies directly to the question we are now 
discussing. It holds that the new company organized by 
the bondholders, in whose behalf the trustee purchased 
at a fraudulent sale, is directly affected with notice of the 
fraud; that it is the “ very bondholders, self-incorporated 
‘‘into a body politic, who through their trustee and agent, 
‘effected the sale, which was declared fraudulent.” 
‘This was the precise position of the Chicago and Nash- 
ville Railroad Company; it was organized by the trust 
committee of the bondholders, who had procured. the 
entry of the erroneous decree and had purchased the 
property in trust at the sale under it, in accordance with 
and as part of the scheme, under which the decree was 
procured and the sale had and the purchase made. It 
was simply a means of “disposing” of the property in 


carrying the scheme into final effect, by which the com- 


ase 
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pany was made the successor of the trust committee: or 
in the words of this court, it was “the very bondholders 
“ self-incorporated into a body politic,’ who through 
their trust committee had procured the sale and acquired 
a defeasible title under it. 

In SFames v. Railroad Co., 6 Wall., 752, the decision 
was rendered by this court that the trustee’s sale referred 
to in the subsequent case of Maz/road Co. v. Soutter, 
supra, was fraudulent as to the judgment creditors, who 
asked to have it set aside, and it was held that the sale 
must be set aside, and the Milwaukee and Minnesota 
Company, the new company, be perpetually enjoined 
from setting up any right or ttle under it. 

In Barnes v. Chicago, Milwaukee & St. Paul Railway, 
122 U.S., 715, in which this same sale was brought in 


question, it was held that the title acquired by the new 


‘company by its deed from the trustee, as purchaser, was 


noi void, but voidable; or in other words was subject to 
the incumbrance of the debts of the old company, and that 
the new company represented the mortgage under which 
the sale was made, in the subsequent litigation and pro- 
ceedings. 

In these cases which we have above cited, the court holds 
that the title passed to the new company by the trustee’s 
deed, but affected with notice of the fraudulent sale and 
subject to the incumbrance of the debts held by the 
judgment creditors. We submit that here the title passed 
by the conveyance of the purchasing committee, but that 
it was only the defeasible title taken by them under their 
purchase, and subject to the lost by the reversal of the 
decree; and that this company was not a purchaser from 
the bondholders’ committee, but organized by them to 


become their successor, and that by their conveyance it 


became merely their successor, and took only such title 
as they themselves had, and was affected with knowledge 
and notice of any defects in that title to the same extent 
as its grantors. 

The case of FHloffman Steam Cval Co. v. Cumberland 
Coal and Tron Co., 16 Md., 456, is very much in point. 
Sherman, who was a director, and in substantial contro! 
of the Cumberland Coal and Iron Company, by means | 
of his control of the company, became the purchaser | 
from it by a contract, which was a fraud on that company, 
of its entire property, and procured the execution and 
delivery to himself of a conveyance thereof. Immediately 
on receiving this conveyance he proceeded to organize 


the Hoffman Steam Coal Company, and the day following 


its incorporation he conveyed the property which had been 
conveyed to him to that company, receiving in consider- ~+s 
ation for his conveyance substantialiy the entire stock of 
the new company, a few shares being placed in the hands 
of other parties for the purpose of completing the 
organization of the new company. A bill was filed by 
the Cumberland Coal and Iron Company against the new 
company and Sherman, alleging that he procured the 
conveyance of the property by fraud on the complainant, 
and praying that the conveyance to him and from him to the 


new company might be declared void and a reconveyance 


decreed to the complainant. The bill charged that the 
new company was formed, conducted, controlled and di- 
rected by Sherman, and that the change of ownership in ~ i 
the lands into an interest and stock in the company was a 
fraudulent device. The court held that the new company 
was not a dona fide purchaser without notice from Sher- 
man, and that it took its title affected with knowledge of 


the fraud which had been perpetrated by him in obtain- 


19 


ing the convevance of the property from the complain- 
ant. The court says (page 510): “ The facts of this case 


‘are too plain to allow of conjecture, and they all show 


o 


‘that whatever Knowledge Sherman had, must have 


‘been possessed by the lloffman Steam Coal Company. 


oa 


‘This company was incorporated on the rgth day of Au- 
‘gust, 1858, and on the day following the deed was made 
- -* ~ > « ‘ : ’ ‘ b Fae ‘ - e * €he ‘ 

‘to it, in pursuance, clearly, of one entire plan, Sherman 
‘and Dean becoming owners of 4,996 of the 5,000 shares 


‘into which the capital stock was divided. It was in 


o 


‘fact but a device whereby the same property was held 
pro} 


oa 


‘by the same parties, but under a different name. * * * 


‘If the facts in this case were deemed insufficient to es- 


* 


‘tablish notice, then it is difficult, if not absolutely im- 


‘possible, to imagine a combination of circumstances 


~~ 


‘adequate to such a result. The whole case shows that 
‘in the early stages of the existence of the appellant, so 
“far as its property and transactions were concerned, 
‘they and Sherman were one and the same, and his con- 
“ veyance to the Hoffman company was but conveying 
“to himself.” 

This case came again before the Supreme court of 
Maryland on an appeal by the complainant from a decree 
disallowing the injunction that had issued, and dismissing 
its bill. Upon this second appeal the only question con- 
sidered was, as to whether the complainant was precluded 
from attacking the sale to Sherman by alleged ratification 
or acquiescence in it by its stockholders. The court says, 
however, on this point, 20 Md. Rep., 133: ‘Both the 
“tribunals who have previously considered this case 
“concur in considering the appellee, The Hoffman Steam 
‘Coal Company, as standing in the shoes of Sherman 


«and Dean, and equaliy affected with notice.” 
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The same controversy between these parties to this 
Maryland suit was also litigated in the New York courts, 
a similar bill being filed there by the complainant against 
the same defendants, substantially. In this case, Cusm- 
berland Coal Co. v. Sherman, 30 Barb., 553, the court 


says (page 560): “From the facts, not denied, before 


‘‘me, it appears that Sherman organized the Hoffman 
‘Coal Company in August, 1858, and that he became 
‘one of its directors, and he and Dean owned 4,990 
“shares of the 5,000 shares of its capital stock. /¢ 2s, 
“ therefore, too clear to need illustration, that whatever 
“knowledge they had of these transactions the Hoffman 
“ Coal Company had. They were its creators; thev 
“ breathed into it life and gave it all it had, and owned the 
“whole of it at tts creation, and all but a small fragment 
“after; and, therefore, what they knew thetr creators 
“knew.” 


And so, in Yackson v. Ludeling, 23 Wall., 616, where 


a foreclosure sale was held to be fraudulent, because it 
was procured by the managers and officers of the com- 
pany, in combination with certain of its bondholders, for 
the purpose of acquiring the property of the company at 
the sale, it was held by this court that the sale should be 
set aside, and that the defense of the new company must . 
fall with that of the other defendants. “ The new com- 
‘pany was formed by the purchasers at this illegal and 
‘void sale. It was organized while this suit was pend- 
“ing, and it has no other title than that of the pur- 
“chasers.” 

Abbott vy. American Hard Rubber Co., 33 

Barb., 578, 593, 594. 

‘Jones et al. v. Ark. M. & A. Co. 38 

Ark., 17. 
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In all of these cases, the question, so far as the title of the 
new company was concerned, was whether it occupied the 
position of an innocent purchaser without notice for value 
from its incorporators; and in each of them it is held 
that the new company stood in the shoes of its grantors; 
that it was not a purchaser from them, but created by 
them, and acquired from them no better title than they 
themselves had. 

It may be contended that these were cases where 
there was a fraudulent conspiracy to procure the property 
and vest it ina new corporation for the benefit of the 
conspirators; that the new company was but an instru- 
ment for perpetrating the fraud, and that its ttle was, 
therefore, tainted with the fraud; and that in the case at 
bar, the purchase of the property was not fraudulent. 
The question here, however, is whether the Chicago and 
Nashville Railroad Company was an innocent purchaser 
without notice from the purchasing committee, its grant- 
ors, and as such acquired by their deed a valid, indefeas- 
ible title to the property, and not affected with notice of 
the errors in the decree, or whether it was merely their 
successor and not a purchaser, created by them as _ part 
of the plan under which they were acting in procuring 
the sale and purchasing at it, and therefore taking by 
their deed no better title than they themselves had, and 
affected in like degree with them with notice of the 
errors in the decree. In each of these cases the question 
was precisely the same; and it is impossible to distinguish 
between them. 

It may be urged that a purchase at a sale under an 
erroneous decree by a party to the cause or privy, was 


but an error in judgment, and that it should not be placed 


in the same category with a fraudulent conspiracy to pro- 
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cure the sale and get the property; but so far as the 
grantee from the purchaser is concerned, there is but one 
question in either case, namely: as to whether or not he 
was a dona fide purchaser without notice. In the case at 
bar the bondholders, in whose behalf this purchase was 
made and corporation created and vested with the title 
to the property, were by no means innocent of wrongful 
dealing and legal fraud. They did their best to further 
the Osgood scheme, and thereby made themselves par- 
ties to and responsible for as gross an outrage as could 
be attempted with the machinery of the law. They had 
entered into an agreement to fund their coupons, and had 
received payment in accordance with this agreement, and 
yet they were persistent, and succeeded finally in their et- 
forts to upset it. The railroad company was not in default, 
nor was it, in fact, insolvent; its business was large, its 
property was admittedly worth more than their debt, and 
was earning more than enough to pay the current inter- 
est on their mortgage (as was shown before this court on 
the first appeal; A. A. Co. v. Fosdick, 106 U.S., 75). 
From the very beginning the bondholders’ scheme of 
getting the property for themselves, and cutting off the 
second mortgage lien and the stock interest, was unjust 
and wrongful, and designed to get for themselves more 
than they were entitled to, at the expense of the subordi- 
nate interests. To further this scheme they procured 
for their own immediate advantage the erroneous decree, 
deriving the entire benefit from it, and made it the means 
of getting the property for themselves, and of cutting off 
the equities of the second mortgage. They procured the 
title to the property for their benefit, but they got it at 


the risk of losing it by the reversal of the decree. 


It may be contended that a corporation is a distinct 


entity, existing independently of its incorporators and 
shareholders, and that notice to them is not notice to it. 
Upon this principle it may be argued that a corporation 
can acquire title to property by conveyance from its in- 
corporators, unaffected with notice of defects in that title, 
known to its grantors. We do note question but that a 
corporation can purchase in good faith from one or more 
of its incorporators or shareholders and take a good title 
by conveyance from them, free from defects, which 
would invalidate the title if it had remained in the 
grantors; but the corporation must in such case be deal- 
ing at arm’s length with its incorporators, and in an inde- 
pendent position towards them, and not be, as here, a 
mere creature of its grantors, formed and created as part 
of the plan, under which they acquired their defeasible 
title, and for the purpose of succeeding them in the title, 
in order to carry the plan into final effect. It must be a 
purchaser in fact, acting for itself and in an independent 
capacity. The language of the Supreme court of Michi- 
gan in /uternational Wrecking & Transp. Co. v. Mce- 
Morran, reported in Vol. 41, N. W. Reporter, 510, is 
pertinent here. The question in that case was as to 
whether knowledge by the president of an unrecorded 
mortgage affected the company with notice. The court 
says that the test is, whether the relations of the president 
to the company were such as to “indicate a substantial 
“identity as to make the company practically one of his 
“agencies, and not an independent organization dealing 
‘with him as it might deal with any third party.” 

Davis Imp. Wrought Jron Wheel Co. v. 

Davis, ctc. Co., 22 Blatch., 221, 223. 


We do not believe that a corporation that is 


organized by its incorporators for the express purpose 
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of receiving title to property from them as part of 
the plan under which they acquired the title, 
and accepts their subscription to its entire stock, payable 
solely in the conveyance of the title to the property, and 
issues its entire stock to them on receiving their convey- 
ance, is a purchaser from them, and acquires any better 
title than they themselves had. We do not consider that 
a corporation that gives its entire stock to its incorpora- 
tors fora conveyance of property, is an innocent pur- 
chaser. It is simply a device of the incorporators for 
“ disposing ” of the property, and not a purchase of it, by 
the corporation. The language of the bondholders’ 
agreement expresses the nature of this transaction very 
clearly. It says (3d clause, 295), that the trust com- 
mittee, after getting a conveyance of the property, shall 
“ dispose” of it by placing it under a new corporate or- 
ganization, and further on (5th clause, 297), that the cap- 
ital stock “ sha// be given” to the committee for distribu- 
tion Pro rata among the bondholders. _ It was one of the 
steps in the scheme of reorganization, to effect which the 
committee itself was appointed and directed to procure 
the sale and make this purchase; and this corporation 
was organized by them to take their place in carrying 
the reorganization into final effect. 

There is not a single element of purchase for value in 
the entire transaction. It is not necessary that know- 
ledge of the defects in its title should be imputed to this 
company, because of its incorporation by its grantors; be- 
cause the deed to it and the articles of consolidation exe- 
cuted by it, which bear date the same day, show know- 
ledge in fact, by the company, of the purpose for which 
it was organized, and that it was merely a successor to 


the purchasing committee in the reorganization scheme. 
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We submit that the Chicago and Nashville Railroad 
Company was not a purchaser from the purchasing com- 
mittee, but merely their successor, and that it acquired 
no better title by their conveyance than they themselves 
had. 

The Chicago and Eastern /llinvis Railroad Company 
ts not a bona fide purchaser fox value without notice, but 
merely a successor in trust to the purchasing committee, 
and got, under the consolidation by which it was created, 
no better title than that acquired by them by their purchase. 
The effect of the reversal of the decree was to take away 
tts title and restore to it the lien of the first mortgage 
bonds held by the trust committee. 

LVorth Carolina Railroed Co. v. Drew, 3 


Woods, 692, 7¢c1. 


No argument is needed to establish the proposition 
that a company, formed by the consolidation of other 
companies, does not hold the relation to them of 
an innocent purchaser from them, but that it acquires 
by the consolidation no other or better title than they had 
to the property which by virtue of the consolidation vests 
in it. Ittakesthe property of its predecessors in the same 
capacity in which it was held by them, subject to all 
claims outstanding against it at the time of the consolida- 
tion, and with the same knowledge and notice of defects 
in its title. It is but the successor to the companies 
whose consolidation brings it into existence. The Chi- 
cago and Eastern Illinois Railroad Company, thereiore, 
acquired no other or better title to the Illinois division prop- 
erty than the Chicago and Nashville Railroad Company 
got by the conveyance of the purchasing committee, and 


became the successor in trust to the purchasing commit- 


Se 


tee. It was not only the necessary legal result, that the con- 
solidation creating this company would only vest in it 
the defeasible title acquired by the purchasing committee, 
and by them transferred to the corporation, which they or- 
ganized; but it is expressly made a condition of the consoli- 
dation that the company shall keep and perform the trusts 
of the original and modified agreement of the Illinois Di- 
vision bondholders, and of the agreement made between 
the Illinois and Indiana bondholders: and, as it states, 
“the consolidated company are to assume the title and 
“ possession of the said railroad property charged with 
‘the trust of said two agreements, to be by it performed 
‘according to the true intent thereof.” The con- 


solidated company was, therefore, expressly made the 


successor in trust to the bondholders’ trust committee. 


> 


If the bondholders’ committee acquired by their pur- ~- 
chase, as we claim, only a defeasible title, and bought 3 
subject to the risk of losing title by the reversal of the | 
decree, then it must follow necessarily that the corpora- 
tions which were in turn created by them to act as their 
successors in this title, as part of the general scheme un- 
der which they purchased, merely succeeded to their 
defeasible title, and got no better title through their con- 
veyance than they themselves had. Neither the Chicago 
and Nashville Railroad Company nor the Chicago and 
Eastern Illinois Railroad Company got title to this prop- 


erty as an innocent purchaser; and it must be conceded 


without question, we think, that the Chicago and Eastern ~- 
[Illinois Railroad Company, under the consolidation, stands 
in the shoes of Huidekoper, Shannon and Dennison, the 
purchasing committee. 

From the date of the consolidation to the present time 


there has been no change in the title of the Eastern Illi- 
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nois Company to this property. It has held this property 
since that time solely by virtue of this consolidation; and 
if it acquired, as we contend, under this consolidation 
only a defeasible title, subject to the risk of losing it by 
reversal of the decree, the effect of the reversal of the 
decree was to nullify its title. As successor to the bond- 
holders’ trust committee it held the bonds of the Danville 
company which had been deposited under their agree- 
ment; and by the reversal of the decree the lien of its 
bonds was restored to it, and it became mortgagee in 


possession, and liable to account for the rents and profits 


mortgaged property, but its title was taken away. 

In its cross-bill, upon which the court decreed that it 
acquired under the deed to Huidekoper, Shannon and 
Dennison, and their deed to the Chicago and Nashville 
Railroad Company and this consolidation, a valid and in- 
defeasible title to the Illinois Division property, it alleges 
in support of its claim of having an indefeasible title, 
matters, which as we consider, have no bearing upon the 
question as to the propriety of this portion of the decree, 
but which will undoubtedly be urged very strenuously on 
this hearing, and which we may therefore properly dis- 
cuss by way of anticipation. 

It alleges (177) that Huidekoper, Shannon and Denni- 
son became the purchasers, not only in behalf of the Illinois 
Division bondholders, but also in behalf of the holders of 


the Indiana Division bonds, to the number of 217, who 


‘were strangers to the record and proceedings, and con- 


tributed their pro rata share of the cash payment made 
to the master at the sale, and that they became beneficial 
purchasers to the extent of their interests. 


If it were true in fact that holders of Indiana Divis- 
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ion bonds had united with the Illinois Division bondholders 
in buying the Illinois Division property, it would not tu 
the slightest degree make the title acquired by the bond- 
holders’ committee by their purchase any the better. They 
could not unite with the parties to the cause, who were 
affected with notice of the errors of the decree, and 
through their purchase acquire a “ beneficial ”’ interest, 
unaffected by the errors in the decree. They would be 
held to be equally affected with notice. But there is 
nothing in the record to sustain this allegation; and, on 
the contrary, it appears from Huidekoper’s testimony 
(236, 241, 242) that the Indiana Division bondholders 
acquired their interest under the consolidation, and not the 
purchase. He says (242): ‘ They acquired an inter- 
“est by ceasing to object to matters, and co-operating 
‘‘with the bondholders’ committee, under the agreement 
“that both divisions of the road should be paid (we sup- 
‘‘ pose the witness said ‘ bought ’) by the committee in the 
‘joint interests of the parties of both divisions, and that 
“the exact terms of consolidation should be arranged for 
“afterwards ”; and at the foot of the page, that they be- 
came interested in the property after the organization of 
the Chicago and Eastern Illinois company. 

As the Illinois bondholders by their agreement agreed 
to pay pro rata the money required to make the cash 
payment at the sale of their division, and as the Indi- 
ana bondholders made a similar agreement as to the 
purchase of their division, it is evident enough that 
though the plan was undoubtedly to unite the two divis- 
ions after title had been procured by their trust com- 
mittee, the purchases were in each case made for the 
bondholders of the separate divisions, and the moneys 


advanced by them separately. There is, therefore, no 


So 


foundation in fact for the allegation, nor would it be at! 
all material, if true. 

The cross-bill alleges further, that after the Eastern 
Illinois company came into existence by this consolidation 
it issued, negotiated and put into circulation first mort- 
gage bonds to the amount of $3,009,000, and income 
bonds to the amount of $1,000,090; that its property, 
both in Illinois and Indiana has been operated as a _ unit: 
that it has consolidated with the Danville and Grape 
Creek Railroad Company, and has a capital stock of 
$3,000,000 issued and outstanding, and a bonded indebt- 
ness of $4,000,000, with $750,000 in addition on its Grape 
Creek Division; that it has acquired additional equipmeat 
and made leases; that during the years that intervened 
between the purchase by the purchasing committee and 
the reversal of the decree, the stock and bonds issued by 
it have been dealt in on the stock exchanges, and changed 
ownership, and that at the time of the reversal nearly all 
of the bonds and most of the stock had been purchased 
and was owned by persons who bought in good faith, 
and were strangers to the litigation and never owners of 
any of the Danville company’s bonds. 

Assuming that these allegations are true, and consid- 
erable testimony was taken to support them, what posst- 
ble effect do these subsequent matters have upon the 
title to this property, that this company got under this 
consolidation? Wecontend that they cannot in any way 
alter or affect the title, that then vested in it, and cannot 
make it a whit bitter or worse. If it was but a defeasi- 
ble title, as we claim, it remained such. Its title has 
not changed, because it has acquired more property, or 
because it has added other branches. The character of 


its title to this property is not affected by the fact that it 
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has issued bonds and stock, or because its bonds and 
stock have been bought and sold in the market. Its title 
is not made the better because Huidekoper, Shannon and 
Dennison, to whom its stock was originally issued in 
trust, or the original bondholders, for whom they pur- 
chased and caused this company to be created, have 
parted with their stock and bonds, and because others 
have become the owners. 

It is a familiar principle of the law of corporations, that 
the property and rights of a private corporation belong 
to the corporation as an entity, and not to the share- 
holders; and the title to property vested in a corporation 
is not affected by the acts of the shareholders, except 
when acting in the corporate name. If all of the shares 
belong to a single person, and there are no creditors, a 
conveyance by the sole shareholder in his own name of 
the corporate property would not affect its legal title. 
The title would remain in the corporation. The interest 
or right of the shareholder is to have the corporate 
property and affairs managed in accordance with the 
charter and articles of agreement, which right courts of 
equity enforce by treating the corporation as a trustee. 
But as to the corporate property itself, the shareholder 
has no title at law or in equity to it; and only becomes 
upon dissolution of the corporation, when it ceases to 
exist, entitled to share in what may remain after its debts 
have been paid. 


As Morawetz on Private Corporations |states this rule, 


S$ 224: “ Shares in a corporation are not real estate, even 
‘“ when the corporation is the owner of real property. 
“The rights of a shareholder are rights of contract. 
« The title to the company’s property is vested in the 
‘corporation as a body; the right of each shareholder is 


=* 
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* merely an equitable right to have the entire property 
‘“ managed in accordance with the charter; and, after the 
“ dissolution of the corporation, to have the assets reduced 
“to cash and distributed.” Such being the status of the 
shareholders, the proposition that sales and transfers of 
its stock from one person to another can, in any manner, 
affect the nature of its title to the property, and make it 
the better or the worse, cannot be sustained. 

In Railroad Company v. Soulter, 13 Wall., 517, this 
very question was decided. In that case the corporation, 
filing the bil, had been organized by landholders, who had 
procured a sale of the mortgaged property, at which the 
property had been bought for them. This sale was sub- 
sequently adjudged fraudulent and. set aside at suit of 
judgment creditors, but before this adjudication the com- 
pany had paid moneys in redemption from a prior mort- 
gage. After the adjudication that the sale, through 
which it got title was fraudulent, and had been set aside 
and the property sold under the judgments, it filed this 
bill to obtain a decree for the repayment of the moneys 
paid by it in redemption, and sought to base some equit- 
able claim to this relief on the assertion, that its board 
of directurs had wholly changed, and was then composed 
of persons who had not participated in the trustee’s sale, 
and that a large majority of its stockholders were per- 
sons who had no interest at the time of this sale. 

This court says, in affirming a decree dismissing this 
bill, that this complainant was * the very bondholders 
‘« self-incorporated into a body politic, who, through their 
“trustee and agent effected the sale, which was de- 
‘clared fraudulent and void as against creditors, and 
‘made the purchase which has been set aside for that 


“cause.” Referring to the allegation as to change of 
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stockholders and directors, it says (525): “It is alleged 
‘ that the board of directors of the complainant was to- 
“tally changed, and was, at the time of such payment, 
‘“ wholly composed of persons who had not partici- 
‘‘pated personally in the foreclosure of the Barnes 
‘‘mortgage; and that a large majority of the stock- 
“holders and directors at the time of said _ pay- 
‘‘ment were persons who had no interest at the 
“time of the foreclosure, and no participation in the 
“proceedings. TZhis cannot alter the case. A corpora- 
“tion aggregate retains its identity through all the changes 
“ that may take place in its tndividual membership. This 
“ corporation, by its own statement, was adjudged to be the 
“child of a fraudulent and corrupt transaction, and en- 
“tered upon its career as purchaser of the property, with 
“all the risks of tts illicit origin and fraudulent purchase 
“on tts head. Change of membership cannot change ts 
“rights. If it can, when ts the change effected? How 
“many, or what proportion of the meneders must be 
‘* changed ?” 

And so in the case at bar, transfers of its stock and 
change in its shareholders cannot change or affect its 
title. The title to this property vested in it by the con- 
solidation, and it then became the owner. This title, we 
contend, was merely a defeasible title, held by it subject 
to the risk of losing it by the reversal of the decree. 
Whether good or bad, defeasible or indefeasible, its title 
was not changed by changes in its membership, or affected 
by contracts or obligations incurred by it subsequently. 

We consider that the only question here is whether the 
Eastern Illinois company took an indefeasible title as an 
innocent purchaser at this consolidation, or whether it 


was simply the successor to the purchasing committee 


o> 


93 


and took the same title which they acquired, and sub- 
ject to the same risk of losing it by the reversal of the 
decree; and that these matters which are referred to in 
its cross-bill as to what occurred subsequently, have no 
bearing on this question. It is worthy of remark in this 
connection, that the decree, though it finds and decrees 
that the Eastern Illinois company had a valid and indefeas- 
ible title, does not refer to any of these matters as the 
basis for the finding, but puts it solely on the legal effect 
of the master’s deed to the purchasing committee, their 
deed to theNashville company and this consolidation. 

We would also suggest in this connection that the very 
articles of consolidation, by which this company came 
into existence, expressly state as one, of the conditions of 
the consolidation, that the corporation thereby created 
shall keep and perform the trusts of the original bond- 
holders’ ugreement as modified, and the agreement of July 
13, 1877, between the Illinois and Indiana bondholders, 
and that “the consolidated company are to assume the 
‘title and possession of said railroad property charged 
‘with the trust of said two agreements,” etc. We are 
unable to understand how any one could thereafter be- 
come a holder of its stock or bonds, without being directly 
affected with notice from its records of the provisions 
of the original bondholders’ agreement, and of what had 
been dune by the bondholders and their trust committee 
in carrying the scheme into effect, and that it had ac- 
quired its title to this property in pursuance to a plan of 
the bondholders to procure a sale and acquire the prop- 
erty at it. 

In conclusion upon this branch of our argument, we 
submit that the bondholders’ committee were not dona fide 


purchasers for value without notice, but were parties in 


86 
tee. It was not only the necessary legal result, that the con- 
solidation creating this company would only vest in it 
the defeasible title acquired by the purchasing committee, 
and by them transferred to the corporation, which they or- 
ganized; but it is expressly made a condition of the consoli- 
dation that the company shall keep and perform the trusts 
of the original and modified agreement of the Illinois Di- 
vision bondholders, and of the agreement made between 


the Illinois and Indiana bondholders: and, as it states, 


| 
: 


“the consolidated company are to assume the title and 
“ possession of the said railroad property charged with : 
“the trust of said two agreements, to be by it performed 
‘according to the true intent thereof.” The con- 
solidated company was, therefore, expressly made the 
successor in trust to the bondholders’ trust committee. 
If the bondholders’ committee acquired by their pur- _ 
chase, as we claim, only a defeasible title, and bought 
subject to the risk of losing title by the reversal of the 
decree, then it must follow necessarily that the corpora- 
tions which were in turn created by them to act as their 
successors in this title, as part of the general scheme un- 
der which they purchased, merely succeeded to their 
defeasible title, and got no better title through their con- 
vevance than they themselves had. Neither the Chicago 
and Nashville Railroad Company nor the Chicago and 
Eastern Illinois Railroad Company got title to this prop- 


erty as an innocent purchaser; and it must be conceded 


without question, we think, that the Chicago and Eastern as 
Illinois Railroad Company, under the consolidation, stands 
in the shoes of Huidekoper, Shannon and Dennison, the 
purchasing committee. 

From the date of the consolidation to the present time 


there has been no change in the title of the Eastern Illi- 


— 
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nois Company to this property. It has held this property 
since that time solely by virtue of this consolidation; and 
if it acquired, as we contend, under this consolidation 
only a defeasible title, subject to the risk of losing it by 
reversal of the decree, the effect of the reversal of the 
decree was to nullify its title. As successor to the bond- 
holders’ trust committee it held the bonds of the Danville 
company which had been deposited under their agree- 
ment; and by the reversal of the decree the lien of its 
bonds was restored to it, and it became mortgagee in 
possession, and liable to account for the rents and profits 
which it had derived from the use and possession of the 
mortgaged property, but its title was taken away. 

In its cross-bill, upon which the court decreed that it 
acquired under the deed to Lluidekoper, Shannon and 
Dennison, and their deed to the Chicago and Nashville 
Railroad Company and this consolidation, a valid and in- 
defeasible title to the Illinois Division property, it alleges 
in support of its claim of having an indefeasible title, 
matters, which as we consider, have no bearing upon the 
question as to the propriety of this portion of the decree, 
but which will undoubtedly be urged very strenuously on 
this hearing, and which we may therefore properly dis- 
cuss by way of anticipation. 

It alleges (177) that Huidekoper, Shannon and Denni- 
son became the purchasers, not only in behalf of the Illinois 
Division bondholders, but also in behalf of the holaers of 
the Indiana Division bonds, to the number of 217, who 
were strangers to the record and proceedings, and con- 
tributed their Aro rata share of the cash payment made 
to the master at the sale, and that they became beneficial 
purchasers to the extent of their interests. 


If it were true in fact that holders of Indiana Divis- 


CD 
7 8) 


ion bonds had united with the Illinois Division bondholders 
in buying the Illinois Division property, it would not iu 
the slightest degree make the title acquired by the bond- 
holders’ committee by their purchase any the better. They 
could not unite with the parties to the cause, who were 
affected with notice of the errors of the decree, and 
through their purchase acquire a “ beneficial” interest, 
unaffected by the errors in the decree. They would be 
held to be equally affected with notice. But there is 
nothing in the record to sustain this allegation; and, on 
the contrary, it appears from Huidekoper’s. testimony 
(236, 241, 242) that the Indiana Division bondholders 
acquired their interest under the consolidation, and not the 
purchase. He says (242): ‘ They acquired an inter- 
“est by ceasing to object to matters, and co-operating 
‘‘with the bondholders’ committee, under the agreement 
“that both divisions of the road should be paid (we sup- 
“ pose the witness said ‘ bought ’) by the committee in the 
‘joint interests of the parties of both divisions, and that 
“the exact terms of consolidation should be arranged for 
«afterwards ”; and at the foot of the page, that they be- 
came interested in the property after the organization of 
the Chicago and Eastern Illinois company. : 

As the Illinois bondholders by their agreement agreed 
to pay pro rata the money required to make the cash 
payment at the sale of their division, and as the Indi- 
ana bondholders made a similar agreement as to the 
purchase of their division, it is evident enough that 
though the plan was undoubtedly to unite the two divis- 
ions after title had been procured by their trust com- 
mittee, the purchases were in each case made for the 
bondholders of the separate divisions, and the moneys 


advanced by them separately. There is, therefore, no 


- 


- 
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foundation in fact for the allegation, nor would it be at 
all material, if true. 

The cross-bill alleges further, that after the Eastern 
Illinois company came into existence by this consolidation 
it issued, negotiated and put into circulation first mort- 
gage bonds to the amount of $3,009,000, and income 
bonds to the amount of $1,000,090: that its property, 
both in Illinois and Indiana has been operated as a_ unit; 
that it has consolidated with the Danville and Grape 
Creek Railroad Company, and has a capital stock of 
$3,000,000 issued and outstanding, and a bonded indebt- 
ness of $4,000,000, with $750,000 in addition on its Grape 
Creek Division; that it has acquired additional equipment 
and made leases; that during the years that intervened 
between the purchase by the purchasing committee and 
the reversal of the decree, the stock and bonds issued by 
it have been dealt in on the stock exchanges, and changed 
ownership, and that at the time of the reversal nearly all 
of the bonds and most of the stock had been purchased 
and was owned by persons who bought in good faith, 
and were strangers to the litigation and never owners of 
any of the Danville company’s bonds. 

Assuming that these allegations are true, and consid- 
erable testimony was taken to support them, what possi- 
ble effect do these subsequent matters have upon the 
title to this property, that this company got under this 
consolidation? Wecontend that they cannot in any way 
alter or affect the title, that then vested in it, and cannot 
make it a whit bitter or worse. If it was but a defeasi- 
ble title, as we claim, it remained such. Its title has 
not changed, because it has acquired more property, or 
because it has added other branches. The character of 


its title to this property is not affected by the fact that it 


gO 


has issued bonds and stock, or because its bonds and 
stock have been bought and sold in the market. Its title 
is not made the better because Huidekoper, Shannon and 
Dennison, to whom its stock was originally issued in 
trust, or the original bondholders, for whom they pur- 
chased and caused this company to be created, have 
parted with their stock and bonds, and because others 
have become the owners. 

It is a familiar principle of the law of corporations, that 
the property and rights of a private corporation belong 
to the corporation as an entity, and not to the share- 
holders; and the title to property vested in a corporation 
is not affected by the acts of the shareholders, except 
when acting in the corporate name. If all of the shares 
belong to a single person, and there are no creditors, < 
conveyance by the sole shareholder in his own name of 
the corporate property would not affect its legal title. 
The title would remain in the corporation. The interest 
or right of the shareholder is to have the corporate 
property and affairs managed in accordance with the 
charter and articles of agreement, which right courts of 
equity enforce by treating the corporation as a trustee. 
But as to the corporate property itself, the shareholder 
has no title at law or in equity to it; and only becomes 
upon dissolution of the corporation, when it ceases to 
exist, entitled to share in what may remain after its debts 
have been paid. 

As Morawetz on Private Corporations states this rule, 
S$ 224: “ Sharesin a corporation are not real estate, even 
‘when the corporation is the owner of real property. 
“The rights of a shareholder are rights of contract. 
“ The title to the company’s property is vested in the 
‘corporation as a body; the right of each shareholder is 
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* merely an equitable right to have the entire property 
“ managed in accordance with the charter; and, after the 
“ dissolution of the corporation, to have the assets reduced 
** to cash and distributed.” Such being the status of the 
shareholders, the proposition that sales and transfers of 
its stock from one person to another can, in any manner, 
affect the nature of its title to the property, and make it 


the better or the worse. cannot be sustained. 


In Railroad Company v. Soutter, 13 Wall., 517, this 
very question was decided. In that case the corporation, 
filing the bill, had been organized by landholders, who had 
procured a sale of the mortgaged property, at which the 
property had been bought for them. This sale was sub- 
sequently adjudged fraudulent and set aside at suit of 
judgment creditors, but before this adjudication the com- 
pany had paid moneys in redemption from a prior mort- 
gage. After the adjudication that the sale, through 
which it got title was fraudulent, and had been set aside 
and the property sold under the judgments, it filed this 
bill to obtain a decree for the repayment of the moneys 
paid by it in redemption, and sought to base some equit- 
able claim to this relief on the assertion, that its board 
of directors had wholly changed, and was then composed 
of persons who had not participated in the trustee’s sale, 
and that a large majority of its stockholders were per- 
sons who had no interest at the time of this sale. 

This court says, in affirming a decree dismissing this 
bill, that this complainant was “the very bondholders 
«‘ self-incorporated into a body politic, who, through their 
“trustee and agent effected the sale, which was de- 
‘‘clared fraudulent and void as against creditors, and 
“made the purchase which has been set aside for that 


“ cause.”’ Referring to the allegation as to change of 
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stockholders and directors, it says (525): “It is alleged 
‘“ that the board of directors of the complainant was to- 
“tally changed, and was, at the time of such payment, 
“ wholly composed of persons who had not partici- 
‘pated personally in the foreclosure of the Barnes 
‘mortgage; and that a large majority of the stock- 
“holders and directors at the time of said _ pay- 
‘‘ment were persons who. had no interest at the 
“time of the foreclosure, and no participation in the 
“proceedings. This cannot alter the case. A corpora- 
“tion aggregate retains its identity through all the changes 
« that may take place tn its individual membership. This 
“ corporation, by its own statement, was adjudged to be the 
“child of a fraudulent and corrupt transaction, and en- 
‘tered upon its career as purchaser of the property, with 
‘all the risks of its illicit origin and fraudulent purchase 
‘on tts head. Change of membership cannot change its 
“riohts. If it can, when ts the change effected? How 
“many, or what proportion of the members must be 
‘‘ changed?” 

And so in the case at bar, transfers of its stock and 
change in its shareholders cannot change or affect its 
tile. The title to this property vested in it by the con- 
solidation, and it then became the owner. This title, we 
contend, was merely a defeasible title, held by it subject 
to the risk of losing it by the reversal of the decree. 
Whether good or bad, defeasible or indefeasible, its title 
was not changed by changes in its membership, or affected 
by contracts or obligations incurred by it subsequently. 

We consider that the only question here is whether the 
Eastern Illinois company took an indefeasible title as an 
innocent purchaser at this consolidation, or whether it 


was simply the successor to the purchasing committee 
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and took the same title which they acquired, and sub- 
ject to the same risk of losing it by the reversal of the 
decree; and that these matters which are referred to ino 
its cross-bill as to what occurred subsequently, have no 
bearing on this question. It is worthy of remark in this 
connection, that the decree, though it finds and decrees 
that the Eastern Illinois company had a valid and indefeas- 
ible title, does not refer to any of these matters as the 
basis for the finding, but puts it solely on the legal effect 
of the master’s deed to the purchasing committee, their 
deed to theNashville company and this consolidation. 

We would also suggest in this connection that the very 
articles of consolidation, by which this company came 
into existence, expressly state as one of the conditions of 
the consolidation, that the corporation thereby created 
shall keep and perform the trusts of the original bond- 
holders’ wgreement as modified, and the agreement of July 
13, 1877, between the Illinois and Indiana bondholders, 
and that “the consolidated company are to assume the 
‘title and possession of said railroad property charged 
‘with the trust of said two agreements,” etc. We are 
unable to understand how any one could thereafter be- 
come a holder of its stock or bonds, without being directly 
affected with notice from its records of the provisions 
of the original bondholders’ agreement, and of what had 
been dune by the bondholders and their trust committee 
in carrying the scheme into effect, and that it had ac- 
quired its title to this property in pursuance to a plan of 
the bondholders to procure a sale and acquire the prop- 
erty at it. 

In conclusion upon this branch of our argument, we 
submit that the bondholders’ committee were not dona fide 


purchasers for value without notice, but were parties in 
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fact to the cause aad affected with notice of the errors in 
the decree, and acquired only a defeasible title, subject to 
the risk of losing it by the reversal of the decree; that the 
Chicago and Nashville Railroad Company was not an in- 
nocent purchaser for value from them, and acquired no het- 
ter title than they had; and that the consolidation, by which 
the Eastern Illinois company was created, vested in it 
the same defeasible title, and subject to the same risk of 
losing it by the reversal of the decree; and the court 
erred in finding and decreeing that it acquired a valid, in- 
defeasible title. 


cas 


Lhe court erred in not decreeing that the purchasing 
committee, Huidekoper, Shannon and Dennison, and 
the Chicago and Eastern Illinois Railroad Company, 
should account for the value of the said property and 
Jor the value of the use and possession thereof, and 
the profits derived therefrom, and tn not decreeimng 
that an account should be taken of the amounts due 
upon the several incumbrances and liens thereon, and 
of the sums due upon the bonds secured by the trust 
deed to the appellant, and tn not decreeing a resale 
of the said property. 


The second and third assignments of error present the 
question as to the form of decree which should have 
been rendered by the court, if we are right in our con- 
tention that the Chicago and Eastern Illinois Railroad 
Company and its grantors, the purchasing committee, 
acquired only a defeasible title to the Illinois Division 
property, and became divested of title by the reversal of 
the decree. These assignments of error may therefore 


be properly considered together. 
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If the title, which was acquired by the purchasing 
committee by their purchase, was merely a defeasible 
title, subject to be taken away by the reversal of the de- 
cree, and the Eastern Illinois company was not an inno- 
cent purchaser from them, but acquired under their con- 
veyance to the Chicago and Nashville Railroad Com- 
pany, and the consolidation that followed at once, no better 
title than they themselves had to the property, the effect of 
the reversal of the decree was to take from it its title, and to 
restore to it, as successor to the bondholders’ trust com- 
mittee, the original equities and rights of the bondholders. 
As we consider, the Eastern Illinois company became, in 
fact, successor in trust to the purchasing committee, and 
was expressly created for the purpose of carrying into 
eflect the provisions and terms of the bondholders’ agree- 
ment, under which the trust committee was created, and 
the bonds deposited with them, and they were given con- 
trol of the bonds; and as the successor in trust to the 
purchasing committee the rights and eqyities in and con- 
trol of the first mortgage bonds of the Illinois division of 
the Danville railroad company, which was vested in the 
trust committee by the bondholders’ agreement is now 
vested in it. 

By the reversal of the decree it not only lost its ttle, 
but became liable to account, as mortgagee in possession, 
for the rents and profits which it derived and received 
through its possession of the property and its operation 
of the railroad. Upon our view of the case, the decree 
should have ordered that an account be taken of the net 
income received by the purchasing committee during their 
operation of the said railroad property and of the net in- 
come received by the Chicago and Eastern Illinois Rail- 


road Company during its operation of said property. 
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The decree should further have found that the purchas- 
ing committee and the Chicago and Eastern Illinois Rail- 
road Company were accountable for the entire property 
which was sold under the former decree and passed 
into their possession. We do not mean that they 
should be held accountable for the value of the 
property, and should also have the possession taken 
from them and. account for the rents and _ profits 
which they have received during their operation of 
the road; but that the property as it was sold should 
be the criterion by which to determine the extent to which 
they should be held accoun.able, so that they should not 
be held accountable for any extensions or additions which 
have been made by them to this property, but should be 
obliged to restore the portion of it that they might have 


disposed of or allowed to pass from their possession. 


Together with this account of the rents and profits de- 
rived from the operation of the property and from the 
use and possession of it by the purchasing committee and 
the Chicago and Eastern Illinois Railroad Company, the 
court should have directed an account to be taken of the 
amount due from the Chicago, Danville and Vincennes 
Railroad Company under its several mortgages, assuming 
in this respect that the trustees in the first mortgage had 
established the right to foreclose their mortgage for the 
entire principal and interest due on the bonds secured by 
it, which we contest hereafter. As the Chicago and 
Eastern Illinois Railroad Company was trustee, holding 
ail but 172 of the first mortgage bonds, and as it was by 
subrogation entitled to receive for its use as trustee the 
moneys due upon the remaining 172 bonds, to the extent 
of the moneys that had been paid to their holders, it should 


1ave been decreed that the sums due from it for its use and 
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possession of the property should be applied in satisfac- 
tion of the indebtedness due it upon the bonds held by it, 
and the cause should have been sent to the master for 
the necessary accounting. This accounting should have 
included the indebtedness due on the second mortgage, 
as the trustee in that mortgage was a party to the cause, 
representing the interests of the holders of the second 
mortgage bonds. Upon the necessary accounts being 
taken, final decree should have been rendered foreclosing 
both mortgages and applying the sums due from the 
Eastern Illinois company and the purchasing committee 
for the use of the property to payment of the sum due on 
the bonds held by it, and ordering a resale of the property 
to satisfy what might remain due on the first mortgage 
bonds and the sums due on the second mortgage bonds. 
This view of the decree which we think should have been 
rendered by the court depends of course entirely upon 
the validity of our contention that the effect of the re- 
versal of the former decree was to divest the purchasing 
committee and the Chicago and Eastern Illinois Railroad 


Company from their title to the property, and to establish 


as mortgagees and liable to’account for the use of the 
property. 

Upon the theory that the purchasing committee took 
only a defeasible title, but the Eastern Illinois company 
had acquired under their conveyance and the consolida- 
tion a valid, indefeasible title, then a decree should have 
been rendered that Huidekoper, Shannon and Dennison 
were liable to account for the full value of the property, 
which had beer sold under the erroneous decree. On 
reversal of the decree, it became their duty to restore 77 


specie the property sold, and if their conveyance had 
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operated to vest good title in their grantee, so that the 
property could not be restored, they, as purchasers, be- 
came liable for its full value, and the court should, upon 
that theory, have so ordered as against them, and have 
directed an account to be taken of the value of the prop- 
erty at the time of the decree. 


Mc Filton v. Love, 13 Ill., 486, 495. 


cai. 


The court erred in decreeing in favor of the trustees, 
Fosdick and Fish, that the principal of the Llinots divis- 
ion bonds was then due, and in rendering a decree for 
the entire principal as well as the interest. 


The fourth assignment of error questions the right 
and propriety of the decree in favor of the trustees, Fos- 
dick and Fish, that the principal and interest of the first 
mortgage bonds of the Illinois division was then due and 
payable, giving them a decree for this entire amount. 
The decree made the principal and interest of the first 
mortgage bonds immediately payable, and their lien im- 
mediately enforcible against the appellant. 

We contend that it was error for the court to decree 
that the principal of the first mortgage bonds was then 
due and payable. 

The original decree of foreclosure was reversed by this 
court, because of the error in decreeing that the princi- 
pal as well as the interest was due on these bonds, 
and making payment of the principal a condition of avoid- 
ing sale. It was held by this court that the railroad com- 
pany was not in default in payment of interest so as to 
authorize the trustees, under the terms of the mortgage, 


to declare the principal immediately due and payable. 
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Their original bill was brought February 27, 1875, 
alleging that because of default in payment of interest 
coupons, that became due October 1, 1873, the principal 
and interest of the first mortgage bonds became due, 
and that they had by virtue of the provisions of the 
mortgage declared the principal due. Both the rail- 
road company and the appellant contested by their 
pleadings to this and the amended bill the right of 
foreclosure for the principal, asserted by the trus- 
tees. The trustees make their declaration, declaring 
the principal due an exhibit to their amended bill. It is 
based solely on the alleged default in payment of coupons 
that fell due ag 1, 1873. (Opinion in #. 2. Co. \ 
Fosdick, 106 U.S., 63.) The evidence showed that on 
all but $698,500 - the en first mortgage bonds 
the coupons from October 1, 1873, to April 1, 1875, had 
been funded, and that the ieiteend company hed paid the 
accruing interest under the funding agreement on all 
bonds or certificates presented, and there was no evidence 
whatever to sustain the pgm that payment of any 
coupons falling due October 1, 1873, had been demanded 
and refused; so that there was no foundation whatever 
for the declaration of the trustees or for the foreclosure 
decree, which they sought by their bill. An attempt was 
made by the intervening bondholders to bolster up the 
declaration of the trustees and give support to a decree 
for the principal, by allegations of the presentation of 
coupons in December, 1874, that had become due April, 
1874, and evidence was offered by them, and the master 
reported (114) that the company did not pay the coupons 
falling due from and after April 11,1874. As to these sub- 
sequent defaults, this court says (page 74): “It 1s true that 
‘after the filing of the bill, and the appointment of a 
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receiver, the company ceased to pay interest upon its se- 
“curities. That was but the natural consequence of the 
“litigation; and in taking a decree for foreclosure and 
“sale, it might have been in strict accordance with the 
‘equitable rights of bondholders who had funded their 
‘ coupons, to have rescinded their funding agreements, as 
‘incapable of execution. But the legal effect of this would 
«have been merely to find as the true amount of the 
“ mortgage debt then due, necessary to be paid to avoid 
‘a sale, the whole amount of interest unpaid on all the 
‘coupons. It would not, however, have put the com- 
“pany in default as to the funded coupons from the be- 
“ ginning, nor deprived it of the benefit of the waiver of 
‘‘that- default, arising from the funding. /¢ would have 
“cancelled the arrangement only as and from the date of 
“the decree itself, without impairing tts antecedent effect 
“© by retroaction.”’ 

And so when it was held by this court that the trustees 
had no right to declare the principal due, and the decree 
of foreclosure for the principal was reversed, the bond- 
holders were only entitled to have a decree for the un- 
paid interest. Defaults in payment of interest, after the 
filing of the bill and the appointment of the receiver, were 
“but the natural consequence of the litigation,” and 
chargeable to the bondholders and their trustees. It 
would seem that no argument was needed to show that 
the bondholders or their trustees could not be heard to 
assert in support of a decree in their favor for the prin- 
cipal of their bonds, that the railroad company had de- 
faulted in payment of the interest, after it had been by 
them wrongfully deprived of its property, and after they 
had taken possession by a receiver. Nevertheless, the 


supplemental bill of the trustees was based upon a notice 
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and request served on the trustees by Huidekoper, Shan- 
non and Denison, in their capacity as holders of almost 
all of the bonds, in which they alleged that a coupon that 
matured April 1, 1874, was presented for payment De- 
cember I9, 1874, and protested for non-payment, and 
coupled with this charge of default that the railroad com- 
pany failed to pay, on demand, coupons that matured in 
October, 1875, that these defaults “have continued for 
“more than six months”; and that by reason of these 
defaults they had elected as holders of the majority of 
the bonds, that the principal should become immediately 
due. The theory of this notice and of the request to 
the trustee to proceed in accordance with it apparently 
was to establish the foundation for an independent fore- 
closure proceeding, which would be an original and in- 
dependent cause, and not to give support to a supple- 
mental bill. They alleged that the defaults specified had 
continued for more than six months; but they did not as- 
sert that these alleged defaults had occurred and had con- 
tinued for more than six months before the original bill 
was filed, or before the bondholders got possession by 
their receiver. Whether the bill filed by the trustee as 
receiving this notice be regarded as_ supplemental to 
the original bill, or as in its nature an original bill, the 
defaults which were asserted in this notice did not fur- 
nish foundation for declaring the principal due, or for a 
decree making the principal immediately payable; be- 
cause, before six months had elapsed after the demand 
made December Ig, 1874, on the April coupon, the trus- 
tees had filed their original bill and obtained possession 
of the company’s property by a receiver. Indeed, at the 
time when the original bill was filed, February 27, 1875, 
the property of the company had been wrested from it 
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by Osgood and put in the hands of receivers under the 
state court for the benefit of the bondholders, of which 
receivership Huidekoper and his associates in the trust 
committee very shortly thereafter took advantage by 
joining with Osgood; and within less than six months 
after the demand was made for payment of this April 
coupon, the trustees had procured the removal of the 
state court receivers, and the appointment of a receiver 
on their behalf. 

As the original proceedings were erroneous, and the 
decree rendered therein reversed and set aside, we 
submit that the bondholders’ could not in the sup- 
plemental proceedings take advantage of any default that 
occurred after the trustees filed their original bill and 
after the company had been deprived of the possession of 
its property, to have the principal declared due; and that 
the decree of June 30, 1884, which made the principal 
due because of such default was erroneous and that by 
the reversal of the original decree the bondholders were 
restored to their equitable rights only as they existed 
when the foreclosure proceeding was commenced, and 
were only entitled to a foreclosure for the unpaid interest. 

No attempt was made to show by evidence any other 
defaults than those asserted in the notice to the trustees: 
and the decree making the principal immediately due was 
wholly based on them. We submit that in so decreeing 
the court erred. 

There is a singular inconsistency and confusion in this 
decree. It first makes the principal immediately due,and 
gives the trustees a decree for the entire principal and 
interest, which must have been on the theory that the 
railroad company had been guilty of the defaults 


charged against it in the supplemental ‘bill and 
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| then it credits on this decree the amount of Huide- 
koper, Shannon and Denison’s bid at the sale under the 

foreclosure decree, which must have been on the theory 
4 that their bid was paid, when they surrendered 
P their bonds. If the bondholders had paid the entire 
purchase money, the payment would have more than 
satisfied all overdue interest on the bonds, so that there 
| could not be any default in 1582. The same result would 


have followed if their bid had been applied in accordance 


! with the terms of the original decree, whether paid in 
| money or by credit on the decree; so that it is impossible 


to reconcile these seperate provisions of the decree with 
each other. 


But it is clear that the entire theory of the supple- 


mental proceeding was erroneous, and that the bond- 


holders could not have the principal of their bonds de- 
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clared due because of the defaults charged, none of which 


would have given foundation to the original bill; and the 


lla ta iE 


court erred in decreeing the principal due and immediately 


payable. 


3 


The court erred in decreeing that the Chicago and 


Eastern Illinois Railroad Company acquired litle by 


the sale, conveyances and consolidation, mentioned in 
the decree, to that part of the railroad of the Danville 
company, that extended from the main line to the lndi- 


ana state line, and is described in the decree as the Bis- 


mark branch, and in decreeing that the first mortgage 


and the bonds secured thereby were a first lien on this 


branch. 


The mortgage of 1869 to Fosdick and Fish given to 
secure the first mortgage bonds, conveyed to them “the 
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‘entire railroad * * * lying and beiug, and extend- 


~ 


‘ing from its terminus in the City of Chicago in Cook 
‘county, Illinois, southerly through the counties of Cook, 


‘Will. Kankakee, Iroquois and Vermillion, to the city 


~~ 


‘of Danville, and thence south-easterly to a point on the 
“state line * * * being in length about 140 miles, 


“«%* %* * including all the property between said ter- 


° 


‘minal points, which said party of the first part now has 


* 


‘or owns and possesses, or may hereafter acquire 
<* * *,” (27) and expressly excludes all property 
not embraced within these terminal points from the lien 
of the mortgage, whether then owned or after acquired. 
By the mortgage of December 16, 1872, to appellant 
and Fish, given to secure the second mortgage bonds, the 
railroad company conveyed “ the entire railroad * * * 
“lying, being and extending from its terminus in the city 
‘of Chicago, in Cook county, Illinois, * * * to the 
“ city of Danville, in said State of Illinois, and @/so extend- 
“ing from a point on the line above described situate about 
“ tevelve miles north of Danville aforesaid in a south-easterly 
“ direction to the boundary line of the State of Indiana.” 
* %* * This last portion of the railroad is the branch 
described in the decree as the “ branch from Bismark, in 
«Vermillion county, south-easterly to the east line of the 


“State of Illinois, a distance of 4,°, miles,” and which 


i? 


the court decreed to be subject to the liens of the first 


mortgage and to have vested in the Eastern Illinois Com- 


pany under the sale. 

It appears from Huidekoper’s testimony (243) that this 
branch road was abandoned bv the purchasing com- 
mittee, or their successor, the Eastern Illinois company 
and the iron taken up. 


In their original and amended bills the trustees under 
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the first mortgage asserted a lien on all of the franchises 
and property acquired by the railroad company within the 
several counties named, and in this general claim included 
this branch line, which lay in Vermillion county, one of 
the counties named. By his answer to the amended bill 
Elwell claimed that the lien of their mortgage did not 
extend to this branch line, but that the second mortgage 
was a first lien on it. ( 109.) 

This branch line was clearly not included in the specific 
description of the first mortgage, and from the averments 
of the amended bill (17), it is clear that when the first 
mortgage was executed, it was not in existence. The 
only question concerning it is whether it should be con- 
sidered as included in the general clause, which covers all 
the property between Danville and Chicago, which the 
railroad then owned or should thereafter acquire. But 
this general clause is expressly limited by the clause fol- 
lowing to the line between those points. 

This branch line was subsequently constructed in con- 
nection with the line to Covington, Indiana, and was not 
a part of the line between Chicago and Danville. There 
is nothing in the record to establish the claim that it was 
incident to the main line described in the first mortgage 
and to warrant the decree, that the first mortgage was 
the first lien on it. As it was not specifically de- 
scribed in the first mortgage, and as it was so described 
in the second mortgage, it was error, in the absence of 
evidence to show that the general clauses of the first 
mortgage embraced it, to decree it subject to the para- 
mount lien of the first mortgage, and that the Eastern 


Illinois company got a valid, indefeasible title to it. 
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The court erred in decreeing: that the lien of the trustees, 
Fosdick and Fish, under the supplemental mortgage of 
April 24, 1872, given to secure the payment of the 
Indiana Division bonds, on the property in Illinois, was 
superior in potnt of equity, to the lien created by the 
mortgage of December 16, 1872, executed lo appellant 
and Fish, to secure the so-called convertible or second 

€ bonds. 
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The consolidated mortgage of April 24, 1872, by which 
the railroad company conveyed to Fosdick and Fish the 
Illinois division as security for the Indiana bonds and vzvce 
versa, expressly provided (61), that in case the company 
should deem it necessary or desirable at any future time, 
in consequence of an increase of traffic, to issue and dis- 
pose of bonds to provide means for purchase of additional 
rolling stock and equipment, or the improvement of its 
property, it might to secure payment of such bonds, give 
a mortgage with lien on its property superior to that of 
the consolidated mortgage. 

The mortgage given December 16, 1872, to the ap- 
pellant and Fish, to secure the second mortgage or con- 
vertible mortgage bonds, expressly recites that it was exe- 
cuted and the bonds secured by it were issued, because 
and in consequence of the increase in traffic it had become 
necessary to provide means for the purchase of additional 
roiling stock and equipment for the use of the railroad 
company, and for the improvement of the company’s 
road and property; thus bringing this mortgage and the 
bonds issued under it. expressly within the provisions of 


the consolidated mortgage and giving to it alien superior 
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to the consolidated mortgage upon the property conveyed 
by it. 

By their amended bill, the trustees prayed that the Ih- 
nois division might be sold for payment, first of the Ith- 
nois division bonds, and secondly of the Indiana division 
bonds, and alleged that they constituted first and second 
liens upon the Illinois division property, and that the con- 
vertible mortgage was only a th'rd lien; but no reference 
was made to the recital of the convertible mortgage as 
to the purposes for which it was executed, and the bonds 
secured thereby issued. The original decree of Decem- 
ber 6, 1876, carefu'ly avoided any decision as to the 
priority of liens between the Indiana division bonds and 
the convertible mortgage bonds, and in form and sub- 
stance decreed a foreclosure simply of the first mortgage 
on the Illinois division of March, 1869. 

In the supplemental bill filed by the trustees after the 
reversal of this decree, they alleged that the Indiana 
division first mortgage was foreclosed, a decree 
rendered in their favor, and the Indiana division sold, 
leaving a balance of the decree due and unpaid by the 
railroad company; that the convertible mortgage bonds 
secured by the mortgage of December 16, 1872, were 
not entitled to any priority over the lien vested in them 
by the consolidated mortgage, “or if at all only toa 
‘ moderate amount, because * * *_ said convertible 
“bonds were not issued, used or sold (beyond the 
« amount of about $100,000 at all events), so as to bring 
‘¢them within the last clause of the deed of trust of April 
“24,1872”; and they prayed for a decree against the 
railroad company for the full principal and interest of the 
Illinois division bonds, and also for a decree in their favor 


as trustees for the Indiana division vondholders, declaring 
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the consolidated mortgage a lien on the Illinois division 
property for the balance remaining due on the Indiana 
division bonds, subject only to the lien of the mortgage of 
March, 1869. 

Under this allegation of the supplemental bill, without 
any evidence in the record to support it, and in the face 
of the express recital contained in the convertible mort- 
gage as to the purpose for which the bonds were issued 
by the railroad company and the mortgage given, the 
court decreed in favor of the trustees, Fosdick and Fish, 
that there was due to them as trustees for the Indiana 
division bondholders the amount remaining due upon the 
decree rendered on the foreclosure of the Indiana division 
mortgage with interest, and that this sum was as against 
the appellant a second lien upon the entire Illinois division 
property, and subject only to the amount therein adjudged 
to be due and payable to the Illinois division first mort- 
gage bonds and coupons. 

Even the supplemental bill of the trustees, in which 
they prayed for a decree in their favor for the balance 
due on the Indiana division bonds, declaring it to be a sec- 
ond lien on the Illinois division property, admits in sub- 
stance that as to the bonds actually issued under the con- 
vertible mortgage and secured by it, their claim of second 
lien on the Illinois division property was not well founded; 
but the court did not require them to make any showing 
whatever in support of this assertion, nor as to what sec- 
ond mortgage bonds were actually issued and outstand- 
ing. We submit that the second mortgage bonds, which 
were issued by the railroad company and secured by the 
convertible mortgage, which recites expressly that the 
purpose for the issue of the bonds was to provide the 
means for the purchase of additional rolling stock and 
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equipment for the use of the company and for the im- 
provement of its road, were entitied to a lien upon the 
Illinois division property superior to that of the Indiana 
division bonds under the consolidated mortgage; and that 
a bona fide holder of the second mortgage bonds was en- 
titled to rely upon the recital of the convertible mortgage 
and is entitled to the full benefit of the lien given thereby 
and of the express reservation in its favor in the consoli- 
dated mortgage; and that the decree in favor of the trus- 
tees Fosdick and Fish that they had a second lien upon 
the Illinois division property for the amount that remained 


due upon the Indiana division bonds, is clearly erroneous. 


w Bs 
The court erred in dismissing the appellant's cross-bill. 


The court finds all of the equities against the appellant, 
and dismisses his cross-bill. ‘This was tantamount to a 
decree that the second mortgage bondholders had no 
equitable rights or interest in the property. From any 
point of view we consider such a finding and decree 
erroneous, though the error was not a material one, if the 
decree was correct in finding that the Eastern Illinois 
company had acquired a valid and indefeasible title to 
the property. As trustee, representing the interests of 
the second mortgage bonds, Elwell was a party, and by 
his cross-bill sought to have their interests affirmatively 
protected in case a decree of foreclosure and sale should 
be rendered under the first mortgage. His cross-bill can- 
not be considered as in the nature of an original bill for 
foreclosure of the second mortgage, nor could it have 
been maintained as such; but it was a proper cross-bill, 
asking, in case the court should order sale of the prop- 
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erty under the first mortgage, that the interests of the 
second mortgage bondholders might be protected. Sale 
under the first mortgage would cut off the second mort- 
gage, as the trustee under it was made a party for that 
purpose; it would deprive the second mortgage bond- 
holders of all equities and interest in. the property. In 
such case the decree of foreclosure of the first mortgage 
ought to make all necessary provisions for the protection 
of the second mortgage bondholders, and not throw them 


bodily out of the cause. 
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The court erred in dismissing the petition of the National 
City Bank for leave to intervene in the cause and become 


a partly lo a. 


This petition alleged in its support that Elwell, the 
trustee for the petitioner, had abandoned all intention to 
protect its rights, and was apparently indifferent to the re- 
sults of the litigation, and had shown no diligence to pre- 
vent a sacrifice of the interests of his cestu: gue trustent; 
and that the petitioner feared that unless it should be per- 
mitted to become a party it would lose its rights under 
“ some collusive compromise or colorable sale, or through 
“the indifference or neglect of said Elwell.” The court 
denied this petition, at the foot of the decree stating: «It 
“appearing to the court that the trustees under the sec- 
“ond mortgage are parties to this suit, and have appeared 
“and answered herein, and that there is no proof showing 
“that said trustees are not acting in good faith.” 

We understand the rule to be that the trustee repre- 


sents the bondholders in the cause, but that thev have the 


[If 


right to become actual parties by leave of court A pe- 
tition for such leave is ina measure addressed to the dis- 
cretion of the court; and the court can properly deny the 
petition, where it does not charge the trustee with acting 
in bad faith and breach of trust. But where the trustee 
is charged with fraud and breach of trust it cannot be 
said that the court has discretion to refuse the petition, 
though it might properly require the petitioner, as a con- 
dition of being made a party, to make good his charges 
against the trustee. The power of representation 1s only 
vested in the trustee where he acts with good faith; and 
it would be a very singular rule which would give the 
court a discretionary power to reject absolutely a petition 
by a bondholder to become a party, based on charges of 
bad faith against the trustee. This was in substance what 
was done with this petition. It charged Elwell with bad 
faith and wilful neglect of his trust; but the court, with- 
out giving the petitioner an opportunity to be heard, and 
without investigating into the validity of these charges, 
renders a final decree cutting off the petitioner’s equities, 
and at the foot dismisses this petition because “there is 
“no proof showing that the trustee is not acting in good 
“faith.” 

We consider that the court erred in refusing this peti- 
tion on the allegations and charges appearing on its face; 
and should not have dismissed it for want of proof of bad 
faith on the trustee’s part, without at least giving the peti- 
tioner an opportunity to substantiate its charges. It ought 
to have granted the petition and allowed the pet:tioner to 
become a party, or to have referred the petition to the 
master to examine into the validity of its charges. 

As the consideration of the motion, which has been 


submitted to dismiss this appeal. has been postponed until 
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the hearing of this appeal, it may not be improper for us 
to refer in this connection to the conduct of Elwell, in 
executing, regardless of the interests of the holders of the 
bonds secured by his mortgage, subsequent to the decree 
(which has been made to appear on this motion), releases 
of errors and waivers of appeal, for the evident purpose 
of cutting off any possible means the bondholders might 
have of attacking this decree. This certainly tends to 
show that the petitioner was not far from right in its fears, 
as expressed in its petition. 

In conclusion, we respectfully submit that this decree 
was erroneous in the respects presented by the assign- 
ments of error, and should be reversed. 

CHARLES M. OsBorn and 
SAMUEL A. LYNDE, 
Counsel for the Appellant. 
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REPLY ON BEHALF OF APPELLANT. 
We desire to submit a reply to some of the propositions 
of law asserted in the printed argument filed on behalf of 
the appeliee, the Chicago and Eastern Illinois Railroad 
Company, but, for the sake of brevity, shall avoid any ex- 
tended argument or comment upon the numerous cases 


occasional notice of 


en 


cited, and confine ourselves to at 
them. 

At the outset we wish to correct an error concerning 
the nature of this case. into which counsel has fallen, and 
on which, as is apparent from its frequent repetition, both 
in his statement and argument, he lays great stress. He 
speaks of the cause in which this appeal is taken, and the 


prosecution of this appeal as a collateral attack upon the 


apart peatmntenntenatiemmeaenee — 


sale, as if it were an independent action to recover the 
property sold, and indulges in charges and insinuations as 
to the National City Bank of Ottawa which are wholly 
unwarranted by the record, and, as we believe, equally 
unwarranted in fact. He seems to regard this bond 
holder as the complainant in an original and independent 
proceeding, and claims that the record should show that 
it was a dona fide holder of the bonds for value before 
the sale was made. 

We need only say in this regard that this appeal 1s 
from the decree which was rendered in the Circuit court 
in the supplemental proceedings that followed in the origi- 
nal cause, after it was redocketed and the mandate of this 
court was filed. It is an appeal from the final decree in 
the cause itself, and is prosecuted in the name and right 
of the trustee in the second mortgage, who was a _ party 
to the cause and to the decree. It raises and brings be- 
fore this court all issues and questions as to the propriety 
of this decree, which can be raised on behalf of the sec- 
ond mortgage bondholders; and it is not in any sense an 
independent proceeding on the part of this individual 
bondholder. The character of the latter’s title to its 
bonds has never been an issue in this cause, and as the 
court below denied its intervening petition and refused to 
permit it to become a party, it has never been called upon 
or had an opportunity to make proof that it acquired and 
holds its bonds dona fide. The record shows that it 
satistied the court below on its petition for leave to prose- 
cute this appeal in the name of its trustee that it was a 
bona fide holder of these bonds, and beyond that there 


was no occasion or opportunity to go. 


3? 


Upon the motion to dismiss the appeal we said all that 
we consider necessary upon the two propositions then as-" 
serted by the appellee, viz: That the appeal was defective 
because all of those who were jointly affected by the de- 
cree appealed from had not joined in it or had not been 
given the opportunity to do so; and that the so-called re- 
lease of errors executed by Elwell was a bar to the prose- 
cution of the appeal. 

But counsel in his present argument has introduced 
other reasons or we might more properly say, has am- 
plified his former reasons, and it seems desirable to refer 
to his additional suggestions. 

Ist. It 1s asserted that there is an estoppel against the 
prosecution of this appeal, because the decree appealed 
from is a consent decree. 

a. ‘The decree was not a consent decree in the sense 
that this term is used in the authorities cited in support 
of this proposition. The decree purports to be the decree 
of the court rendered on hearing after considering the 
questions involved, and the argument of counsel. The 
record shows no consent, but the decree appears to be 
the act of the court and not of the parties. The purport of 
the charge made by the bank in its petition for appeal, 
upon which appellee’s counsel relies as evidence of its 
being a consent decree, is that a combination had been 
effected between a portion of the second mortgage bond 
holders and the Chicago & Eastern Illinois Railroad 
Company, by which they secretly received a compensa- 
tion for the surrender of their claim of right in the prop- 


erty covered by their second mortgage; that the bank 
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was not admitted into this combination and was to re- 
ceive nothing; and that Elwell knowing the facts had lent 
himself to this fraudulent scheme, and concurred in and 
refused to contest the decree which had been obtained in 
pursuance of said scheme, without any real contest, 
although on its face it appeared to be a decree by which 
the court after full hearing decided against the trustee, 
and all of the bondholders all the claims of right for 
which they had been contesting for years. 

6. If there was any consent in fact or acquiescence on 
Elwell’s part in this decree, it was done out of court, and 
is not made manifest by anything on the record. As 
Elwell was acting purely in a representative capacity, we 
submit, that no estoppel as against his ces/ues gue trustent 
can be predicated on what he may have done zz pazs. 

c. The decree in this case was not a compromise de- 
cree, recognizing, enforcing or protecting the interests 
and rights of the second mortgage bondholders, Elwell’s 
cestuts gue trustent, but on the contrary was absolutely de- 
structive of their interests and rights in the property, and 
found and adjudicated every issue in the cause against 
them. <A consent on the part of their trustee to such de- 
cree could not be an act in furtherance or for the protec- 
tion of the trust, but would be equivalent to abondoning 
and surrendering h's trust. We submit that the trustee 
has no power as representative of the bondholders to act 
in opposition to his trust or to abandon or surrender the 
rights of his beneficiaries, and that he cannot, therefore, 
bind them by consenting to a decree adverse to and de- 
structive of the trust vested in him, and thereby preclude 
them from prosecuting with the court’s leave an appeal in 
his name. Such attempted consent would be fraudulent 


both on the part of the trustee and of anvone who should 


cst 


attempt to get the benefit of it; and a court of equity 
would not suffer such consent to be given by the trustee 
without the unanimous acquiesence of the cesturs gue trus- 


tent. 
Campbell v. Railroad Co., 1 Woods, 368, 


379, 351. 
Duncan ct al. Trustees v. Ratlroad Co.. 2 


Woods, 542, 546. 


d. ‘The fact, that prior to the rendering of the decree 
the National City Bank had by its intervening petitions 
expressed on record its doubts and fears as to ils trustee, 
would, we think, independently of the question as to the 
trustee’s power to consent on behalf of his ces/uzs gue 
frustent to the decree that was rendered, have caused 
the Circuit court to forbid his giving such consent. 

2d. The proposition is asserted that it was Elwell’s 
duty and right to make the release, and, because it was 
the desire of the holders of a majority of the second- 
mortgage bonds that he should do so. We submit that 
nothing short of the unanimous request of all of the 
bondholders would warrant his action, and that the only 
effect which would result from the consent to or request 
for its execution by the holders of a majority of the bonds 
would be by way of estoppel against them, but such 
bondholdersas refused their consent would not be affected 


by it. 
[f. 


Upon the question which is raised by the motion 
to dismiss this appeal, and again argued in appellee's 
argument, as to the necessity of a joinder in this appeal 


by all of the parties to the cause, who were jointly al- 
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fected by that portion of the decree; which finds the title 
of Eastern Illinois Company to be indefeasable, and as to 
there being no summons and severance, we desire to add 
to our argument on the motion to dismiss the appeal, the 
following suggestion: 

We think that sufficient steps were taken in the Circuit 
court to work a severance .and warrant an appeal in 
Elwell’s name alone, even if these other parties should 
have joined in the appeal. The first prayer for an appeal 
was filed October 11, 1884, as of October 6th, and was 
for an appeal from the order, denying the petition for 
leave to intervene. This appeal was allowed, but not 
perfected. 

On the rith of October, 1884, motion was made 
(Rec., 604), for leave to appeal from the entire decree. 
On November 3, 1584 (Rec., 606), an order was entered 
which recites the appearance of the parties, and that the 
motion of the bank “ to appeal in its own name or in the 
name of Elwell,” came on for hearing and was argued, 
and orders that the respondents to the petition answer 
within twenty days. On December 8, 1884 (Rec., 607), 
the parties being present, the court hears argument on 
the motion for leave to appeal in Elwell’s name and takes 
the motion under advisement, and on August 3, 1885, 
after having considered this motion, grants leave to 
prosecute th's appeal. | 

The record shows that the leave to prosecute this ap- 
peal was granted after the parties to the cause had been 
ordered to answer the petition, and after the court had 
heard arguments in their behalf, and with the parties in 
court. We submit that by this hearing on this applica- 
tion for leave to appeal, after the parties were notified 


and in court, and given the opportunity and directed to 


~ea > 
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answer the petition and be heard by counsel, a complete 
severance was effected within the rule in J/asterson v. 
flerndon, 10 Wall., 416. 

It is true that the appeal then allowed was not per- 
fected, and that subsequently a petition was filed for an 
allowance of the appeal then granted; but due notice of 
this application was given to all parties, and the appeal 
as originally allowed was again granted; but the pro- 
ceedings on the first application were sufficient in them- 


selves to effect a severance. 


IIL. 
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As to the confirmation of the sale under the decree ot 
December 5, 1576. 

The proposition is asserted that by virtue of the con- 
firmation of the sale the purchasing committee acquired 
an indefeasible title without regard to the reversal of the 
decree; that the title of the purchasers after Confirmation 
could only be attacked by appeal from order of confir- 
mation. 

This proposition rests upon a misconception of the 
office of confirmation in judicial sales. As is said by this 
court in Whiting v. Bank of The United States, 13 Pet- 
ers, p. 15; the sale itself and confirmation of it are but 
ulterior proceedings to the decree, ‘a mode of executing 
the original decree like the award of an execution at 
law.” And so when the purchaser at the sale bears such 
relation to the cause that he is affected with notice of 
errors in the decree, under which the sale is had, the fact 
that the court by its order confirms the sale to him, does 
not relieve him from the liability to lose his title in case 


the decree is reversed. 


S 


The confirmation of the sale is merely the finding and 
determination of the court that its decree ordering the 
sale to be made has been properly executed. But if the 
decree was erroneous, there should have been no sale at 
all; and if the purchasers are chargeable with notice that 
no sale should have been ordered, it must fall however 
regular the proceedings in carrying out the erroneous 
order may have been. 

For these reasons all orders made in execution of a 
decree fall with it when the case is reversed. And an 
appeal from such orders founded on the invalidity of the 
original decree is a work of supererogation and will be 


dismissed. 
Fosdick Vv. Rratlroad Co.. 106 U. Ss, 55. 


An appeal from an order confirming a sale raises no 
question concerning the decree by which the sale 1s or- 
dered, but only questions which arise as to the manner in 
which that order has been executed. 


Sago f Railroad LA. 96 U. S. 712, 714- 


iY. 


It is said that no appeal from the decree was 
pending at the time of the sale; and counsel ventures the 
assertion (p. 43,) that “ the only reported cases in which 
‘a sale has been set aside after the reversal of the decree 
“on account of errors, are where the purchaser was a 
“ party to the errors and bought with knowledge of an 
“ appeal actually pending.” 

As to the fact that no appeal was pending at the time 
of the sale, the record shows that appeal bonds executed 
by the railroad company and E!well, in accordance with 


the terms of the decree, were on record in the cause prior 


Q 


to the sale; though it would seem from the affidavit to 
which counsel calls attention,these bonds had not then been 
presented for approval to the court. 

But whether the appeal be considered as then pending 
or not is wholly immaterial, as it is not notice of the pend- 
ency of an appeal, that makes the title acquired by a pur- 
chaser, who is a party in fact or in privity, defeasible; but 
it is because of his relations to the cause that he cannot 
acquire title by purchase under the decree, which shall 
not be affected by the subsequent reversal of the decree. 
If it depended on notice of a pending appeal, then the re- 
versal of the judgment or decree would invalidate the 
title of a stranger to the cause, who had purchased with 
such notice, as much as that of a party. 

We cite the following cases, where, after reversal of 
the decree for error, sales have been set aside or held for 
naught, when the purchaser was a party or in such rela- 
tions to the cause as to be affected with notice of the 
errors, though no appeal or other step for review of the 
judgment had been taken at the time of the sale. 

Reynolds v. Harris, 14 Cal., 668. 

Galpin v. Page, 18 Wall., 350. 

Marks v. Cowles, 61 Ala., 299. 

McDonald v. Mobile Life Ins. Co. 65 Ala., 


35°. 


An important and decisive case on this point is Powell 
v. Rogers, 105 Ill., 318, where the writ of error was sued 
out three years after the sale. As this case was over- 
looked by us in preparing our argument, we will call par- 
ticular attention to the language of the court on pages 
323, 324. The court says: “ The law which regulates 


** the rights of purchasers under a judicial sale, where the 
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judgment or decree under which the purchase is made 


is subsequently reversed is well settled. A party to an 


‘ erroneous judgment or decree is presumed to be cog- 
‘ nizant of all errors in the record, and a reversal restores 


‘the parties to their original rights. Zhe title acquired 


under an erroneous judgment is divested by the reversal, 


- unless it has been purchased by a stranger to the judgment 
‘ without notice. * * * Appellants are presumed to 


- have known that the decree under which they obtained 


title was erroneous. They knew that appellee had five 


‘ years from the rendition of the decree to sue out a writ 


- of error, and knowing these facts they had no right to 


“ expend a large sum of money in erecting a house on 


? 
« 


‘the property, at least they took upon themselves the 


‘ hazard of losing the money so expended.” 


Powell vy. Rogers, 11 Bradwell, 98. 


See, also, 


Mayor v. Collins, 17 Bradwell, 239. 


7. 


In connection with the proposition that valid and inde- 


feasible title vested because of the confirmation of the sale. 


counsel also ventures the assertion (48, 49), that “ an ex- 


* 


‘amination of all the cases cited in which sales have been 


‘set aside for error even after reversal of the decree or 
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‘judgment, will show that in each case a direct proceed- 
‘ing was resorted to before the time for redemption had 


‘expired.” 


This statement is also erroneous, as will appear from 


an examination of the following among the cases cited 


by us. 


FReeynolds v. Harris, 14 Cal., 668. 


-4 pe: 


qq 
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a) 
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Galpin v. Page, 18 Wall., 350. 
Marks v. Cowles, 61 Alla.. 299. 
McDonald v. Mobile Life Ins. Co., 65 Ala.. 


In Galpin v. Page, 18 Wall., 350: Gott v. Powell, 41 
Mo., 416, and Stroud v. Casey, 25 Tex., 754, no proceed- 
ings to set aside sale were resorted to, but eyjectment was 
was brought, and title under the sale held to be void, 
while in //7. & St. F. BR. PR. Co. v. Brown, 43 Mo., 294, 
deed to purchaser was set aside as a nullity on bill to re- 
move cloud on title. 

The decision of the Illinois courts in Powell v. Rogers, 
and Major v. Collis, which we have already cited, are 
equally emphatic to the effect that the reversal dzvests the 
purchaser of title if he is a party to the cause or in priv- 
ity withhim. It is the reversal of the judgment that de- 
stroys the title, and not an order setting aside the sale be- 
fore confirmation, or the bringing of a bill before the 


lume for redemption has expired. 


Vi. 


It is claimed that the present proceeding is “purely 
‘‘a collateral attack on the sale and decree of confirma- 
tion,” and as the circuit court had jurisdiction, its decree 
cannot be attacked collaterally. It is said (p. 49) that 
‘the title acquired under this sale * * * was first 
‘‘ questioned by the motion of the Danville company, No- 
“ vember 22, 1882, five years after the sale” for a re- 
ceiver; and that in principle it is the same as an attempt 
to attack the sale in a collateral proceeding. 


When it is considered that this proceeding is an appeal 


EF2 


from the decree rendered in the supplemental proceed- 
ings that followed in the original cause, after the reversal 
of the former decree and the re-docketing of the cause, 
the absurdity of this proposition becomes manifest. 


In these supplemental proceedings, both the railroad 


company, the mortgagor, the trustee in the second mort- 
gage and the trustees in the first mortgage, took the po- 
sition that by reason of the reversal of the foreclosure 
decree and because of the relations of the purchasers and 
of their successors to the cause, the lien of the first mort- 
gage was restored and the purchasers divested of the 
title, and the question as to the effect of the reversal of 
the decree upon the title of the purchasing committee 
and of their successors was raised directly in the supple- 


mental proceedings. 


VIT. 


As to whether the purchasing committee were 
parties to the cause by their intervention and by repre- 
sentation of their trustees, and by being in fact the bene- 
ficiaries for whose benefit the foreclosure was had, so that 
they were affected with notice of the errors in the decree, 
we need add nothing to our argument. 

In discussing this question, counsel ignores the inter- 
vening petition, to which this court, in Chicago & Vin- 
cennes Re. Re. Co.v. Fosdick, 106 U.S., 73, referred as fol- 
lows: *“ The intervening petition of Osgood and others, 
‘of it be considered as a pleading whereby they were al- 
‘ lowed to become cocomplainants. * * *” The sug- 
gestion is made that these intervenors cannot be presumed 
to have known that there was no evidence to prove the 


default as alleged in the bill; but, as this court showed 


-_-_ 


on the former hearing, there was no evidence offered by 
them to prove the same default as alleged by them in 
their petition. If, however, they were parties in the 
sense in which we contend, they are affected with notice 
of all irregularities in the proceeding, and actual notice 
need not be shown. 

The assertion is made (page 58) in reference to the 
cash payment of part of the bid, that “the theory on 
“ which all the reported cases have set aside a sale after 
“ the reversal of a decree, when the purchaser was the 
“ complainant, is that the purchaser has paid nothing for 
“the property, but has merely credited the purchase 
‘ price upon the mortgage debt° due him.” (This state- 
ment is repeated on page OI. ) 

We submit on the authorities which we have already 
referred to that this assertion is erroneous, and ignores 
the principles upon which the rule rests, that the reversal 
of the judgment divests the purchaser of title, if he was 
a party to the cause or in privity with him, because the 
judgment becomes a nullity, and there must be complete 
restoration. 

It is also said as to the payment of this money that the 
Indiana Division bondholders contributed to this fund. 
This statement we consider entirely erroneons in view of 
Huidekoper’s testimony (Pr. Rec., 242), and of the pro- 
visions of the bondholders’ agreements, which were iden- 
tical as to both the Indiana and Illinois divisions. (Pr. 


Rec.. 292. ef sed. ) 
‘ ]* | 


VIII: 


Upon the question as to the effect of the rever- 


sal of the decree on the title acquired by the Chicago 


se ee 
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and Eastern Illinois Railroad Company, through the deed 
of the purchasing committee to the Chicago and Nash- 
ville Railroad Company, and the consolidation that fol- 
lowed immediately, we need add nothing to our argu- 
ment. Counsel has not questioned but that the Chicago 
and Nashville Railroad Company was merely successor 
in trust to the purchasing committee, and not in any sense 
a bona fide purchaser, nor thit the Chicago and Eastern 
[llinois Railroad Company stands in the shoes of the 
Nashville company, and acquired no better or other title 
to the property, than it did under the conveyance from 
the purchasing committee. We submit that the conclu- 
sion asserted by our argument, that the Eastern Illinois 
company’s title to this property was merely a defeasible 
title, and subject to be overthrown by the reversal of the 
decree, must follow from these premises. 

It is claimed that, because of sales of shares of the 
stock and of the bonds of the Eastern Illinois company 
since its organization, its title to this property should not 
be affected by the reversal of the decree. It is asserted 
that, by these sales and transfers of stock, innocent stran- 
gers had acquired “dona fide interests in this property 
‘‘ before the foreclosure decree was reversed.” 

We understand the only exception that is made to the 
application of the rule, that on reversal of the judgment 
the parties are to be restored to their original rights, and 
the judgment and everything done or right acquired un- 
der it, becomes a nullity, is in favor of innocent third 
pariies, who have acquired title to property or have 
o'herwise acted under the erroneous judgment. But in 
the case at bar, the title to the property remains in the 
Eastern Illinois company, and transfers of its stock from 


one person to another cannot by possibility make its title 


<> 


<> 
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the better or the worse. It is not correct that the pur- 
chaser of “ negotiable securities on the open market, ac- 
“ quires by the purchase an ownership and interest” in 
anything beyond the negotiable securities purchased. If 
the purchase be of a bond, the buyer becomes its owner 
and entitled to receive payment according to i's terms 
and to have the benefit of any liens that may be given to 
secure it; if a share of stock, the buyer, upon proper 
transfer being made on the books of the company,becomes 
a sharehoider and entitled to share in the profits derived 
by the company from time to time and in case of its dis- 
solution to share in the distribution of its assets after its 
debts are paid; but he gets no title to or right in its prop- 
erty. 

In Graham vy. Railroad Co., 118 U. S., 161, 179 (cited 
by counsel), reference is made on the question of laches 
to the fact that “many persons must have acquired righ’s 
“in the stock of the new corporation who were ignorant 
“of the alleged frauds.” ‘There is no question of laches 
here; the appeal from the decree of December 5, 1876, 
was prosecuted in due season and within the time allowed. 
by law; the supplemental proceedings followed in due 
course upon the reversal of that decree; so that there 
is no foundation for any claim of laches or of any estoppel 
because of delay in attacking the foreclosure decree. 
The question is simply whether the Eastern Illinois Com- 
pany’s title to this property has in any way been made 
the better because its stock has passed from one person 
to another; and we submit that if we are right in our 
contention that this title, which verted in it by the con- 
solidation which brought it into existense, was merely a 
defeasible title, subject to be overthrown by the reversal 
of the decree, then it remained the same, and was no 


better when the decree of June 30, 1884, was rendered. 
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We again call attention to the fact, which counsel 
iwnores apparently, that the articles of consolidation and 
the records of the Nashville company furnished express 
notice to every shareholder of the nature of the title of 


the Eastern Illinois company to this property, and that it 


acquired its title solely as successor in trust to the bond- 
holders’ committee and for the purpose of carrying into 
effect the terms and provisions of the bondholders’ agree- 
ments, and affected them with notice of the provisions of . 
these agreements and of the action taken by the bond- 


holders’ committee in carrying them into effect. 4 | 


IX. 


It is asserted that Elwell is estopped from ques- 
tioning the validity of the sale of February 7, 1877, and 


its confirmation, because (1) the sale was demanded by 


his cross-bill, and (2) because after the sale he ratified it 
and asked that a certificate of purchase be given to the 
purchaser. 

This proposition is manifestly absurd. Elwell con- 
tested vigorously throughout the original proceedings the 
right of foreclosure, asserted by the complainants, and 
appealed from the decree obtained by them. For the 
protection and benefit of the second mortgage bond- 
holders, he sought, in case the court should grant a 
decree of foreclosure, to have the sale, that would then 
hecessarily follow, for their benefit also. He regarded 
the sale as a mere incident to the foreclosure decree, and 


made his contest on the right to that decree. 


> . 
The assertion that Elwell ratified the sale by reason of 
his answer to the petition of the purchasing committee ° 


for leave to surrender their bonds in discharge of the 
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remainder of their bid and for the immediate conveyance 
of the property to them, is singularly erroneous. His 
answer was directed expressly to the prayer of the 
petition, and contested their right to have the conveyance 
prayed for or to make payment in that form, and asserted 
especially his statutory right of redemption, this being 
evidently the especial purpose of the answer. The claim 
of a right of redemption cannot well be construed into a 


confirmation or ratification of the sale. 


AX. 

It is apparently asserted (69) that Elwell had no 
right to appeal from this decree, notwithstanding he was 
a party, on the theory that the railroad company alone 
had the right to assert the claim that the sale should be 
set aside. It is sufficient to say that Elwell was party to 
the original foreclosure decree, holding the second lien on 
the property, and the reversal of that decree operated in 
itself to set aside the sale as to him unless the purchasers 
were innocent purchasers without notice. Under the sec- 
ond mortgage Elwell held the equity of redemption, and 
Was One remove nearer the property than the railroad 


Company. 


Al. 


It is claimed that Elwell was guilty of laches in 
“ waiting six years before asserting ™ the right to question 
the sale. As the appeal was taken in due time and the 
supplemental proceedings followed immediately upon the 


reversal of the decree. we cannot see any foundation for 


this claim. 


Powell v. Rogers, 105 Ill., 318. 


AIT. 


Upon the remaining questions which are presented 
by our assignments of error, we only wish to add 
to our argument a reference to the case of Aeynolds v. 
Flosmer, 45 Cal., 616, on the point that the purchasers, 
Huidekoper, Shannon and Dennison, should be held to 
account for the value of the property, in case it should be 
determined that they were not innocent purchasers, and 
their title was defeasible, but that their grantee and its 
successor were innocent purchasers from them. 

In concluding the argument for appellee special refer- 
ence is made to the cases of Sage v. Central Railroad Co. 
(reported in 93 U.S., 412: 96 ¢d., 712: and gg ad, 334), 
,as presenting close 


and Fergus v. Woodworth, 44 Ml. 


344 
analogies to the present case, and as being, in a measure, 
decisive of the questions that are here involved. 

We do not think that the Sage case has any material 
bearing on the present case, or that it lends support to 
the especial propositions in support of which it 1s cited. 

In the Sage case the deed of trust provided that in case 
of foreclosure the trustee should procure not only a de- 
cree for sale, but also for reorganization, and vested ex- 
press power in the trustee to procure such decree, but 
required him to act subject to the control and direction of 
the majority of the bondholders. This was done, and the 
court held that the holders of bonds, secured by this trust 
deed, had taken their bonds subject to this agreement, and 
that the decree, which had been procured, was in harmony 
with it. 

The trustee was acting pursuant to an express power 


vested in him, and by the terms. of the trust deed the 
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holders of a majority of the bonds were given contro! 
over his action. But the trust deed to Elwell gave him 
no power or authority in his discretion or at the request 
of the holders of a majority of the bonds to abandon his 
trust and surrender the rights of his beneficiaries, or what 
was equivalent, to make releases of error, and thereby 
seek to cut off an appeal from the decree. 

It is said (p. 81) that the first opinion in this case, re- 
ported in 93 U.S., 412, is conclusive of the proposition 


that this appeal must be dismissed, “ because it 1s prose- 


“cuted in the name of the trustee for the sole benefit of 
“a small minority of the bondh ders.” This proposi- 
tion, as applied to this appeal, is entirely erroneous. 
This appeal is prosecuted in the name and ripht of 
the trustee representing all of the bondholders. It 
is prosecuted at the cost of a single bondholder, be- 
cause, though requested, and with proper security ten- 
dered, the trustee refused to appeal: and thereupon, as it 
lawfully might, the Circuit court authorized this bond- 
holder to prosecute the appeal for the trustee and in his 


ight be the effect of the previous 


right. | Whatever mi 


acquiescence in the decree by any O1 the holders of these 
bonds, by way of estoppel in subsequent proceedings, in 
Case the decree should be re \ ersed, is of no concern at 
present. The appeal must be considered in this court as 
prosecuted in the right and name of the trustee, in his 
representative capacity for all of the bondholders, and 
not as “for the sole benefit of a small minority of the 
bondholders.” 

In the Sage case, the trustee, who had procured the 
decree and was complainant in the cause, applied for 


leave to appeal from it as “trustee for Sage” e/ a/._ It 
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Was an attempt to split up the trust, which would have 
produced the singular result of having the trustee appel- 
lant for Sage and his associates and appellee for the re- 
maining bondholders. We submit, therefore, that the 
present case is not parallel to the Sage case in this or any 
other respect. 

As to the confirmation of the sale, we have already 
said all that is necessary on that point. 

The case of Fergus v. Woodworth, 44 Ill, 374, is not, 
as we consider it, in conflict with our position. On the 
contrary, we have cited it, because of its statement of the 
general rule as to the effect of the reversal of a judgment 
upon the title acquired by a purchaser, who 1s chargeable 
with notice of errors in the judgment. On writ of error 
sued out from foreclosure decree after sale and convey- 
ance by the master to the purchaser, the decree was re- 
versed. The question, which was then presented by 
supplemental bill in a proceeding that had been brought 
by the mortgagor to restrain the purchaser from taking 
possession, was as to whether the purchaser, Wood- 
worth, was a dona fide purchaser, or whether he was 
chargeable with notice of the errors in the decree, and 
therefore affected by the reversal of the decree. 

The mortgage was foreclosed by the mortgagee, 
though at the time of the foreclosure one Peck held it as 
a collateral security for a debt due to him from the mort- 
yagee. “ Peck did not own the mortgage, but simply 
‘held it as collateral security.” (Page 382.) Peck 
was not a party to the foreclosure, but after the decree 
was rendered he took the necessary steps to have it trans- 


ferred to him as security. Woodworth was also a cre- 


~ 


‘) 


na 
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ditor of the mortgagee, and arranged to purchase at the 
sale and pay Peck the debt due him from the mortgagee, 
and secure the debt due to himself in that way. Wood- 
worth purchased and received the certificate of purchase, 
and paid Peck the amount of his debt and discharged the 
mortgagee from his indebtedness to him; and procured a 
deed under the master’s certificate. 

On these facts the court held that Woodworth was a 
purchaser of the property at the sale, and not a purchaser 
of the decree so as to control or satisfy it except by pur- 
chasing the premises; and that neither he nor Peck were 
parties to the record or were chargeable with knowledge 
of errors in the decree. “ Woodworth was regarded as 


«the purchaser by all parties, and we do not see that he 


‘ ** 
' 


“differs from ordinary purchasers at a judicial sale 
(Page 383.) 

We do not understand that the court by this decision in 
any respect modified or qualitied the general rule. On 
the contrary its statement of the rule is very clear. Nor 
was it intended to qualify the rule stated in J/c ‘Folton v. 
Love 13 Ill., 486, that the assignee of a judgment stands 
in the shoes of his assignor, and 1s not entitled to protec- 
tion as a dona fide purchaser. On the contrary it holds 
on the facts that Woodworth did not become the owner 
of the decree, but was simply purchaser at the sale, and 
that the previous negotiations related solely to the man- 
ner in which payment should be made. 

We are unable to see any similarity between the posi- 
tion of the bondholder’s purchasing committee and that of 
Woodworth. They were parties to the cause, in interest, 


by representation, and by intervention; they were the 


beneficiaries in whose behalf and at whose instance the 


decree was procured: and were the substantial owners of 


the decree. which by the way they made especially sig- 


nificant by subsequently procuring in their own right a de- 
ficiency decree for the balance due after crediting their 
bid on the decree. 
Respectfully submitted. 
OsBORN & LYNDE, 


Counsel for Appellant. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, A. D. 1889. 
No. 216. 


JAMES W. ELWELL, Trustee, By. ‘THE 
NATIONAL City BANK oF OTTAWA, 

ILLINOIS, Appeal trom Circuit 
Appellant, ' Court of the United 
7S. States for the North- 
ern District of Illi- 

WILLIAM R. FOSDICK anv JAMES D. \ noi 

FISH, TrusTEES ETC., ET AL., | 
Appellees. 


BrRiEF AND ARGUMENT FOR APPELLEE. 


CHICAGO & EASTERN ILLINOIS RAILROAD CO. 


Witt H. Lyrorp, 


COUNSEL FOR APPELLEE. 


7 


SARNARD 4&4 GUNTHORP. LAW PRINTERS, CHICAGO. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1889. 


No. 216. 


JAMES W. ELWELL, TrRusTEE, BY ‘THE 
NATIONAL City BANK OF OTTAWA, 


ly LINOIS {Appeal trom Circuit 


Appellant Court of the United 
4 + 
States Tor rhve North 


ern District of Ili- 
WILLIAM R. FOSDICK anv JAMES D. nois 
FISH, TrRustTEkEs ETC., ET AL., 
A ppe llees. 


BriEF AND ARGUMENT FOR APPELLEE. 


CHICAGO & EASTERN ILLINOIS RAILROAD CO 


WILL H. LYForp. 


COUNSEL FOR APPFLIEF 


BSARNARD 4 GUNTHORP Aw PRINTERS. CHICAGO. 


BRIEF 


OF PROPOSITIONS OF FACT AND LAW STATED AND DIS- 
CUSSED IN THE ARGUMENT FOR APPELLEE, TO WHICH 


REFERENCE IS MADE BY PAGES IN THE OUTER MARGIN. 


The only real issue presented by the appellant’s coun- arg. ». 1 
sel in their argument is as to the present title of the Chi- 

| cago and Eastern Illinois Railroad Company to the prop- 

| erty purchased by Huidekoper e¢ a/. at the foreclosure 


, 


sale of February 7, 1877. 


| 
| Quotations from opinion of this court in Railroad Co. Arg. p.3 
v. Fosdick et al., 106 U. S., 47, 48: 
: Original bill was filed by Fosdick and Fish, trustees, 
f February 27, 1875. 
’ Elwell, trustee in second mortgage, filed cross-bill, May Arg., p. 4 
; 17, 1875 
| Fosdick and Fish filed amended bill, September 14, 
13575. 
Chicago, Danville and Vincennes Railroad Company arg,, p.5 
filed its answer to amended bill, October 23, 1875. 
y Stephen Osgood, and other first mortgage bondholders, 


[ filed intervening petition, January 6, 1876. 

Osgood petition did not ask that the bondholders be Arg., p. 6 
| made co-complainants. It was simply referred to the 

y master without prejudice. 

3 Issues were joined on the amended bill of Fosdick and 


Fish, and the answers and replications thereto. 
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Master reported the principal and interest due on all 
bonds secured by the first mortgage. 

Decree of foreclosure of first mortgage and sale of 
property, in default of payment, was entered December 
5, 1876. | 

The mortgaged property was sold under the decree, to 
Huidekoper ef a/. for $1,450,000, and the purchase 
money being fully paid, $362,500 in gold and by surrender 
of $2,328,000, first mortgage bonds, a conveyance was 
made to the purchasers. 

Decree of foreclosure was reversed, for error and ir- 
regularity, also decree of April 12, 1877. 


granted on the ground that the decree 


= 


Rehearing was 
of April 12, 1877, was not the decree of confirmation of 
sale, but a subsequent decree, distributing the proceeds 
of the sale. 

In its opinion on the rehearing, this court declared that 
the sale was tn all things confirmed to the purchasers, by de- 
cree of February 26, 1877, from which decree of confirma- 
tion noappeal was ever prosecuted. 

The question of title of the purchasers, acquired by 
virtue of the sale and its confirmation, was declared by 
this court to be not involved in or affected by the former 


appeals. 


This appeal is prosecuted by a single bondholder in the 
name of its trustee, Elwell, from a decree which was en- 
tered by consent ofall the parties to the decree, including 
Elwell, trustee, and with the consent of a large majority 
of the bondholders represented by this trustee. 


‘ Releases of errors were filed in the Circuit court by 


all parties to the litigation, waiving all right to prosecute 


Ne 
————E —— 


’ a ee 
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an appeal from the final decree of June 30, 1884, which 
quieted the title of the Chicago and Eastern Illinois Rail- 
road Company to the property in question. 

The bondholder, in whose interest this appeal is pros- 
ecuted, slept upon its rights for more than seven years, 
while rts trustee was acting for it. It now repudiates the 
acts of its trustee, seizes upon a speculation, and asks this 
court to divest dona fide rights, in order to promote its 


fraudulent scheme. 


FIRST. 


- > 


THE APPELLANT, ELWELL, AS TRUSTEE, AND THE NA- 


TIONAL CITY BANK OF OTTAWA, AS A BONDHOLDER 
CLAIMING UNDER SAID TRUSTEE, ARE ENTITLED TO NO 
RELIEF AGAINST THE DECREE OF JUNE 30, 1854, AND 
THAT DECREE MUST BE AFFIRMED, HOWEVER ERRO- 


NEOUS IT MAY BE. 


The decree of Fune 30, 1884, was rendered by consent of all 
parties to the litigation, including Elwell, trustee, and 


Railway Co. v. United States, 113 U. S., 
261, 266. 


tnchester v. Winchester, 121 Mass... 127. 
Winches Winchester, 121 M 127 


DP 


12 
Armstrong et al. v. Cooper, 11 Ill, 540, 
542: 
Thompson v. Maxwell, 95 U.S., 391, 397. 
Knoblock v. Mueller, 123 Ul., §54, 565. 
Fludson v. Allison, 54 Ind., 215, 2 
Terry v. Bank of Ala., 92 U.S., 454, 456. 


» P 
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Arg., p. 19. 


Arg., p. 20. 


Arg., p. 26. 


iV 


Elwell, trustee, was duly authorized to consent to the 
decree. (Appellant’s Arg., 42, 43.) 

Kerrison, Assignee, v. Stewart, 93 U. S., 
160. 

‘Fones Railroad Securities, Sec. 36%. 

Richter v. ‘Ferome, [23 U. ie 246. 

Corcoran v. Chesapeake, etc., Canal Co., 94 
J. Eh, F4l, 74S. 

Shaw v. R. FR. Co., 100 U.S., 605, 611. 

First National Bank v. Shedd, 121 U.S., 86. 


Elwell, trustee, was required by the mortgage to act 
in accordance with the wishes of a majority of the bond- 
holders. 

The mortgage was so construed by this court on the 


former appeal. 


I]. 


This appellant, Elwell. trustee. executed and caused to 


be filed tn the Circuit court, a written release of all errors 


in the decree of Fune 30, 1884, and a waiver of allright 
of appeal, as such trustee, from that decree. Both trustee 


and bondholder are thereby barred from prosecuting this 


appeal in the name of the trustee. 


The release of errors executed by Elwell, trustee, and 
filed November 15, 1884, recites that a large majority of 
the bondholders desire the litigation to cease, and that 
the remainder have declined to contribute to the litiga- 
tion. 

With this release of errors forming a part of the records 


of this suit, this appeal should be dismissed. 


Terry v. Commercial Bank of Alabama, 92 
U.S., 454, 455; 456- 
Dakota Co. v. Glidden, It3 U. a 222, 225. 


Pike v. E-merson, § New Hamp., 393. 


Sas. 
Lhts appeal ts improperly prosecuted by a single defend- 


ant from a joint decree against four defendants. There 
was no summons and severance. This appeal should, 


therefore, be dismissed. 


The only issue being the title of the Eastern Illinois 
company, all the other parties were interested if the de- 
cree as to that issue, and should have joined in the ap- 
peal. 

Masterson v. Herndon, 10 Wall., 416. 
Owens v. Kincarnon, 7 Peters, 399, 402. 
Simpson v. Greeley, 20 Wall., 152, 158. 
Estes v. Trabue, 128 U.S., 225, 230. 
Fiebleman v. Packard, 108 U.S., 1 


SECOND. 


THE TITLE OF THE CHICAGO AND EASTERN ILLINOIS RAIL- 
ROAD COMPANY TO THE RAILROAD PROPERTY IN QUES- 
TION, AT AND BEFORE THE ENTRY OF THE DECREE OF 
JUNE 30, 1884, WAS PERFECT AND INDEFEASIBLE. THE 
DECREE OF THE CIRCUIT COURT, QUIETING THE TITLE 
OF THAT COMPANY WAS A LEGAL RIGHT. 


Arg., p. 29 


Arg., p. 31. 


As to th of foreclosure and sale be court jn 

ls to the fe. lost 1d sale, th tL had 
urisdiction of the ‘Lies l of the subject-matter { 
Jurisdiction of the pa “es ANA Of the subject-matter, ane 
there is no claim of fraud; hence, the de of sale was 
valid until reversed, and the sale made under it, before 
reversal, even admitting that the purchasers were com- 
Plainants, could only have been thereafter avoided by 
motion to set aside the sale before confirmation or by rever- 
sal of the dee of confirmation, on a direct appeal fron 
that de 


The title of the purchasers was never questioned until 
November 22, 1852, nearly six years after the sale and’ 
its confirmation. 

The court had jurisdiction and exercised it. The sale 
under it was therefore fully authorized, and as no direct 
proceeding was commenced to vacate the sale or reverse 
the decree of confirmation, the title of the purchasers and 
their successors is complete. 

Gray v. Brignardello, 1 Wall., 627, 634. 
Voorhees v. Bank, 10 Peters, 449, 478. 


Il. 
No appeal was pending when the sale occurred, nor was 
one perfected until two years later. The purchasers, 


even had they known of the errors in the decree, were 


justified in assuming that the defendants had waived those 


errors. 
The decree of foreclosure provided that an appeal 
would be allowed upon the filing of a bond within sixty 


days from December 5, 1876. 


i] 


Vv 


No appeal bond was presented or approved until arg. pp. 38, 39 


November 30, I 875. 


7 No transcript of record in the case was filed in this Arg, p. 39 
court until November 6, 1878, thirty days after the com- 
| 4 mencement of the second term after the decree of fore- 
. closure was entered. 


An appeal can only be perfected by filing the transcript Arg., p. 40 
of record in the Supreme Court at the next term ifter 
the appeal is granted. 
~ Credit Co. v. Railway, 128 U.S., 258, 259. 
Ifill vy. Railroad Co., t29 U.S., 170, 173- 


The purchasers did not ask to have the sale confirmed 


4 oe ;' | 
until February 17, 1877, when the defendants had waived 
b / id 
all right to a supersedeas and stay of proceedings. 
: Kitchen v. Randolph, 93 U.S., 86, 92. 
, + . o 
| There being no appeal pending at the time of the sale, Arg,, p. 41 
} » > : ’ 
; and the right to a_ stay of proceedings having been 
' . . . 
| waived, the purchasers had a right to believe that the 
defendants acquiesced in the execution of the decree, and 
h , the title acquired under the sale could not be overthrown 


by the reversal of the decree on appeal prayed nearly 
two years later. 
Korer on Judicial Sales, Sec. 179. 
Freeman on Judgments, 484. 
Morton’s Adm’rs v. Underwood, 40 Ala., 
419, 422. 
~ Jesup v. City Bank etc., 15 Wis., 604, 608, 
609. 
Credit Co. v. Railway, 128 U.S., 258 


flill vy. Railroad Co., 129 U. S., 


The only reported cases in which a sale has been set 


Vilil 


aside after the reversal of the decree on account of errors, 


are where the purchaser was a party to the errors and 


bought with knowledge of an appeal actually pending. 


See for example: 


Twogood v. Franklin, 27 lowa, 244. 


Dickerson v. Evans, 84 Ill., 455. 


Smith v. Brittenham, 10g Illl., 540, 553-. 
flayes v. Cassel, 70 Ull., 670. 


II]. 


The sale was open, fair and subject to competition, and the 
“’ }} , 


successful bid was the reasonable value of the property. 


That the sale was fairly conducted and brought a price 
which was at the time all the property was worth, has 
never been questioned. There is no evidence in the record - 
to the contrary, while the testimony of Huidekoper di- 


rectly proves the fact. é 


iv. 


Arg., p. 44. The sale was confirmed by decree, February 26, 1877, j 
without exception or objection from either of the parties, 
and no appeal was ever prosecuted fron: that decree of 
confirmation. The title of the purchasers after such 
confirmation could only be attacked on appeal from that 
decree, perfected within two years after its rendition. - 
/t ts now invulnerable against the world. } 
For relief against a sale, after confirmation, resort 

can only be had to an appeal from the order of confirma- 


tion. 


feailroad Co. vy. Fosdick, 106 U.S., 47, 71. 
Sage v. Railroad Co., 94 U.S., 712, 714. 


ix 


Williamson v. Berry, 8 How., 505, 546. 
Wilcox v. Raben, 38 N. W. Reporter, 
(Neb.), 845. 


Whiting et al. v. Bank of the United States, 13 Peters, 
6, 12, is conclusive as to this proposition. In that case 
the sole complainant was the purchaser. 
B.C. R. & N. Ry. Co. v. Simmons, 124 
U.S., 53, 55: 


Hay v. Baugh et al., 77 Ul., 501. 


In all cases cited by appellant, where a sale was set 
aside after reversal of the decree for error, a bill or mo- 
tion was filed to vacate the sale before-the time for re- 
demption had expired. 

Me Filion v. Love, 13 Ill., 486. 
Mason v. Thomas, 24 Mil., 287. 
Hayes v. Cassell, 70 Ill., 669. 


In the case at bar, no motion to vacate or set aside the 
sale was ever made. The title of the purchasers was 
never questioned until six years after the confirmation of 


the sale. 
'. 


The contention of appellant is purely a collateral attack 
upon the sale and decree of confirmation. No decree of 
a court which has jurisdiction can he attacked collater- 
ally, except for fraud. Here, there isno claim of fraud 
m either the sale or its confirmation. 
McLagan v. Brown, 11 Ml, 524. 
Beauregard v. New Orleans, 18 How.. 
503. 
White v. Crow, 110 U.S.. 184. 


Arg., p. 46 


Arg., p. 49. 


Arg., p. 50 
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Secombe v. Railroad Co., 23 Wall., 417. 
Grignons Heirs vy. Astor, 2 How., 343. 
Cornett v. Williams, 20 Wall., 226. 
Thompson v. Tolnite, 2 Peters, 168. 
McNutt v. Turner, 16 Wall., 353. 
Grifith v. Bogert, 18 How., 309. 
Cyphert v. McClune, 22 Pa. St., 169. 
Lewis v. Foogers, 16 Pa. St., 21. 

Young v. Lorain, tt Iil., 624. 

Stow v. Kimball, 28 Ull., 106. 

Moffitt v. Moffitt, 69 Mil., 648. 

Spring v. Aane, 86 Iil., 582. 

Reid v. Morton, 119 IIl., 123, 132. 


The following cases were bills filed by former owners 
and their grantees, to set aside sales previously made by 
order of court. Each case was held to be a collateral 
attack and the relief was denied. 

Harris v. Lester, 8o Ill., 310. 
Bostwick v. Skinner, 80 Ull., 148. 
Milford v. Stalzenback, 46 Ml., 328. 
Allman v. Taylor, 101 Ull., 188. 


_£ ? 


lhe purchasers al the sale, Tluidekoper, Shannon and Den- 


nison, were bona fide purchasers. 


1. They were not parties to the proceedings prior to 
the sale, and are not chargeable with notice of the error 
therein. 

The appellant’s former solicitor, Edwin Walker, Esq., 
declared to this court that the purchasers were not par- 


ties to the decree. 


Xi 


S. P. McConneil, counsel for the purchasers, testified 
that they were not recognized as parties by the real par- 
ties. 

F. W. Huidekoper, one of the purchasers, testified 
that they had no control over the proceedings before the 


final decree. 


2. They are not chargeable with the notice which their 
‘rustees had of the errors in the decree. 
Commissioners elc., v. Thayer, 94 U. 5., 
631, 644. 
Constructive notice will not be imputed to the pur- 


chasers. 


Wilson v. Wall, 6 Wall., 83, 90. 


3. They patd as purchase money 362,500 in gold, in 
addition to the surrender of all thetr bonds, and not one 
dollar of this purchase money has ever been returned or 


lendered to the purchasers. 


These facts appear from the order of the Circuit court 
and from the testimony of Huidekoper. 
The court could have compelled the purchasers to 
complete their purchase. 
Holden. Sackett, 12 Abb. Pr.( N.Y.), 473. 
slakely v. Calder, 15 N. Y., 617, 622. 


Even when the complainant is the purchaser, if he 
parts with his money dona fide he acquires an indefeasible 
title, where there is no fraud or want of jurisdiction. 

Fessup v. Bank, 15 Wis., 604. 

Gossom v. Donaldson, 18 B. Mon. (Ky.), 
237: : 

Irwin v. Feffers, 3 Ohio St., 394. 


Arg.. 


Arg.., 


\rg., 


oat 


p. 54. 


dl 


Arg., p. 63. 


Arg., p. 64. 


Xil 


Chew’s Admrs. v. Beall, 13 Md., 348. 
Ward vy. Flollins, 14 Md., 166. 
McBride v. Longworth, 14 Ohio St., 608. 


The cases cited by appellant’s counsel are cases of fraud 
or want of jurisdiction, and have no application to this 


Case. 


Fames v. Railroad Co., 6 Wall., 752. 
Galpin v. Page, 18 Wall., 350. 
Dickerson v. Burgess, 20 Ul., 276. 

4. They represented, in paying the purchase price, more 
than two hundred strangers to the litigation who were not 
even bondholders, and each of whom contributed part of the 
purchase money. 

This is proven by Huidekoper’s testimony, which is un- 


contradicted. 
V II. 


Hundreds of innocent strangers had acquired bona fide 
interests in this railroad property before the decree of 
foreclosure was reversed. Those interests would be de- 
stroyed by a resale of the property, and they will be pro- 
tecled by this court. 


That the rights of innocent purchasers had intervened 
is proven by the testimony of Huidekoper, Wing, Tilney, . 


l'rowbridge and Higginson. 


The rights and property of these innocent purchasers 
will be protected. On the reversal of a decree, a sale 
made under it, before reversal, will not be set aside if the 
rights of third persons have intervened and would be 


thereby affected. 


X1i1 


Wadhams v. Gay, 73 Ill., 415, 422. 

Flubbel v. Admrs., 8 Ohio, 127. 

Lovett v.. Church, tz Barb., 83. 

Gott v. Powell et al., 41 Mo., 420. 
Dickerson v. Evans, 84 lUll., 451, 455. 
Gray v. Briguardello, t Wall., 634. 
Voorhees v. Bank, 10 Peters, 449, 478. 
Turnerv./., B. & W. Ry. Co., 8 Biss., 


’ ’ 
IF)" 


The purchaser of negotiable securities on the open 
market, acquires by the purchase an ownership and in- 
terest in the property represented by those securities, 
which all courts will recognize. 

Porter v. Bessemer Steel Co., 120 U. S., 
649, 671. 676. 

Gelpecke v. City of Dubuque, 1 Wall., 175, 
203. 

Galveston Pt. Re. Co. v. Cowdry, 11 Wall., 
4595 477: 

Trust Co. v. Railroad Co., 117 U. S., 434. 

Blair v. Railway Co., 22 Fed. Rep., 471. 


Rights of these new stockholders and bondholders are 
not affected by reversal of the decree. 
Mc Filton y. Love, 13 ill., 486, 494. 
Graham v. Railroad Co., 118 U. S., 161. 
1709. 
Galpin v. Page, 18 Wall., 350, 375. 


J 


feat him. 


confirmation. 


the sale occurred. 


¥ ita. 


Arg., p. 67 Elwell, trustee in the second mortgage, in whose name this 
appeal is prosecuted, is estopped from questioning the 


validity of the sale of February 7, 1577, and its subsequent 


Arg., p. 68. 1. The sale was demanded by Elwell’s cross-bill. 


2. Elwell ratified the sale after it occurred, and asked 


that acertipcate of purchase might be given to the purchasers. 


’ @ 
Arg., p. 69. The debtor railroad company alone can move to quash or set 
aside the sale of its property under the decree. lt having 


watved this right, tts creditors, including the appellant, 


are powerless to interfere. 


Arg., p. 70 Oakes v. Williams, 107 Ill., 154, 155. 
Roemer v. Denig, 18 Pa. St., 484. 
Butterworths Appeal, 77 Pa. St., 200. 
X. 
Arg., p. 71. Even if the appellant, as trustee ina junior morlgage, hada 


right to question the original sale, that rightaccrued when 
In waiting six years before asserting 


that right, he was guilty of laches which alone would de- 


Follansbee v. Kilbreth, 17 MW., 522. 


«/ 


Failroad Co. v. Loan & Trust Co.,86 Iil., 


Id7. 


Sullivan v. R. PR. Co., 94 U.S., 806, 811. 
Credit Company v. Ark. Cent. R. R. Co., 


15 Fed. Rep., 46, 54. 


"THIRD. 


THE REMAINING QUESTIONS RAISED BY APPELLANT Arg., 


PRESENT ONLY MINOR ISSUES WHICH DEPEND EN- 
TIRELY UPON THE DETERMINATION OF THE MAIN 
ISSUE ALREADY DISCUSSED. IF THE TITLE OF THE 
EASTERN ILLINOIS COMPANY IS SUSTAINED, THE RE- 
MAINING ISSUES FALL OF THEIR OWN WEIGHT. THERE 


IS NOTHING LEFT TO LITIGATE. 


The appellant cannot secure a reversal of this decree, ro. 


ip 


by assigning errors which work to him no injury. 
Sage v. Railroad Co., 99 U. SX» 334, 34 
French v. Shotwell, 5 Johns. Ch., 554, 565. 


? 
The court properly denied an accounting and a resale of 
the property. 
I] . 


That the decree declared the principal of the first mort- Arg. 


gage due does not affect the appellant. LEven if error, 


ut will not avail him. 


Bas. 


The title to the Bismark Branch was properly decreed to 
be vested in the Eastern Illinois com pany. 


ee 
The question of priority of lien between the “ consolidated” 
and _the “ convertible” mortgages does not concern the 
appellant. If it did, he has not shown that the Bank of 


Ottawa is an innocent holder of any bonds. 


Arg., 


“~.> 
i). 


p 


Y's 


Arg., p. 77. The appellant's cross-bill was properly dismissed. 
Ws. 
Arg., p. 78. The denial of the petition of the Bank of Ottawa is an 
order from which no appeal lies, and it cannot be assigned 
as €7V7vo?7. 
Ex parle C ulling, 04 U. ike I4, 22. | 
Ex parte Cockcroft, 104 U.S., 578. 
FourRTH. 
Arg., p. 19. SAGE V. CENTRAL RAILROAD Co., 93 U. S., 412; 96 ID., | 
a= —— » 7 - | 
712; 99 ID., 334; Fercus v. WoopworTh, 44 ILL., 
374 


The case of Sage v. Central Railroad Co. is conclusive 


of the following propositions: 


Arg., p. 81. 1. This appeal in the name of Elwell, trustee, should | 
be dismissed, because it is prosecuted in the interest of a 
single bondholder, from a decree to which the trustee, | 
acting at the request of a majority of the bondholders, | 
gave his consent, at the time of its entry, and his ratifi- | 


cation four months later. 


2. The decree of February 26, 1877, confirming the 
sale to Huidekoper e¢ a/., from which decree no appeal 
was ever prosecuted, renders the title of the purchasers 
and their successors perfect and indefeasible as against 
the world. 

Arg., p. 83. 3. Elwell, trustee, in consenting to the decree of June 
30, 1884, and filing a release of errors, was rightly gov- 
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erned by the will of the majority of the bondholders, and 
the Bank of Ottawa is bound bv his action. 

Fergus v. Woodworth, is conclusive authority in sup- 
port of the following propositions: 

I. Inadequacy of price is not a ground for setting 
aside a sale after confirmation. even when the decree of 
sale is reversed for error. 

2. Huidekoper e¢ a/., not being named in the record as 
complainants, are not chargeable with notice of errors in 


the record, although the foreclosure proceedings were 


partly in their interest and they purchased in accordance’ 


with an agreement with other bondholders, made before 
the sale occurred. 

3. Evenif a purchaser has notice of errors in the 
record, if the parties allow the sale to be completed, and 
he pays his money and receives a deed before an appeal 
is prosecuted, he will be considered a dona fide purchaser. 

Unless this appeal is dismissed for the reasons urged 
in support of that motion, the decree of the Circuit court 


should be affirmed. 


Arg., pp. 83, Sv. 


ARGUMENT. 


STATEMENT OF THE CASE. 


The statement of this case, made by counsel for the 
appellant is, like the printed record, full of inaccuracies. 
The appellant has presented a garbled record and a fault, 
and prejudiced statement of the case. 

Instead of presenting a statement of our own, which 
might be questioned as equally unfair, we quote from the 
statement of the case made by this court, in its opinions 
rendered on the former appeals, which occupy nearly 

< forty pages of volume 106 of its printed reports. 


The record on which the appellant bases his principal 


een netncmetansi 


assignments of errors is, substantially, the same record 
that was before this court on the former appeal. 

The only real issue presented by the appellant’s coun- 
sel in his argument is as to the present title of the Chi- 
cago and Eastern Illinois Railroad Company to the prop- 
erty purchased by Huidekoper e¢/ a/. at the foreclosure 
sale of February 7, 1877. 

Appellant’s position is that the purchasers at that sale, 
although not named as parties to either the original or 

. amended bill, nor made parties co-complainant by any 
order of court, nor mentioned in the decree of foreclo- 
sure, nor made parties to the appeal from that decree, 
were nevertheless parties co-complainant and, as such, 


the 


| were chargeable with knowledge of the errors in 
: decree and were wholly divested of their title by the 


reversal of that decree on the appeal to which they were 


to 


not made parties; that at a foreclosure sale under a de- 
cree which was simply erroneous, being free from the 
claims of fraud or want of jurisdiction, a purchaser who 
is chargeable with actual or constructive knowledge of the 
errors in the decree, takes a defeasible title which, upon a 
reversal of the decree, is absolutely divested, simply by 
the mandate of the appellate court reversing the decree 
under which the sale occurred, without any direct action 
by the parties to prevent or vacate the sale. 

Although we first contest the alleged fact, and shall 
attempt to disprove it in our argument, that Huidekoper 
ct al. were parties to the decree or bound by notice of its 
errors, we also squarely meet the issue tendered, admit- 
ting that alleged fact for the purposes of argument, and 
assert: that where a decree of foreclosure is allowed by 
the parties to be executed by a sale, when by filing a 
proper supersedeas bond the sale might have been pre- 
vented, and where, as in this case, no action has been taken 
by any of the parties to set aside the sale before confir- 
mation, or appeal from the decree of confirmation with in 
the statutory period of two years after its entry, the title 
so acquired is absolute and indefeasible, as against all par- 
ties to the litigation and their privies. 

Some minor issues are raised by the appellant, but 
counsel admit that they all depend upon the decision of 
the main issue above stated. | 

With reference to the determination of that issue, of 
fact, as to whether the purchasers were parties to the 
erroneous decree, and of law, as to whether they and 
their successors were bound by a reversal of that decree 
and thereby divested of their title, we invite the court’s 


attention to the following facts stated by this court on 


A ae, 


ste 


aa 


the former appeal, which facts must be considered as 


res adjudicata.. 
FReatlroad Co. v. Fosdick et al., 105 U.S., 47, 48. 


October Term, 7&8. 


» 


lecree3 it) the same suli 


‘These appeals bring into review « 
The bill was filed by Fosdick and Fish, as mortgagees in trust 
for holders of bonds, for the foreclos ire of a mortgage given by 
the Chicago, Danville and Vincennes Railroad Company (49) 
upon its railroad, and for a sale of the morty wed premises. 
decree in accordance with the prayer of the bill was rendered, 
and under it a sale was had and confirmed by the court. From 
these decrees respectivel) the present appeals are prosecuted. 

|It will appear in the later opinion of the court on re- 
hearing, that the last foregoing sentence was an incorrect 
statement. The decree of confirmation was not appealed 
from. The second decree referred to as included in that 
appeal was the decree of April 12, 1877, distributing 
the proceeds of the sale. On account of this misstate- 
ment in its first opinion, this court granted the rehearing. 


7, 1875. and 
t contained 
1 amended 


(54.) ‘* The original bill was filed February 2 
made no party defendant except the company. | 
the following averments, which are not tound in tl 
bill: 

‘¢¢ Your orators further show to your Honors that they have 
been required by the holders of more than one-half of the 


twenty-five hundred bonds to demand possession of the said 


railroad property, franchises and appurtenances of and from the 
said railroad company, and have made such demand in pursu 
ance of said requirement, but that said railroad company has 
not delivered the possession thereot! to-your orators, but so to 
do have wholly neglected and refused. 

‘** Your orators further show unto your Honors that they are 
informed and believe, and therefore charge the fact to be, that 
at least ninety per cent. of the said coupons which matured 
upon said bonds on the 1st day of October, 1873, have been 
duly presented for payment to the said railroad company, and 
payment thereof demanded from said company, and that the 
same have never been paid, nor any part thereof; and that the 
holders of six hundred and ninety-eight of said bonds have neve: 
in any way consented to the continuance of said detault; (55) and 
that, in consequence of the continuance of said detault, without 


the consent of said holders of said six hundred and ninety-eight 
bonds, the principal and interest of all of the said bonds have 
become due and payable, and that your orators, as trustees as 
aforesaid, under and by virtue of the provisions of said mort- 
gage, and the authority therein conferred upon them, have de- 
clared the principal of all of said bonds to be due and payable, 
and have notified the said railroad company thereof.’ 

‘On May 17, 1875, James W. Elwell, acting trustee in the 
mortgage of December 16, 1872, appeared and filed a cross-bill, 
setting out the terms of the mortgage, the issue of the bonds 
secured thereby, and alleging that, while the interest upon about 
$160,000 of the bonds had been paid by the company, that 
upon the remainder was wholly unpaid.” 

7 * + ste n 

(s7) ** The amended bill of Fosdick and Fish, of which an ab- 
stract has already been given, was filed September 14, 1875. Its 
prayer for relief is that the said Chicago, Danville and Vin- 
cennes Railroad Company, ana the said James W. Elwell, 
whose appearance has already been entered in this cause as 
parties defendant thereto, may be required to answer this, your 
orators’ amended bill, but without oath, which is hereby ex- 
pressly waived, and that the said R. Biddle Roberts may be 
made party defendant hereto, and summoned to answer this, 
your orators’ bill, but without oath, which is hereby expressly 
waived; and that the receiver heretofore appointed upon the 
prayer of the original bill in this cause may still hold the said 
railroad, its equipment and appurtenances, and operate the 
same under the order and (58) direction of this honorable court ; 
and that an account be taken of the amount due by the said 
railroad company upon the said Illinois division bonds, and 
upon the said Indiana division bonds separately, and that the 
said railroad company be ordered to pay the amount so found 
due upon said bonds, severally, within a short time, to be lim- 
ited by this honorable court, and that upon default thereof the 
said Illinois division of the said railroad, together with all of the 
franchises, equipment and appurtenances thereof, may be sold 
by the master in chancery of this court, for the payment, first, 
of the said twenty-five hundred (2,500) Illinois division bonds ; 


. 


and, secondly, of the fifteen hundred (1,500) Indiana division 
bonds, which are the first and second liens upon the said Illi- 
nois division of said. railroad, its equipments, franchise and 
property, as hereinbefore set forth, or for such other and further 
relief as to your Honors shall seem meet, and to equity shall 
appertain.”’ 

“On October 23, 1875, the Chicago, Danville and Vincennes 
Railroad Company filed a demurrer to so much of the amended 
bill of Fosdick and Fish as charges that it will be impossible for 
said company to fulfill the conditions of the funding agreements, 


Wi 


and that the holders of said certificates have the right to re- 
scind said agreements ; and to so much of said amended bill as 
charges that the principal of said bonds has become due and 
payable. On the same day, also, it fled an answer, etc. 

(61) ‘*On January 6, 1876, a petition was filed by Stephen Os 
good, who had commenced the original proceeding in the state 
court on February 22, 1875, and seven others, claiming to be hold 
ers of bonds and coupons secured by the mortgages to Fosdick and 
Fish, in which they recite the previous proceedings in respect 
to the bill filed by the latter, and allege, among other things, 
that on October 1, 1873, the railroad company had made default 
in the payment of interest on its bonds, and that large numbers 
of coupons maturing on that day were presented at the office of 
the corporation in the city of New York, payment thereof duly 
demanded and refused. It also rehearses the funding arrange- 
ments, and charges that they were based on false and fraudu- 
lent statements of the company, the owners of the bonds, who 
funded their coupons, onthe faith thereof, are entitled to rescind 
the agreement and to enforce their claims against the company ; 
that Osgood had never funded his coupons; that demand 
was also made at the office of said corporation.§ in 
New York, in December, 1874, for the payment 
of sundry coupons due April 1. 1874, and which were never 
funded or agreed to be so, and that payment thereof was refused; 
that the said presentment and non-payment was duly evidenced 
by a public instrument of protest ‘by a notary public in and for 
said county and city of New York, and the said coupons still (62) 
remain unpaid. More than six months having expired since 
the demand of payment of said coupons in October, 1873, and 
the default thereon, and more than six months having also ex- 
pired since the demand of payment of such coupons in Decem- 
ber, 1874, and the default thereupon, the petitioners claim that 
by the conditions of said conveyances the said principal of all 
and singular the said bonds has also become due, and that there 
is now due and owing by the said corporation the full sum of 
$4,700,000 upon said first-mortgage indebtedness. 

‘‘The petition prays for an account of the sums due on account 
of the said bonds and that the mortgaged property be sold to 
satisfy the same, etc. 

|The court will please note that the foregoing petition 


i 
| 


is the document by which, appellant claims, the bond- 
holders, who afterward purchased the property, became 
‘co-complainants.” It does not even ask that they be 
made co-complainants. (See its. prayer, Pr. Rec., 99.) 


The only ruling by the court on this petition is the fol- 
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lowing order, which appears on page g2 of the printed 


Pm) 
record: 
<n motion. leave Is given Stephen Oscood ef al. to file peti- 
tion herein, without prejudice, and, the same being now filed, it 
is ordered by the court that the same be referred to Henry W. 
Bishop, Esq., master in chancery of this court, to take proofs 
thereon and report the same to the court.’’] 


‘* An answer was filed by R. Biddle Roberts, setting up his 
rights as trustee under the chattel mortgage; and James W. E1 
well also answers the amended bill, repeating substantially the 
allegations of his cross-bill. Fosdick and Fish filed an answe 
to the cross-bill of Elwell on March 10, 1876, and filed general 
replications to all the answers to their amended bill, 

* * * * rk 


(63.) “ Upon the issues thus made by the pleadings an order of 


reference was made to a master to take testimony, and report the 
same with his findings, and a large amount of evidence taken be- 
fore him is contained in the record. 

(64.) “On June 24, 1876, the master filed his report. In it he 
reported, among other findings, that, on October 1, 1873, the said 
corporation did not pay any of the interest falling due on that 
day on the issue of bonds dated March 10, 1869, or upon the 
issue dated March 12, 1872; nor has the said corporation paid 
any of the subsequent installments on any of said $4,000,000 
bonds falling due at either of the following named days: April 
1, 1874, Octobe: 1, 1874, April 1, 1875, October 1, 1875, and 
April 1, 1876; and that demand was duly made for the payment 
of divers of such coupons on October 1, 1873, and one of such 
coupons was protested for such non-payment more than six 
months prior to the institution of this action, or the written no 
tice of such trustees declaring the principal of such bonds to be 
due and payable, and there is, consequently, now due to the 


divers holders of bonds dated March 10, 1869, the sum of 


505.500. This sum includes the principal of the bonds of the 
ue of March 10, 1869, the several coupons thereon of the dates 
mentioned, with interest to July 1, 1876, and the additional sum 
of $389,500, being 1214 per cent. premium on the nominal 
amount due for payment in gold, according to the stipulation in 
the bonds and mortgage to that effect. 

‘The master further reported that, as to all matters relating to 
the funding scheme, referred to in the pleadings, and the effect 


— 


of the surrender of the funded coupons, and of the failure of 


the company to pay the coupons due October 1, 1875, he was 
not required to examine or report upon, and, therefore, made no 
finding, nor as to any allegations of fraud set up in the plead 
Ings, no testimony having been taken before or submitted to 
him upon either matter. 


* * = 
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(65.) ** On the hearing, a decree was rendered, in whi 
among other findings, it is declared 
[hat the railroad company had paid all the coupons, on the 
bonds both on the Illinois and Indiana Divisions, which fell due 


? 


April 1, 1873, and that none of the coupons which had matured 
since that date had been paid. 


* » = 
‘*That no payment of interest had been made upon the $608, 
oo of Illinois Division bonds. which had not been funded, 
since payment of the coupon due April 1, 1873. 
‘* The decree then recites as follows: ‘ That heretofore, and 
on the 26th day of February, A. D. 1875, the said complain 


‘ts, as trustees under the said mortgage or trust deed to them, 
dated March 10, 1869, did declare the principal of the said 
bonds to be due and paya 


railroad company in the 


twenty-five hundred Illinois Division 
ble by reason of the default of said 
payment of certain of the coupons of said bonds which fell due 
October 1, 1873, payment of which- had been duly demanded 
60), and the continuance of such default for more than SIX 
months after such demand 
i The clecree then pro eeds tO declare that there 1S d ie and 


, 


owing from the railroad company to the complainants, as trustees 
under the mortgage deed of March 10, 1869, the several sums 
of $87,500 1n gold coin, for the coupons on the $2,500,000 of 
bonds secured thereby, falling due respectively semi-annually 
from October 1, 1873, to October 1, 1876, inclusive, less the 
payments made on account of the four coupons on the convert 
ible bonds and certificates of indebtedness, with interest on 
said sums at the rate of six per cent. per annum, and as the 
decree reads: ‘In the further sum of two million five hundred 
thousand dollars in gold coin, for the principal of the said Ih 
nois Division bonds so declared to be due as aforesaid, together 
with interest thereon from and after the first day of October, 
A. LD. 1ds76, at the rate of seven pel cent. per annum in gold.’ 
‘Tt was then ‘ ordered, adjudged, and decreed that the said 
defendant, the Chicago, Danville and Vincennes Railroad Com- 
pany pay, or cause to be paid, to the said complainants as 
trustees, for the holders of the said Illinois Division bonds and 
coupons, the said several sums of money, with interest thereon, 
as hereinbefore found to be due and owing, within twenty (20) 
days from and after the entry of this decree, and in default 
thereof, that all of the said railroad, premises, property and 
franchises described in the said trust deed, dated March 1oth, 
A. D. 1869, and hereinbefore described as the Illinois Division 
of said railroad, etc., and all the right, title, interest, and equity 
of redemption of the said Chicago, Danville and Vincennes 
Railroad Company therein, shall be sold as an entirety by Henry 
W. Bishop, the master in chancery of this court, at public auc- 
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tion, to the highest and best bidder for cash therefor, payable as 
hereinafter provided, at the west door of the Republic Life In- 
surance Company Building, in the city of Chicago, in the State 
of Illinois, after having first given notice of the time and place 
and terms of sale, and a description of the property to be sold, 
by advertisement thereof in some public newspaper published in 
the city of Chicago for the space of thirty (30) days prior to such 
day of sale.’ 

‘¢ The decree also contains the usual declaration that a (67) 
conveyance of the title to the property sold, after confirmation of 
the sale, should be a perpetual bar, in law and equity, against 
every claim of the railroad company, or other pérson claiming 
under it. 

‘‘ Under this decree a sale was had and reported to the court, 
and confirmed by a subsequent decree, of the mortgaged prop- 
erty to F. W. Huidekoper, T. W. Shannon and J. M. Denison 
for $1,450,000, and the purchase-money having been paid, 
$362,500 im cash, and by the surrender of $2,328,000 of the 
Lllinois Division bonds, with the coupons and certificates of in- 
debtedness or convertible bonds thereto attached and belonging, a 
conveyance of the title to the mortgaged property was made 
to the purchasers.” 

|The court will please note the bearing of the last 
foregoing finding by this court, upon the repeated state- 
ment by appellant’s counsel, that the purchase price was 
never paid by Huidekoper e? a/. | 

‘‘It is assigned for error upon the decree of foreclosure and 
sale— 

“First. That the court below required from the mortgagor, 
payment of the principal of the debt secured by the mortgage, 
as then due, and on non-payment thereof, within twenty days, 
that the mortgaged property should be sold; and, 

‘“Second. That it decreed foreclosure and sale on this con- 
dition, without proof of the written request of the holders of the 
majority of the bonds. 

On these assignments of error, the decrees of Decem- 
ber 5, 1876, and April 12, 1877, were reversed. 


granted on 


Later, at the same term, a_ rehearing was 
the appeal from the decree of April 12, 1877, and the 
following opinion was filed (106 U. S., 80): 

“ MATTHEWS, J.: Since the announcement of our former 
opinion, the appellees, having filed a petition for rehearing, 


havesuggested that the decree brought up by this 4ppeal is nos 
what it is re, ited to be in the prayer for appeal in the Cir, uit 
court, viz: the de, ree co sale of the mortgaged prop 
erty under that of fore: losure and s ile, but one rendered 
quently therety and merely jn execution of 
therefore, not the subje tot an appeal 
4ppeal should be dismissed for want 
peal prayed for and allowed in the Ci 
petition therefor. filed March 26, 

‘From the decree (7; Confirming the re 
port of the sale of the property of the defendant railroad co 
pany.’ 


Nfirming the 


subse- 
It, and that It is. 
» and claim that the present 
of jurisdic tion. rhe 
ire uit Court Is recited 
1579, to be as follows: 

entered April 12.78 


Lp 


ot. 
if) Lne 


“From the d cree of April 16. 1977, Ordering the delivery of 
the deed and POSSession of the Property to the purchasers. 
Frederic W. Huidekoper, Thomas W. Shannon and John M 
Denison.’ 

‘**From the decree entered in sat “use on the roth day of 
November. 1577, in favor of Frederic W. Huideko, 

W. Shannon and John M. ] 
©ago0, Danville and Vi 
of $1,808,646. 46.’ 

The two decrees last named. o 
vember ro, 1577, do not appear j 

‘An examination of the 


er, Thomas 
Jenison, and against the said Ch: 


heennes Railroad Company, for the sum 


f April 16. 1577, and of No 
n the record. 
terms of the decree of Apri: I 2, IS77, 
Shows that it is a decree confirming the report of the maste; 
UPON a petition of the purchasers. Huidekoper, Shannon and 
Denison, asking that their bid may be satisfied by a surrende) 
Of bonds and Coupons without further Cash Payment, and. upon 
that surrender, for 4 conveyance of the title to the property and 
to be let into POssession. What prior action of the court upon 
| report of the sale had taken place, the transcript of the 
before us does not disclose. Counsel for 
that there was ip fact a prior de. ree, confirming the sale, ren 
dered on February 26, 1677, from which no appeal was perfec 
ed, and produce IN support of their statement. what is called 4 
supplemental transcript of the record « ontaining such a decree. 
ls, however, we Cannot at present consider or act upOn, 
further than to Say, that in view of the (82 
to enable the Parties to present whatever 
the record as it js how before us, or upon 
when supplied upon the appeal prayed for. 
26, 1879, the application for 
decree of this court rendered 
it reverses any of the decre 
extent and for thar 


re; ord 
the appellees State 


suggestions made. and 
questions arise upon 
a! complete record 
and perfected Mar, h 
iS granted: and the 
term, so far only as 
es embraced in this appeal, 
Urpose set aside. " 


At the next term, October. 1SS2, the 
heard by this court 


a rehearing 
at the present 


] 
is aa i 


(nat 
Cause was again 
» and an Opinion delivered. from w hich 
we quote as follows (106 U. S., 85). 


IO 


Mr. Justice MATTHEWs delivered the opinion of the 
court. 


‘This appeal heard during the last term with that from the 
decree of foreclosure and sale in the same case, was taken from 
three decrees rendered after the sale had taken place. Huide- 
koper, Shannon and Denison, the purchasers of the mortgaged 
property sold under the decree of foreclosure, who are appellees 
in this appeal, were not partes to the former appeal.” 


| Query: If they were not parties to the appeal from the 
decree of foreclosure, how are they affected by its re- 
versal? | 


“All the decrees appealed from, including those now in 
question, were included in the order of reversal made at the 
former hearing; but on a petition for rehearing, it was called 
to the attention of the court that the transcript of the record 
was imperfect and incomplete, the decree confirming the sale 
having been omitted, and that the petition for the present appeal 
contained a mis-recital, that the decree entered April 12, 1877, 
was the decree ‘confirming the report of the sale of the 
property of the defendant railroad company.’ ‘The order of 
reversal was, therefore, set aside as to the decrees embraced 
in the present appeal, anda rehearing granted. The cause on 
that rehearing has now been heard at the present term upon 
the whole record, as amended and perfected. 

‘¢ From thatit now appears that on February 17, 1877, the 
master filed his report of the sale, and the purchasers their 
petition for its confirmation and for other relief, and it was on 
that day, on motion vf the complainants’ solicitors, ordered that 
the (83) report and sale be confirmed, unless objections thereto 
should be filed on or before the Friday next following, for 
which day it was set for hearing. And exceptions having been 
in the meantime filed by one Slaughter, on February 26, 1877, 
the court overruled the exceptions, and as the order reads, 
‘does in all things confirm the sale’ to the purchasers. From 
this decree an appeal was prayed by Slaughter, but was not 
perfected or prosecuted. The petition of the purchasers, filed 
February 17, 1877, inwhich they also asked for the immediate 
discharge and payment of their bid, had been referred to the 
master, whose report subsequently filed was confirmed by the 
decretal order of April 12, 1877, by which he was directed, on 
the surrender to him of two thousand three hundred and 
twenty-eight first mortgage Illinois Division bonds of the 
defendant railroad company, to execute and deliver to the 
purchasers a deed of the property sold, and thereupon the 
receiver was directed to let them into possession. On April 16, 
1877, the master having reported the execution of the decree 
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of April 12 by the delivery of the deed and the acceptance of 
the bonds, a further decree was entered approving and confirm 
ing the same. ‘These are the two decrees first named in the 
prayer for the present appeal. * * * 

‘¢ In the present case the decree of April 12, 1877, in effect, 
distributes the proceeds of the sale upon the basis of the finding 
and declaration in the decree for foreclosure, that the principa 
of the bonds had become overdue; for it authorized the pur 
chasers, to the extent of the proportion in which the bid, if 
treated as cash, would, when applied, extinguish the bonds held 
by them, to use their bonds as cash in payment of their bid. (85. ) 

* * * * * 

‘* The argument of the present appeal on both sides seems to 
have been influenced by the consideration that it possibly involved 
a present adjudication of the effect its determination might have 
upon the rights of the purchasers at the sale and the present title of 
the property sold. But no question of that character is involved. 
Whether the purchasers were parties to the litigation, either by 
name upon the record or in the interest and by representation, 
so as to be affected by the error in the proceeding for which the 
decrees have been reversed, or whether they or their assigns are 
protected by the principle and policy that uphold the titles of 
bona filte purchasers without notice at judicial sales, and any 
other that may be mooted touching the point, are questions 
which do not arise upon the present appeal, and are left for 
further consideration in case they should be presented 1n a sub- 
sequent stage of this or by virtue of proceedings in some other 
suit. 

‘* For the reasons announced it is, therefore, ordered that the 
appeal from the decrees of April 12, 1877, and of April 16, 1877, 
respectively, be dismissed, upon the ground that the decrees 
were vacated by the reversal of the prior decree of foreclosure 
and sale, rendered December 5: 1576, and that the decree en 
tered November 19, 1877, in favor of Frederick W. Huidekoper, 
Thomas W. Shannon and John M. Denison, trustees, be re 
versed, and that the cause be remanded with directions to pro 
ceed therein as may be just and equitable.”’ 


The first question suggested, which does not appear 
from appellant’s statement of the case, is: Who is this ap- 
pellant? Many pages of printed matter are presented to 
this court to show the want of dona fides in the pur- 
chasers at the sale of this railroad property, who paid 
therefor $362,500 in gold, besides all their bonds, but not 
one word is said about the character of this appellant, 


who is striving tu set aside that sale. 
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The National City Bank of Ottawa was the holder of 
twelve thousand dollars in second mortgage bonds of the 
Chicago, Danville and Vincennes Railroad Company, 
which had been placed with the bank by the Danville 
company as collateral security for a loan of five thou- 
sand dollars. 

It appeals here in the name of James W. Elwell, trustee 
in the second mortgage, against the will of Elwell, and 
contrary to the wishes of a large majority of the holders 
of the bonds secured by the Elwell mortgage. This ap- 
peal was allowed (as stated by counsel for the appellant, 
on page 27 of their brief), in consequence of the prayer 
of the Bank of Ottawa for “leave to prosecute an ap- 
‘peal from the final decree in the name of Elwell, alleging 
«that it was entered by Elwell’s consent, and the consent 
‘of the other parties thereto, and would leave the peti- 
“ tioning bank no remedy upon its bonds, while the other 
“holders of like bonds were, with the knowledge and 
“consent of Elwell, and against the protest of the bank, 
‘provided for by a secret agreement, and that Elwell 
“ refuses to appeal from the decree.” 

by their own statement, this is an attempt to over- 
throw a decree which was entered by consent of all the 
parties to the decree, and the instigators of this appeal 
represent but litthke more than one per cent. of all the 
bonds in whose behalf the trustee must act, if he acts at 
all. 

Nearly two years after the decree of sale was entered, 
an appeal was prayed and perfected from the decree of 
foreclosure, and also from certain decrees rendered in 
April, 1877, in reference to the distribution of the pro- 
ceeds of the sale, but none of the parties in interest seem 
to have had any desire to repudiate /he sa/e until eight 
years after its final confirmation. 
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During these years the railroad property had, through 
the efforts of the purchasers and their successors, become 
immensely valuable. The purchasers who, at the sale, 
paid into court three hundred and sixty-two thousand five 
hundred dollars in gold, in addition to their entire holding 
of bonds, afterwards contributed their means and efforts, 
by which the value of the property was so greatly en- 
hanced. 

On June 30, 1884, a decree was entered, as stated by 
this appellant, by the consent of all the parties to the liti- 
gation. There appear in the record on this appeal, 
also, releases of errors, executed, by each of the parties 
to the litigation. The question naturally arises then: why 
is the decree now sought to be disturbed? The answer, 
as it plainly appears from even the garbled record before 
the court, isthis: We have here a single bondholder, who, 
during all these years of litigation, sat quietly by, watching 
others make a contest which, for earnestness and ability, 
has seldom been paralleled in the federal courts. This 
bondholder had no faith in any rights that he might pos- 
sess in relation to the litigation, and refused to take any 
part in it, or to contribute one cent towards its prosecu- 
tion. But when it is finally settled, he sees an opportunity 
to continue the litigation, which all parties desire to cease, 
and he counts the chances of being able to force a com- 
promise in order to silence his contention. 

This bondholder utterly repudiates all action which 
had been taken in his behalf by his authorized trustee, he 
employs new counsel, and by an independent action and 
an attack on every party to the litigation, he is seeking 
the assistance of this court to perpetrate as great an in- 
justice and fraud upon the rights of all the parties as any 


court was ever forced to consider. 
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Having refused to contribute a dollar himself to protect 
his rights, when they might have been protected, he has 
decided to base a lengthy argument, in fact his whole 
case, upon the claim that those who paid from their own 
funds more than $350,000 in gold, to say nothing of their 
release of dona fide liens, are not dona fide purchasers. 
As he who seeks equity must first appear with clean 
hands, the appellant’s case should be dismissed by this 


court without even an examination of his claims. 
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ARGUMENT. 


FIRST. 


THE APPELLANT, ELWELL, AS TRUSTEE, AND THE NA- 
TIONAL CITY BANK OF OTTAWA, AS A BONDHOLDER 
CLAIMING UNDER SAID TRUSTEE, ARE ENTITLED TO NO 
RELIEF AGAINST THE DECREE OF JUNE 30, 1884, AND 
THAT DECREE MUST BE AFFIRMED, HOWEVER ERRO- 


NEOUS IT MAY BE. 


The decree of fune 30, 1884, was rendered by consent of all 
parties to the litigation, including Elwell, trustee, and 


consent decrees are always afarmed. 


In the prayer for this appeal in the name of Elwell, 
trustee, the National City Bank of Ottawa, presented to 
the court the following reasons for granting the appeal: 


‘*The grounds upon which such prayer is based are the facts set 
forth in the intervening petition of said bank, and which petition 
was denied in said final decree, and a/se the fact that such final 
decree was entered by the consent of all the parties to the record in 
said cause including the satd Elwell, named in saidintervening 
petition,” etc. (Pr. Rec., 604. 


It is also admitted inthe appellant’s brief that the de- 
cree appealed from was entered by consent of all the 
parties. At page 27 of their brief, counsel say: 


‘The National City Bank of Ottawa prayed an appeal from 
the order denying it leave to intervene (602), which was allowed, 
subject to objections (603), and a bond filed (604). 

“Afterward it prayed leave to prosecute an appeal from the final 
decree in the name of kiwel/, alleging that tt was entered by El- 
well’s consent, and the consent of the other parties thereto, and 
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while other holders of like bonds were, with the knowledge and 


consent of Elwell, and against the protest of the bank, provided 
for by a secret agreement; and that Elwell refused to appeai from 
the decree G04, 605); and with this petition showed notice and 
request to Elwell to perfect an appeal with tender of security 
against costs (605, 606). ‘This motion the court took under ad 
visement (607), and afterwards allowed (607, 608); and this ap 
peal not having wo perfected. on subsequent petition and no- 
tice to all of the parties, the court again allow ed its petition to 
appeal in Elwell’s name, finding the . » the owner of th 

bonds as alleged, and that Elwell refused t sage (608, tin. 


O10). 


It is thus admitted by the appellant that the decree ap- 


pealed from " a decree consented to by all parties to the 


litigation. always affirmed. 


Nashville, &c. Railway Co. v. United States, 113 U. 
S., 261, 266, this court said: 


‘But the insurmountable difficulty is, that the former decree 
appears upon its face to have been rendered by consent of the 
parties, and could not, therefore, be reversed, even on appeal. 
Courts of chancery generally hol i that from a decree by consent 
no appeal lies. (Citing 2 Daniels Ch. Pr., ch. 32, $1; » Hrench 

Shotwell, 5 Johns. Ch., 555; Winchester v. Wine hester, 12% 
Mass.,127.) * * * A decree which appears by the record 
to have been rendered by consent, is always affirmed without 
considering the merits of the cause. 4 fortiort, neither party can 
deny its effect as a bar of a subsequent suit on any claim included 
in the decree.” 


Winchester v. Winchester, 121 Mass. 


‘The decree appearing to be made by consent, the appeal’can- 
not be sustained. The only way by which a party in such a case 
can have the decree reviewed is bya petition fora rehearing, or 
by anew bill. Downing v. Cage, 1 Eq. Cas. Ab., 165; Monell 
v. Lawrence, 12 Johns., 52; Anon.,1 Ves. Jr., 93." 


Armstrong et al. v. Cooper, 11 Ill., 540, 542. 


‘A decree which is entered by the agreement or consent ot 
the parties or their counsel, ought more properly to state that 
fact upon its face. (2 Daniel’s Chan. Pl. and Prac., 1,214. 
But we have found no ee for saying that that 1s a aan 
sable, or that it can only be shown by the record that the decree 
was so entered. 


’ 
* 


‘As between the parties to the record, it may well be admitted 
that nothing can be shown which will contradict 1t. 
‘*A decree made by consent cannot be appealed from, nor 


can error be properly assigned upon it. Even a rehearing can 
not be allowed in the suit: nor can the decree be set aside bv a 


bill of review. 1 Barb. Ch. Prac., 373.”’ 
Thompson Vv. Maxwell, Q5 i. Oe 391. 397. 
A noblock v. Mueller. (22 fli.. 554, 505. 
Fludson v. Allison, 54 Ind., 215, 216. 


Terry v. Bank of Ala., 92 U.S. 45 1, 450. 


Appellant’s counsel will, doubtless, answer, that El- 
well had no authority to bind his ces/uz gue trust by con- 
senting to such decree. Even if that were so, how could 
it avail this appellant? This is an appeal in the name of 
the trustee, and not the appeal of a bondholder. The 


trustee s consent must certainly bind the trustee. 


Even if this were the appeal of the bondholder. the 


Bank of Ottawa, it would still be concluded by the con- 
sent of Elwell to the decree. In order to present the 
law on this subject satisfactorily to the appellant, we 
quote a few paragraphs from pages 42 and 43 of their 
brief: 


‘The proposition that in foreclosure proceedings brought by 
the trustees of a railroad mortgage the complainants represent 
the holders of bonds secured by their mortgage, and that 
through these trustees the bondholders become and are parties 
to the cause by representation, and are bound by whateve 
binds the trustees, cannot be controverted 

‘* The trustees, under a railroad mortgage, represent their ben 
eficiaries in all things relating to their common interest in the 
trust property. The beneficiaries are not necessary parties to a 
suit by them against a stranger to enforce the trust, nor to a suit 
by a stranger against them to defeat the trust. ‘‘ In such cases 
the trustee is in court for and on behalf of the beneficiaries; and 
they, though not parties, are bound by the judgment.” 

Kerrison, assignee. v. Stewart. 93 U. S., 166 


‘ 
, 
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** Ordinarily the trustees represent the bondholders in all 
matters of litigation respecting their common and general rights. 


& 


Whether they are plaintiffs seeking a foreclosure, or, as subse- 
quent mortgagees, are made defendants, they represent the 
bondholders for whom the trusts are held, and a decree is or- 
dinarily as binding on such bondholders as if they had been 
parties. ‘The bondholders are in such case guvasé parties to the 
suit, and have the right at any time to intervene and become 
actual parties.” 

Jones’ Railroad Securities, Sec. 361. 


‘In Richter v. Jerome, 123 U.S. Rep., 246, this court says: 
‘All the rights the bondholders have or ever had in the mort- 
gaged property, they got through the trust company to which 
the conveyance was made for their security. As bondholders 
claiming under the mortgage, they can have no interest in the 
security, except that which the trustee holds and represents. 
If the trustee acts in good faith, whatever binds him in any 
legal proceedings which he begins and carries on to enforce the 
trust, to which they are not actual parties, binds them. What- 
ever binds the trustee in the absence of fraud or bad faith binds 
them.’’ 
Corcoran v. Chesapeake, etc., Canal Co., 94 U.S., 
741, 745: 
Shaw v. R. R. Co., 100 U. 5., 605, O11. 
First National Bank v. Shedd, 121 U 


To get the full force of the foregoing argument and 
citations by appellant’s counsel, it should be remembered 
that in using them they were seeking to show that bond- 
holders, Huidekoper e/ a/., were themselves parties to the 
litigation involving the trust property; were seeking relief 
entirely independently of their trustees, Fosdick and Fish, 
and were still bound by whatever bound their trustees. 
What, then, must be the effect of a decree against El- 
well, trustee, upon his bondholders, who made no effort 
to act independently during eight years of litigation, and 
never raised a voice until six days before the litigation 
was finally ended? 

Corcoran v. Chesapeake, &c., Canal Co., 94 U.S., 741, 
745. 


‘It is also argued that in that suit Corcoran was only a party 
in his representative capacity of trustee, and he here sues in his 


- 
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individual character as owner of the bonds and coupons, and in 
this latter capacity is not bound by that decree. 

‘* But why its he not bound ? It was his duty as trustee to 
represent and protect the holders of these bonds; and for that 
reason he was made a party and he faithfully discharged that duty. 
It would be a new and very dangerous doctrine in the equity 
practice to hold that the ces/ui gue trust is not bound by the 
decree against his trustee, in the very matter of the trust for 
which he was appointed. If Corcoran owned any of these 
bonds then, he is bound, because he was representing himself. 
If he has bought them since, he is bound as privy to the person 
who wasrepresented. Acerrison, assignee, v. Stewart et al., 93 
U. S., 155, and the authorities there collected.” 


Elwell was constituted by the mortgage as the trustee, 
authorized to represent the entire mortgage debt in all 
proceedings affecting the trust property. He was re- 
quired by the mortgage to proceed with foreclosure pro- 
ceedings only at the request of a majority of the bonds 


outstanding. Elwell was bound to be governed by the 


will of the majority as to continuing or ending this liti- 


gation. 

The provisions of the mortgage in which Elwell was 
trustee were identical with the provisions of the first 
mortgage, as to proceedings for foreclosure. Sections 
Sth of each mortgage correspond veréatim with each 
other. (Pr. Rec. 30, 70.) , 

Following is a copy of the section as it appears in each 
mortgage (Pr. Rec., 24, 64): 


“8th. If default be made by the party -of the first 
part in the payment of any half years interest’ on 
any of said bonds, and the warrants or coupon for 
such interest shall have been presented and its payment 
demanded and such default shall have continued six months 
after such demand without the consent of the holder of such 
coupon or bond, then and thereupon the principal of all the 
said bonds hereby secured shall be and become immediately due 
and payable, anything in such bonds to the contrary notwith- 
standing, and the said party of the second part may so declare 
the same and notify the party of the first part thereof, and upon 
the written request of the holders of a majority of the said bonds 
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then outstanding, shall proceed to collect both pring pal and 
interest of all such bonds outstanding by foreclosure and sale ot 


sail property or otherwise, as herein provided.” 


This section was carefully construed by this. court 
on the former appeal, and is set out verdatzm in the 
opinion (falroad Co. vy. Fosdick, t06 U. S., 47, 50). 
In reference to it this court said (Page 74): 


‘It isan agreement which the parties were at liberty to make. 
There is nothing in it illegal or contrary} to public policy. 
* * * And the construction, in the present case at least, 
which favors him (the debtor) does not discriminate against the 
bondholders as a class, but rather between the interests of the 
whole number, represented by the trustees and controlled by a 
majority, and those of asingle creditor, or a minority, associ: ited 
in a like case, pursuing their remedy as individuals, * * 

[t is apparent that one purpose at least of the clause in question 


was to protect the bondholders as a class against the views of 


individuals and combinations of individuals, being a minority, 
pursuing separate interests. 

‘In declaring the principal sum due before the date fixed by 
the credit, upon a default in the payment of interest, the trustee 
is acting for the whole number of bondholders, and the pro- 
vision that subjects his action, in enforcing the stipulation, to 
the wishes of a majority, is meant, as we think, for the protec- 
tion of the class. * * * The larger number might think it 
to their advantage even to defer the collection of their overdue 
interest, much less not to anticipate the payment of the princi- 

pal, even when the security was ample to meet both; for they 
aha esteem the ultimate investment higher than present pay- 
ment. * * * And this becomes especially important when 
the present value of the security is insufficient to prepay the in- 
cumbrance, but contains the solid promise of future indemnity 
isan investment. J/¢ ¢s that interest, we think, that dictated the 
clause in question, and can be satisfied only by the construction 
which secures to the majority of the bondhol lers the right to veto 
the ' proceeaing A) of the trustees. ’ " 

‘It is, therefore, our opinion that, even had the trustees 
rightfully declared the principal sum of the mortgage debt due, 
and given the proper notice thereof, nevertheless, the founda- 
tion for proceeding to foreclose for that cause, and of the 
decree requiring the payment of that amount would fail, with. 
out proof that the bill had been filed for that purpose, upon the 
written req uest of the holders of a majority of the bonds then 
outstanding. It is not disputed that no such proof is to be 
found in this record.”’ 
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This construction of the provision in question was placed 
upon itsby this court on a joint appeal by Elwell and the 
Danville company, and was suggested by their joint 
counsel, who so ably presented their case to this court on 
the former hearing. They will not be allowed now to re- 
pudiate their able argument. As this provision of the 
first mortgage “secures to the majority of the bondhol- 
“ders the right to veto the proceeding of the trustees.” 
it must havethe same effect in the second mortgage. By 
the admission of Elwell in his release of errors, a large 
majority of all the bondholders * did not desire further 
“]itigation in said cause and cross-cause.” The appel- 
lant does not and cannot deny this admission. This de- 
sire of the majority was rightly respected by the trustee. 
[le could not proceed further without violating the con- 
tract of mortgage under which alone he was authorized 
toact. Nor can he be forced to act by an order of court 
allowing a single bondholder to appeal in his name. El- 
well obtained no new authority by the mere allowance of 
this appeal. He was still clothed only with the authority 
conferred by the mortgage, and his action must be gov- 
erned by its conditions. Further action in this case by him 
as trustee, had been “ vetoed” by the majority, and their 
veto has the sanction of this court. 

Whether the Bank of Ottawa had other avenues of re- 
lief open toitas a bondholder, is a question which re- 
quires no discussion here. ‘This must be considered as an 
appeal by Elwell, trustee, and not as the appeal of a bond- 
holder. Thus considered, the decree must be affirmed. 


The bondholder must seek relief elsewhere. 
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This appellant, Elwell, trustee, executed and caused to 
be filed tn the Circurt court, a written release of all errors 


in the decree of Fune 30,1884, and a waiver of allright | 
of appeal, as such trustee, from that decree. Both trustee 

and bondholder are thereby barred from prosecuting this 

appeal in the name of the trustee. 


On November 15, 1884, a written release of all errors 
in this decree and the proceedings leading up to it, was 
executed by the appellant, Elwell, as trustee. <A certi- 
fied copy of that instrument was filed in this court with 
our motion to dismiss this appeal, and for convenience, : 


we here print an exact copy: | 


‘© IN THE UNITED STATES CircuIT Court, NORTHERN DIsTRIC! 


OF ILLINOIS. 


In Chancery. 


William R. Fosdick and James D. ) 

Fish, Trustees, 

vs. 

Chicago, Danville and Vincennes | 

Railroad Company, James W. El- | 

well, Trustee, R. Biddle Roberts, | 

Trustee, and the Chicago and East- 
ern [Illinois Railroad Company. 


- Bill. 


‘ —— 


The Chicago and Eastern Illinois 
Railroad Company 
vs. 

Chicago, Danville and Vincennes 
Railroad Company, William R. 
Fosdick and James D. Fish, Trus- 
tees, James W. Elwell, Trustee, 


. 


and R. Biddle Roberts, Trustee. 


Cross-Bill, 
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‘‘Comes now James W. Elwell, trustee, etc., one of the de- 
fendants in the above entitled cause and cross-cause, and says 
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that of the one million convertible mortgage bonds referred to 
in said original bill, secured by trust deed of which he is sole 
trustee, as therein charged, forty-five of said bonds, of one 
thousand dollars each, have not been issued by the company, 
and are now deposited with the clerk of said court. Fifty-eight of 
said bonds representing fifty-eight thousand dollars, were issued 
in exchange for coupons under the funding contract or scheme 
referred to in said original bill and decree. ‘That all of said 
coupons have been paid out of the proceeds of sale of said rail- 
road and property, as provided by said decree. And that the 
holders of six hundred and seventeen of the balance of said 
bonds, amounting to six hundred and seventeen thousand 
dollars, do not desire further litigation in said cause and cross- 
cause; and that the holders of the balance of said bonds have 
hitherto declined to contribute to the cost of this litigation or 
to protect him as such trustee against loss or the payment of 
costs or counsel fees. 

‘* Now, therefore, the said James W: Elwell, trustee, as in said 
trust deed provided, representing the bondholders in said deed 
mentioned, for himself as such trustee, releases all errors what- 
soever had or committed in or concerning the decree entered 
in the aforesaid cause and crass-cause by said court on the 
thirtieth (30) day of June, A. D. 1884, and in and about the 
proceedings in said cause leading to said decree, and especially 
releases all his right, as such trustee, of appeal from said decree 
and proceedings, without intending, however, to prejudice the 
right of ihe holders of any of said convertible mortgage bonds 
to enforce the payment of their said bonds, or any part thereof. 

‘* (Signed) James W. ELwe ti, 7rustee. 


‘SraTE OF NEW YORK, } 
City AND CounTy or N. Y. | ~ 


On this sixteenth day of October, in the year one thousand 
eight hundred and eighty-four, before me personally appeared 
James W. Elwell, to me known and known to me to be the 
individual described in and who executed the foregoing instru 
ment, and acknowledged that he executed the same as trustee, 
for the purpose therein mentioned. [SEAL. ] 

N. D. DaABo t, 
Notary Public, New York County, No. 144. 


Endorsed: Filed November 15, 1884. 
Wa. H. BRADLEY, 
Clerk. 


‘NORTHERN DISTRICT ) 
OF ILLINOIS. 


I, William H. Bradley, Clerk of the Circuit court of the 
United States, for said Northern district of Illinois, do hereby 
certify the above and foregoing to be a true copy of the release 
of errors of James W. Elwell, trustee, etc., filed in said court on 
the 15th day of November, A. D. 1884, in the cause wherein 
William R. Fosdick and James D. Fish, trustees, are the com 
plainants, and Chicago, Danville and Vincennes R. R. Com 
pany ef a/., are the defendants, as the same appears from the 
original thereof now remaining in my custody and control. 

In testimony whereof, | have hereunto set my hand and 
affixed the seal of said court, at my office in Chicago, in said 
district, Northern division, this 19th day of November, A. D. 
1550. 

[SEAL. ] Wau. H. BRaDLey, 

Clerk.’’ 

It is fair to add that counsel for the appellant have also 
tiled in this court similar releases of errors executed by all the 
remaining parties to this litigation. The consent accorded 
by all parties to the decree when entered, is thus formally 
made known to the court, upon its records. These 
solemn agreements and stipulations, not by the solicitors 
of the parties but by the parties themselves, will be 
enforced by this court and this appeal must be dismissed. 

Counsel for the appellant represent, in their argument 
opposing our motion to dismiss this appeal, that the exe- 
cution of this release of errors was an act outside of the 
power and authority of the trustee, and was an act of 
bad faith and a gross breach of trust. When the atti- 
tude of the real appellant in this case, the bank of Ottawa, 
is considered in the light of the fundamental principles of 
equity, itis hardly becoming to accuse any one else of 
bad faith. Its trustee, Elwell, states in his release of 
errors, that all holders of outstanding bonds who have 
ever contributed to the support of this long and expen- 


sive litigation, desired it to cease. The appellant’s only 
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answer to this statement, is, that on October 11, 1884, it 
offered to indemnify Elwell if he would prosecute an 
appeal. They dare not even claim that this bank took 
any interest in or contributed to the carrying on of the 
litigation, during the eight years previous, while every 
step had been contested by their trustee at the expense 
of other bondholders. Nor do they claim ignorance of 
the proceedings in the case. The record does not even 
show whether the bank of Ottawa owned these bonds in 
1875 or procured them in 1884 for the sole purpose ot 
blackmailing this appellee. As to all these points the 
record is a blank. Nowhere in it does the name of the 
National Bank of Ottawa appear, from the filing of the 
original bill in 1875, to June, 1884. During all that time 
the trustee Elwell acted for his ces/uz gue trust, and no 
word or act of dissent appears from any bondholder. In 
the absence of any evidence in the record, he will be pre- 
sumed to have been faithful to his trust, to the end. 

The appellant wholly forgets its real status before this 
court. If its petition to intervene had been granted, its 
arguments might apply. It was not allowed to inter- 
vene. The court simply allowed an appeal.to be prose- 
cuted in the name of Elwell, trustee. The appellant has 
no rights except what Elwell had. 

This release of errors does not pretend tu cut off in- 
dependent action by any bondholder, to enforce his secur- 
ity. It simply releases further contest by the trustee, in 
this particular action in which only the trustee, and not the 
bondholder, is a party. If the trustee acts at all he must 
act for all of the bondholders. As already shown, he 
could not longer continue the litigation in behalf of all. 
His hands were tied by the majority, who were, by the 
authority of the mortgage, empowered to dictate as to his 


action or non-action. 
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The appellant claims that a single bondholder, repre- 
senting one-fiftieth part of the mortgage debt, should 
dictate the action of the trustee as to the entire debt. 
That the trustee should not heed such dictation, they say, 
‘‘was monstrous.” This court says that if the trustee 
should heed that single voice, against the will of the ma- 
jority of his cestuz gue trust, he would violate his solemn 
trust expressed by the mortgage from which alone he 
derived authority to act at all. 

The facts set forth in Elwell’s release of errors have 
not been impeached; they are not even denied by appel- 
lant’s counsel. The holders of the large majority of the 
“convertible bonds,” represented by Elwell, have vetoed 
this appeal. If it were possible to impeach this state- 
ment of the trustee, it was in the power of this appellant 
to have a commission issue to take evidence to impeach 
it. It could not be impeached. 

With this release of errors forming a part of the records 
of this suit, authorized by the previous adjudication of this 


court in this same case, this appeal should be dismissed. 


Terry v. Commercial Bank of Alabama, 92U.5., 454, 
455, 456. 


‘The appellant here and plaintiff below appeared in person, 
and filed numerous petitions and affidavits signed by himself, 
excepting to the decree, asking to set it aside, excepting to the 
reports, and suggesting many other matters and things in which 
he sought to modify or correct the decree. 

‘* The foundation of all this seems to be the charge that his 
counsel deserted his interest, failed to except to the reports, and 
consented to the decree, because they received what he called an 
exorbitant allowance for their services out of the fund which 
should have gone to the creditors of the bank, thereby diminish- 
ing the amount of his dividend. 

‘* As toall this, it is sufficient to say that these motions can- 
not be considered here, They are mainly addressed to the dis- 
cretion of the court, coming as they do after a final decree on 
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the merits. If appellant desired to place the case in a position 
where this court could review the action of the court on that class 
of questions, he should have filed his bill of review and made the 
proper issues, and supported it by depositions. As it now stands, 
his motions are unsupported by anything but his own affidavit. 
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‘** So as to the errors alleged in the master’s reports. ‘There 
were no exceptions filed to these reports unéil after they were 
confirmed and a final order of distribution made. ‘This court 
cannot review those reports on exceptions taken after that, and 
urged upon us now on appeal. If, as appellant alleges, he has 
ecu defrauded by his counsel, he must sue /Aem for what he has 
lost by the fraud. 

‘* If he desires to set the decree, because it was obtained by 
fraud, his remedy is by bill of review.”’ 

That the release of errors is properly brought before 
this court, is decided in Dakota “Co. v. Glidden, 113 U. 
S., 222, 225. In that case evidence of a settlement and 
compromise was presented to this court by means of duly 
certified transcripts of proceedings of the board of county 
commissioners, which were filed with a motion to dismiss 
the appeal. The court said: 

‘But this court is compelled, as all courts are, to receive 
evidence dehors the record affecting their proceeding in a case 
before them on error or appeal. ‘lhe death of one of the parties 
after a writ of error or appeal, requires a new proceeding to 
supply his place. ‘The transfer of the interest of one of the 
parties by assignment or by a judicial proceeding in anothe: 
court, as in bankruptcy, or otherwise, is brought to the atten 
tion of the court by evidence outside of the original record, 
and acted on. A release of errors may be filed as a bar to the 
writ. A settlement of the controversy, with an agreement to 
dismiss the appeal or writ of error, or any stipulation as to 
proceedings in this court, signed by the parties, will be en- 
forced,’’ etc. 


Pike v. Emerson, 5 New Hamp., 393. 
While this action was pending in the lower court, the 
following agreement was written and signed on the back 


of the writ: 
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‘In this case it is agreed that the judgment of this court shall 
be final and conclusive, if against the plaintiff, he hereby waiv- 
ing his right of appeal, etc. 

(Signed) ‘“ W. F. Happock, 
for the Plaintff. 
‘¢W. SMITH, 
for the Defendant.” 


A judgment was rendered against the plaintiff, and he 
appealed to the Supreme court. On motion to dismiss 
the appeal the court said: 

‘“We have no doubt that an attorney has authority, by an 
agreement put upon file in a case, to bind his client, and that 
such an agreement may in many cases be specially enforced. It 
is the constant practice of attorneys to release upon the record 
a party’s right of review, and no one ever supposed that in such 
a case a writ of review could be sustained. So an agree- 
ment by an attorney to refer a cause, is binding upon his client. 
(Citing many authorities.) * * * 

‘¢ The court has power, without doubt, in cases of fraud or 
mistake, to relieve a party from the effects of such an agreement. 
But while an agreement like that made by these parties in the court 
below remains unimpeached we are of the opinion that no appeal 
can be prosecuted here.”’ 

This proposition is more fully discussed in our motion 
to dismiss this appeal, to which we respectfully call the 
attention of the court. 


ii? 
This appeal is improperly prosecuted by a single defend- 


ant from a joint decree against four defendants. There 

was no summons and severance. This appeal should, 

therefore, be dismissed. 

This appeal in the name of Elwell must be dismissed, 
because he failed to join the other defendants in the ap- 
peal from a joint decree. 


This point was fully discussed in our motion to dismiss 


a 
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the appeal, to which we again call the attention of the 
court. 

While counsel for appellant, in reply to our motion to 
dismiss the appeal, assert that they seek a review of other 
questions than the quieting of title in this appellee, the 
court will readily see that such other issues are only 
feigned. Aside from the title of the Eastern Illinois com- 
pany to the railroad property, there can be no other real 
issue at this late day. The title of the Eastern Illinois 
company, if it has a title, cuts off all rights subsequent 
to the date of the first mortgage of 1869. The purchase 
price was less than the principal.of that mortgage, and 
there is nothing left to litigate. Of what avail is it t 
decide between the equities under two subsequent mort- 
gages, so long as there is no estate to which these equi- 
ties can apply? 

The only issue being the title of the Eastern Illinois 
company, all the other parties were interested in the de- 
cree as to that issue, and should have joined in the ap- 


peal. | 
Masterson v. Herndon, 10 Wall., 416. 


Owens v. Kincannon, 7 Peters, 399, 402. 
Simpson v. Grecley, 20 Wall., 152, 158. 
Estes v. Trabue, 128 U.S., 225, 230. 
Fiebleman v. Packard, 108 U.S., 14. 


It is asserted by counsel for appellant that the notice 
which appears on page 608 of the printed record, dated 
June 26, 1886, was a sufficient summons to come within 
the rule. An examination of that notice will utterly re- 
fute this claim. In the first place, it was not directed to 
or served upon a single party to the record. It is ad- 
dressed to “ E. Walker, F. J. Loesch, M. W. Fuller, 
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«Wm. Armstrong, Henry Crawford.” It was not even 
served personally upon any of these gentlemen except 
Loesch and Armstrong. From a laborious examination 
of the record, the court will find that these five gentlemen 
had, two years before, acted as solicitors for the parties. 
It will be presumed that their connection with the parties 
ceased upon the filing of releases of errors by all parties, 
eighteen months before. 

A notice left at the office of one who was once a par- 
ty’s attorney, is not a lawful summons. Each party was 
entitled to a personal summons, lawfully served, ten days 
before return day, in order that he might intelligently de- 
cide whether to join in or oppose the appeal. 

The notice above referred to, is the only notice given 
of the intention of this appellant to prosecute this appeal, 
and it was not sufficient. 

Counsel for appellant claim that the order entered by 
Judge Blodgett August 5, 1885, allowing an appeal by 
the bank in the name of Elwell was sufficient severance 
of the parties to allow an appeal in the name of Elwell 
alone, under authority of Sage v. Central Rk. R. Co., 93 
U.S., 412, 419. That authority has no application to 
this point. In that case Sage ef a/., were admitted as 
parties for the purpose of appealing separately, in their 
own names. Here the bank’s motion to become a party 
in its own name was denied in the final decree of June 
30, 1884. It never has become a party. The next order 
entered, allowing it to appeal in Elwell’s name, was en- 
tered more than a year later. At that time the court 
was powerless to make the bank a party. The term at 
which the decree was entered had passed. In the Sage 


case the order making them parties was entered at the 
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same term as the decree. The court said (Sage v. A. 
> - * a i ‘ 
x. Ga. 93 U. Ses 412, 419): 

‘¢ The appellants, by the order of Jan. 14, became parties to 
the suit for the purposes of an appeal. This order, having been 
made at the same term in which the decree was entered, was with- 
in the power of the court.” 

We will not presume to present to this court any au- 
thorities in support of the proposition: that a decree de- 
nying the right of this bank to become a party, could not 
be amended and annulled more than a year later, by an 
order entered at another term of court allowing an appeal 


in the name of Elwell, who was a party. 


SECOND. 


THE TITLE OF THE CHICAGO AND EASTERN ILLINOIS RAIL- 
ROAD COMPANY TO THE RAILROAD PROPERTY IN QUES- 
TION, AT AND BEFORE THE ENTRY OF THE DECREE OF 
JUNE 30, 1884, WAS PERFECT AND INDEFEASIBLE. THE 
DECREE OF THE CIRCUIT COURT, QUIETING THE TITLE 
OF THAT COMPANY WAS A LEGAL RIGHT. 


The first, second, third and fifth assignments of error 
made by the appellant can be fully considered and deter- 
mined under the single proposition above stated. 

If this sale was a valid sale and the purchasers thereat 
acquired a valid title, which cannot now be overthrown, 
the contention of appellant as to all these alleged errors 
must fail. 

The appellant bases his entire argument upon the 
assumption that a sale, made under an erroneous decree, 
becomes absolutely void upon the reversal of the decree. 
That is not the law, and not one of the cases cited by the 


appellant even hints that such is the law. 
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A sale in execution of a decree which is erroneous 1s 
simply voidable and not void until set aside or vacated by 
a direct proceeding for that purpose. Such a sale is as 
valid as if there were no errors in the record. Were it vali 
otherwise, the sale involved in this decree would have | 
been completely vacated by the order of reversal entered 
by this court upon the original decree. ‘This court, how- 
ever, expressly stated in its opinion that the present title 
acquired under the sale was not involved in that case at 
all. The reason for this statement was that up to that 
time there had been no direct action taken to vacate the 
sale, and until such action should be taken the title must 


stand unaftected by the reversal, 


As to the decree of foreclosure and sale, the court had 
jurisdiction of the parties and of the subject-matter, and 1 
there ts no claim of fraud; hence, the decree of sale was 
valid until reversed, and the sale made under it, before 
reversal, even admitting that the purchasers were com- 
plainants, could only have been thereafter avoided by 
motion to set aside the sale before confirmation or b y rever- 
sal of the decree of confirmation, on a direct appeal fron 
that decree. 


The decree of foreclosure and sale was entered De- 
cember 5, 1876, and provided that further proceedings 
under the decree might be stayed by filing a supersedeas 


bond in the sum of $500,000 within sixty days. (Sup- 


pleimnental Rec., a 
No such supersedeas bond was ever filed. 


The sale occurred, without objection, February 7, 1877. 
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The master reported the sale to the court February 17, 
1877, and on the same day the purchasers filed their pe- 
tition for confirmation of the sale. (Pr. Rec., 117.) 

On the same day, February 17, 1877, on motion of the 
complainants’ solicitors, the court e~dered that the report 
«nd sale be confirmed unless objections thereto should be 
liled by the Friday following, February 23, 1877. (Atad/- 
road Co. v. Fosdick, 106 U.S., 47, 83-) 

No objections to or motions to set aside the sale weve filed 
by any of the- parties, but, on the contrary, Elwell, this 
appellant, on February 23, 1877, prayed the court that 
the “master be directed to execute and deliver to the 
‘petitioners a certificate of purchase of said premises.” 
(Pr. Rec., 126.) 

The sale was “in all things confirmed,” by decree, 
February 26, 1877. 

From that decree of confirmation no appeal was ever 
prosecuted. (Aaz/road Co. vy. Fosdick, 106 U. S., 47, 
53.) 

The title of the purchasers was never questioned until 
November 22, 1882, nearly six vears after the sale and its 
confirmation. 

None of the foregoing facts are questioned by the ap- 
pellant. They appear in the record, and the facts in 
reference to confirmation of the sale are recited by this 


court on the rehearing of the former appeal. (A’a7/road 


Co. v. Fosdick, 106 U.S., 47, 82, 83.) 


From an examination of the record it will appear that 
the first movement made by any of the parties to this 
record, in the way of repudiating the sale of this railroad 
property, was the filing of the petition of the Chicago, 


Danville andVincennes Railroad Company, November 22, 
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1882, asking that the property be placed in the hands of 
a receiver, and that the Eastern Illinois company be de- 
creed to be mortgagees in possession. (Pr. Rec., 158.) 

The cue for this action was doubtless taken from the 
following pertinent words of this court in its final opinion 
above quoted, which was filed at the October term, 1882. 
(106 U.S., 47, 85.) 

‘The argument of the present appeal on both sides seems to 
have been iifluenced by the consideration that it possibly in- 
volved a present adjudication of the effect its determination might 
have upon the rights of the purchasers at the sale and the present 
title of the property sold. But no question of that character is in- 
volved. Whether the purchasers were parties to the litigation, 
either by name upon the record or in interest and by repre- 
sentation, so as to be affected by the error in the proceeding for 
which the decrees have been reversed, or whether they or their 
assigns are protected by the principle and policy that uphold 
the titles of dona fide purchasers without notice at judicial sales, 
and any other that may be mooted touching the point, are 
questions which do not arise upon the present appeal, and are 
left for further consideration in case they should be presented in 
a subsequent stage of this, or by virtue of proceedings in some 
other suit.’’ 

A tew days later, December 6, 1882, Fosdick and 
Fish, the original complainants, on whose bill the mort- 
yage was foreclosed and the sale occurred, disregarding 
the interests of the large majority of their bondholders, 
who had relied on the validity of the sale, sought to take 
advantage of their own errors and defeat the title of the 
purchasers by filing an amended supplemental bill, aleg- 
ing that the purchasers took the property at the sale with 
knowledge of the errors in the decree and subiect to be- 
ing divested of the title on a reversal of the decree. 
They asked for a receiver and accounting. (Pr. Rec., 
168. ) 

On the same day, December 6, 1882, the Eastern 


Illinois company filed its cross-bill asking that its title to 


i hen 
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the property by virtue of the sale of February 7, 1877, 
and its subsequent confirmation, and by reason of the con- 
veyances and consolidations since that date, be quieted as 
against all the parties to the suit and those claiming under 
them. (Pr. Rec., 175.) 

On January 17, 1883, the defendant Elwell, this appel- 
pellant, made his first objection to the validity of the sale 
by moving to strike from the files the cross-bill of the 
Eastern Illinois company. (Pr. Rec., 185.) 

It thus appears conclusively that after the entry of the 
decree of foreclosure, December 5, 1876, no effort was 
made to prevent the sale; no motion was made by either 
of the parties to set aside the sale or prevent its confirma- 
tion; no step was ever taken to vacate the decree of con- 
firmation; no appeal was ever prosecuted from that decree; 
that, in fact, the validity of the sale was never called in 
question by either of the parties to the litigation, until 
nearly six years after the sale occurred. Then the defen- 
dants arose from their six years of peaceful slumber and 
indifference, and commenced their attacks, and the pres- 
ent owner of the property filed its cross-bill, praying 
that the sacred mantle of the court’s protection be thrown 
around its title. 

The bill on its face was sufficient to give the court 
jurisdiction of the subject-matter, and all the parties were 
before the court. The jurisdiction of the Circuit court 
was recognized by this court on the former appeal. Onl) 
two errors were found in the whole proceedings, up to 
final decree of foreclosure and sale. They were simply 
failures of evidence to support allegations of the bill as to 
any particular coupon having been presented and pay- 


ment refused, six months before filing bill, and as to writ- 
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ten request ofa majority of the bondholders demanding 
foreclosure and sale. 
Chicago & Vincennes R. R. Co. v. Fosdick, 


106 U.S., 47. 


The bill and amended bill each alleged such a default 
and such a request by a majority of the bondholders. 
(See pp. 20 ard 21 of printed record. ) 

The court, then, had jnrisdiction and exercised it. The 
sale under it was therefore fully authorized, and as no 
direct proceeding was commenced to vacate the sale or 
reverse the decree of confirmation, the title of the pur- 


chasers and their successors is complete. 


Gray v. Brignardello, 1 Wall., 627, 634. 


‘‘It is a well-settled principle of law, that the decree or judg: 
ment of a court, which has jurisdiction of the person and sub- 
ject-matter, is binding until reversed, and cannot be collaterally 
attacked. The court may have mistaken the law or misjudged 
the facts, but its adjudication when made, concludes all the 
world until set aside by the proper appellate tribunal. And, 
although the judgment or decree may be reversed, yet, all 
rights acquired at a judicial sale, while the decree or judgment 
were in full force, and which they authorized, will be protected. 
It is sufficient for the buyer to know that the court had jurisdic- 
tion and exercised it, and that the order, on the faith of which 
he purchased, was made and authorized the sale. With the 
errors of the court he has no concern.’’ 


Voorhees v. Bank, 10 Peters, 449, 478. 


‘‘The purchaser is not bound to look beyond the decree 
when executed by a conveyance, if the facts necessary to give 
jurisdiction appear on the face of the proceedings, nor to look 
further back than the order of the court. ‘If the jurisdiction 
was improvidently exercised, or in a2 manner not warranted by 


the evidence before it, it is not to be corrected at the expense of 


the purchaser, who had aright to rely upon the order of the 
court, as an authority emanating from a competent jurisdic- 
tion.’ ”’ (Citing 2 Peters, 163, 168.) 


In this last case the record showed that the purchaser 
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at the execution sale was Wm. Stanley, but the deed 
was made to Samuel Foster, he plaintiff in execution, 
and his partner, Wm. Woodward. The debtor and 
owner of the land at time of sale was Cutter. In his be- 
half it was objected that the deed was made to the 
plaintiff in execution. This court said, page 479: 

‘‘To Cutter it is immaterial to whom the conveyance was 
made; his right was extinguished by the sale and confirmation. 

‘¢ It 1s equally immaterial to those who claim under Cutter, 
who received the deed; Stanley, the purchaser, or Foster, the 
plaintiff; it was a matter between themselves, which can have no 
effect on the validity of the sale, were it unexplained.” 


Ss. 


iVo appeal was pending when the sale occurred, nor was 
one perfected until two years later. The purchasers, 
even had they known of the errors in the decree, were 
justified in assuming thal the defendants had waived those 


€rVrrors. 


The decree of foreclosure provided that an appeal 
would be allowed “ upon the filing of a bond within sixty 
« days from the entry hereof (December 5, 1876), in the 
“sum of fifteen hundred dollars, with surety to be ap- 
“proved by the court,” and that the filing of a bond in 
the sum of $500,000, similarly approved, should operate 
as a supersedeas and stay all further proceedings under 
the decree “as by the law in such cases _ provided.” 
(Suppl. Rec., p. .) 

The filing of a bond, duly approved, within sixty days 
after December 5, 1876, was absolutely necessary to 
make this appeal effectual. The sale did not occur till 
February, 7, 1877, more than sixty days after the date of 


the decree. Up to that time no appeal bond had been 
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presented to the court for approval, nor was any pre- 
sented or approved until nearly two years after the sale. 
This would not appear from a casual examination of the 
record. The supplemental record filed by appellant 
shows two appeal bonds filed within the sixty days, and 
i the foot of each appears the approval of the circuit 
judge and the consent of appellee’s counsel thereto. We 
find, however, in the records of this court in this case on 
the former appeal, a stipulation and affidavit of which the 


following are exact copies: 


‘IN THE SUPREME COURT OF THE UNITED STATES—OCTOBER 
Term, A. D. 1878. 


The Chicago, Danville and Vincennes | 
Railroad Company, and James W. 


~ 


well, Annellante : 
Elwell, Appellants, No. 966. 
US. j 
William R. Fosdick and James D. Fish, | 
Appellees. 


It is hereby admitted that the endorsement upon the appeal 
- bonds for costs, filed in the above entitled cause, consenting to 
the approval of said bonds, and signed by the complainants’ 
solicitors, was so endorsed on or about the 15th day of October, 
1878, and it is hereby stipulated that this admission and stipula- 
tion may be filed in the clerk’s office of this court, as a part of 
the record of said cause. 
LAWRENCE, CAMPBELL & LAWRENCE, 

For Appellees. 
IX. WALKER, ; 

Solicitor for Appellants. 

Cuicaco, December 20, 1878.’’ 


‘SUPREME Court OF THE UNIreED Strares—OcTosBerR TERM, 
A. D. 1878. 


The Chicago, Danville and Vincennes ) ,, 

Railroad Company, and James W. No. 906. 

Elwell. A ellants. ; | Appeal from the United 
ee - States Circuit Court for 


vs. Coven vt fo 
William R. Fosdick and lames D. pri i District 
» ie e 0 ) 
Fish, Appellees. . invis. 


STATE OF ILLINOIS, } 
County oF Cook. { 

Leslie Carter, being duly sworn, on his oath says that the 
appeal bonds for costs, filed in the above entitled cause, and re- 
ferred to in the foregoing stipulation, were on or about the 
fifteenth day of October, A. D. 1878 presented by him for ap 
proval to the Honorable Thomas Drummond, Judge of the Cir 
cuit Court of the United States, and indorsed by said judge in 
affiant’s presence at the time of said presentation, and thereupon 
taken by afhant to the office of the clerk of said Circuit court, 
and left with said clerk. 

[ Notarial Seal. ] LESLIE CARTER. 


Subscribed and sworn to before me, this 28th day of Decem- 
ber, A. D. 1878. 


SaMUEL M. Booru, Notary Public.”’ 

This stipulation and affidavit are conclusive of the fact 
that the appeal of December 5, 1876, was never perfected. 
No other appeal was allowed until the signing of a cita- 
tion, October 30, 1878. The transcript was not lodged 
in this court until November 6, 1878. 

Still further light is thrown on this point by an order of 
this court, entered January 13, 1879, on a motion to dis- 
miss the former appeal, because not perfected according 
to law: 

‘‘On consideration of the motion to dismiss this cause, it is 
ordered that the appeal be dismissed unless the appellants, on 
or before the first Monday in February next, file in this court a 
new bond or bonds in the penal sum of fifteen hundred dollars, 


conditioned according to law, for costs with sureties to be 
approved by the justice of this court assigned to the seventh 
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circuit, and also within the same time cause a new citation, 
returnable at the next term, to be servedupon the appellees. 
January 13, 1879.” 

The new bond and citation required by this order 
appear in the supplemental record filed by the present 
appellant, and on the appeal so perfected the cause was 
heard at the October term, 1879. 

The fact that the transcript was not filed in this court 
until November 8, 1878, thirty days after the commence- 
ment of the second term after the date of decree, is also 
conclusive that the appeal allowed by the decree was not 
perfected. ‘The transcript must be filed at the next term 
after appeal is allowed. 

Credit Co. v. Ratlway Co., 128 U.S., 258, 
fill y. Railroad Co., 129 U.S., 170, 174. 


At the time when the sale occurred, therefore, no 
appeal was pending. At the time when the motion for 
confirmation of sale was filed by the purchasers, February 
17, 1877, the defendants had waived all right to a super- 
sedeas and stay of proceedings under the decree and 
sale; more than sixty days, exclusive of Sundays, having 


elapsed since entry of decree, without filing a supersedeas 


bond. 


Kitchen. Randolph, 93 U.S., 86, 92. 


‘“ We are, therefore, of the opinion that, under the law as it 
now stands, the service of a writ of error, or the perfection of 
an appeal within sixty days, Sundays exclusive, after the render- 
ing of the judgment or the passing of the decree complained of, 
is an indispensable prerequisite to a supersedeas, and that it is 
not within the power of a justice or judge of the appellate 
court to grant a stay of process on the judgment or decree, if 
this has not been done.”’ 


There being no appeal pending at the time of the sale, 


and the right to a stav of proceedings having been 


17 
waived, the purchasers might well believe that the de- 
fendants acquiesced in the execution of the decree, and 
the title acquired under the sale could not be overthrown 
by the reversa! of the decree on appeal prayed nearly two 


years later. 

Rorer on Judicial Sales, Sec. 179. 

‘* Decretal sales made after an appeal taken from the decree, 
without giving bond fora supersedeas, will, if the appeal is by 
the defendant, be valid.” 

Citing 

Morton's Adunvrs v. Underwood. 1i9 Ala., 
419. 
Whiting v. Bank, 13 Peters, 6. 


Morton's Adutrs Ve l/nderwood. 49 Ala.. 419, t22. 


‘The law is plain enough, and just, that if a defendant suf 
fers a judgment against him to be executed by a sale of his prop 
erty, when he might have suspended it by giving a proper ap 
peal bond, the sale must stand, and the purchaser be protected, 
though the judgment or decree be reversed.” 

Citing 

Whiting et al. v. Bank, 13 Peters, 6. 


Freeman on Judgments, 484. 


** The law permits judgments and decrees to be enforced, dur 


ing the time in which appeals may be taken, and also while ap 
peals are pending and undetermined, unless some bond or other 
security, given as required by law, operates to stay the proceed 

ings. -Courts have always construed the law so as to impart con 
fidence in judicial sales, by protecting purchasers thereat from 
those ill consequences which the latter might suffer if the title ac 

quired by them depended upon the freedom of prior proceedings 
from all errors of law.” 


Fessup v. City Bank, etc., 15 Wis., 604, 608, 609. 

Appellees were judgment creditors subsequent to mort- 
gage, who had been made defendants in the foreclosure 
suit. Error claimed was in amount due under mortgage. 


The court said: 


Se ee 
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‘‘ This 1s an appeal from an order setting aside a sale of a rail- 
road on a mortgage foreclosure. 7 The general rule is 
conceded, that when a sale is allowed to take place upon a 
judgment, without any steps taken to stay proceedings, the 
title of the purchaser will not be divested by subsequent reversal 
of the judgment for error. There are authorities which make 
a distinction between cases where the purchase is by a 
stranger who advances his money, and those where it Is by the 
plaintiff in the judgment. Thisdistinction was sustained by this 
court in the case of Corwith v. Bank, ante, page 299, * * * 
but the same reason does not exist in the case of the judgment 
upon foreclosure where the reversal, as in this case, did not de- 
feat the entire claim, but only reduced the amount. There a 
claim is still left. ‘The mortgage itself created a lien upon the 
land and a liability to sell. If the sale in such a case be set aside 
the only result is that it must be sold over again. Upon these 
grounds we think the principle adopted in the case, of Corwith 
above, should not be applied to a salz on a mortgage foreclosuce 
where the reversal does not defeat the entire mortgage debt, 
even though the mortgagee be the purchaser. In such a case 
it should be shown that there was some unfairness in the sale, or 
that the property would on a resale bring a larger amount than 
the bid at the first sale.’’ 


* + 


. ‘ 


Credit Co. v. Railway, 128 U.S., 258, 259. 

‘*On January 22, 1883, a final decree was entered dismissing 
the bill for want of equity. On the same day, to wit: January 
22, 1883, an appeal to this court was prayed for and allowed ; 
but it was never prosecuted, no bond being given, no citation 
issued, and no return of the record being made to this court at 
the ensuing term. ‘That appeal therefore ceased to have any op- 
eration or effect and cannot avail the appellants. Brooks v. 
Norris, 11 How., 203, 207; Steamer Virginia, 19 How., 182; 
Castro v. United States, 3 Wall., 46; Mussina v. Cavazos, 6 
Wall., 355; Grigsby v. Purcell, 99 U.S., 505; Zhe Tornado, 
iog U.S., 110; State v. Demarest, 110 U. S., 400; KXrllian v. 
Can, ist U.S., 964." 


ffill vy. Railroad Co.., [29 U. Ba, [7O, 173. 


‘Four motions are now made. One is a motion by the Chi- 
cago and Evanston Railroad Company, ‘T. W. Wadsworth, Ed- 
win Walker, Elijah K. Hubbard, and J. C. Easton, to dismiss as 
to each of them, the appeal from the decree of June 8, 1885, 
on the ground, among others, that the transcript of the record 
was not filed in this court at October term, 1885. 

‘This motion must prevail. It is well settled, by repeated 
decisions of this court, that it has no jurisdiction of an ap. 
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peal, unless the transcript of the record is filed here at the next 
term after the taking of the appeal. ‘The appeal in the present 
case was prayed in open court on the 8th of June, 1885. Cred// 
Co. v. Arkansas Central Ratlwiy Co., 128 U.S., 258, and cases 
there cited.” 

The only reported cases in which a saie has been set 
aside after the reversal of the decree on account of er- 
rors, are where the purchaser was a party to the errors 
and bought with knowledge of an appeal actually pend- 
ing. See for example: 

Twogood v. Franklin, 27 lowa, 244. 
Dickerson v. Fvans, 84 Ill, 455. 

Smith v. Britlenham, tog Ill., 540, 553. 
Flayes v. Cassel, 70 Ill., 670. 


as. 


The sale was open, fair and subject to competition, and the 
successful bid was the reasonable value of the property. 


That the sale was fairly conducted and brought a price 
which was, at the time, all the property was worth, has 
never been questioned. There is not one word of evi- 
dence in the record to the contrary, while the testimony 
of Huidekoper directly proves the fact. He said (Pr. 
Rec., 235): 


‘*] was present in person at the sale; there was quite a crowd 
present at the time; I understand there was competition between 
the bondholders’ committee and other parties; I did not get 
to the sale until the very last moment, when they had all refused 
to bid any further ; there were a number of bidders; 1n my judg 
ment, considering the situation of the property and the condi 
tion of the country, I considered the price very fair and adequate. 
IT never heard of any objection by anybody that the property did 
not bring a full and adequate va/ue. \ think Mr. Walker (then 
counsel for the defendants) was present at the sale. The bond 
holders committee were prepared, if required by the court, t 
pay the amount of their bid in casl 


- 


h; they did pay $362,500 
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in gold at the sale; no part of that money has ever been paid 
or tendered back to the purchaser; most of that money was 
spent in payment of allowances made by the court on material 
and supply claims, and in dividends on the bonds that did not 
join in the purchase.” 

There being no evidence to contradict the above sworn 
statements of the principal purchaser at the sale, they 


must be accepted as true. 


oe 


The sale was confirmed by decree, Kebru wy 26, 1877, 


without exce plion or objection from either of the parties, 


and no appeal was ever prosecuted fron: that decree of 


confirmation. The title of the purchasers after such 
confirmation could only be attacked on appeal from that 
decree, perfected within two years after tts rendition. 


/t ts now invulnerable against the world. 


For relief against the sale, after confirmation, resort 
can only be had to an appeal from the order of confirma- 
tion. The confirmation of the sale is final, so far as the 
title under the sale is concerned. It cuts off the equity of 
redemption by the railroad company and the junior 
mortgagees and general ereditors. Confirmation is the 
judicial sanction of the sale. It completes the bargain. 
When made, it relates back to the date of the foreclosed 
mortgage (Osterbere v. Union Trust Co.,,93 U.S., 424, 
425), and supplies all defects except thc se founded in 
want of jurisdiction or in fraud. 

Peailroad Co. v. Fosdick, 106 U.S., 47, 71. 
Sage v. Latlroad Co., 93 U.S., 412, 414. 
Willamson v. Berry, 8 How., 505, 546. 

Wilcox v. Raben, 38 N. W. Reporter, 


(Neb.), 845. 
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The mortgagor filed no exceptions to the sale and 
made no objections to the confirmation. No appeal has 
éver vacated this confirmation, or the deed subsequently 
executed to the purchasers. Any attempt to now annul 
the sale, which was absolutely closed by the @ecree of 
February 26,.1877, is but a collateral impeachment of 
that decree. 

This court in its opinion on the rehearing of the former 
appeal in this case, stated the facts as to the confirmation 
of this sale, as follows: 

‘The cause on that rehearing has now been heard at the 
present term upon the whole record, ax amended and perfected. 
fom that it now appears that on February 17, 1877, the master 
filed his report of the sale, and the purchasers, their petition 
for its confirmation and for other relief; and it was on that day, 
on motion of the complainants’ solicitors, ordered that the report 


and sale be confirmed, unless objections thereto should be filed 


on or before the Friday next following. for which day it was set 


for hearing. And exceptions having been in the meantime 


filed by one Slaughter on February 26, 1877, the court over 
ruled the exceptions, and as the order reads, ‘does in all things 


confirm the sale’ to the purchasers. From this decree an ap 


peal was prayed by Slaughter, but was not perfected or pros 


couse. «© (366, U. &., 47, &2, €2 

Although the defendants, two years later, appealed 
from the decree of foreclosure, and from subsequent de- 
crees which distributed the proceeds of the sale, no 
appeal was ever prayed from the decree of confirmation 
of sale, entered February 26, 1577. Bearing in mind the 
object of this appeal, as stated in the motion of the Bank 
of Ottawa for leave to intervene, filed June 24, 1884, 
(Pr. Rec., 590), and made a part of its prayer for this 
appeal (Pr. Rec., 604), viz.: not that the former sale 
was irregularly conducted or that the price was unfairly 
insufficient, but that the property if then resold, seven 


vears later, after the original purchasers and their suc- 
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cessors had expended millions of dollars in its improve- 
ment, was “ of a sufficient value to pay off not only the 
“whole of the first mortgage liens thereon, but also the 
‘whole or a greater part of the bonds secured by said 
‘“ second lien,” we ask the court to consider the following 
cases: 

Whiting et al.v. Bank of the United States, 13 Peters, 
6,14. In this case a bill for foreclosure and sale of 
mortgaged property was filed by the Bank of the United 
States; a decree was entered; a sale occurred under the 
decree; the plaintiff (the bank) became the purchaser: 
and the sale was confirmed by the further order of the 
court. Some five years later “a combined bill of review, 
of settlement and of revivor” was filed by the heirs of 
Whiting, one of the mortgagors, to set aside the sale: 


S 


This court said: 


“Tt is not even pretended in the bill of review that there was 
any fraud in the sale, nor upon the argument has any trregular- 
ity even been insisted on. What then isthe gravamen? That 
the land was sold honestly and fairly, but for a less price than its 
real value. Now such an objection even in the mouth of Whit 
ing himself, if he had been living, would have constituted no 
valid objection to the sale or the confirmation thereof, but at 
most would have furnished only a motive to induce the court, 
In its discretion, to have ordered a resale, or to have opened 
the biddings. It would be no matter of error whatever. * * ’ 

‘* The original decree of foreclosure and sale was final upon 
the merits of the controversy. The defendants had the right to 
appeal from that decree as final upon those merits as soon as it 
was pronounced, in order to vrevent an irreparable mischief to 
themselves. or ifthe sale had been completedunder the decree the 
title of the purchaser under the decree would not have been over 
thrown or invalidated even by a reversal.of the decree, and conse 
quently the title of the defendants to the lands would have been 
extinguished and their redress upon the reversal would have been 
of a different sort from that of a restitution of the lands sold.” 


[his case has been quoted by this court as authority 


in reterence to the effect of the reversal of the decree 


do 


_— — 
ee 


47 

upon judicial sales, ever since these words were uttered, 
and the views expressed have never since been questioned. 

If the Bank of the United States, the sole complainant 
in the foreclosure proceedings, by its purchase of the 
mortgaged property, at the sale brought about by its bill, 
would have acquired a title which could not be over- 
thrown by a reversal of the decree, then [luidekoper et al., 
even had they been the complainants, could have pur- 
chased this railroad at the sale, and their title would not 
be vacated by the reversal of the decree. Certainly such 
a case is stronger by far than that presented by this ap- 
pellant, and its conclusion is unanswerable. 

This court in its opinion on the former appeal of the 
case at bar recognized the principle which is quoted. On 
page 71, the court said (106 U. S., 47): 


‘* But as in cases of strict foreclosure, so in cases of sale, the 
equity of the mortgagor as against the mortgagee Is not exhausted 
until the sale is actually confirmed, for if at any time prior he 
should bring into court for the mortgagee the amount of the debt, 
interest and costs, he would be allowed to redeem. It is the 
deed made to the purchaser, transferring the title of the parties 
to the suit that terminates the mortgagor's equity of redemption.” 


, 


Brine v. Ins. Co., 96 U.5., 627. 


B.C. RL. & N. Ry. Co. v. Simmons, 123 U.S., 52,54. 

‘* It is suggested in the brief of counsel for the appellant that 
the cases of First ational Bank of Cleveland v. Shedd, 121 U 
S., 74, and Parsons v. Robinson, supra, are in conflict, but this 
isa mistake. In Shedd’s case there was a decree of sale abso 
lutely and without reserve, which could be carried into exe 


’ 


tion at once, and when a purchaser acquired title under it, he 
would have held as against all the parties to the suit, no matte: 
what might be the ruling on the other questions in the case which 
were reserved for further adjudication he language of the de 
cree, as shown at page 54, was to the eflect ‘that the whole 
property be sold as an entirety, and that upon a confirmation 
of the sale the purchaser be entitled to a conveyance freed and 
discharged of the lien of the mortgages, receiver's certificates, 
cOsts, expenses, cle x ™ , lf a sale had been made under 
the decree as it is understood in Shedd’s case, ‘the title of the 


eee 
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purchaser would not have been overthrown or invalidated, even 
by a reversal of the decree; and consequently the title of the 
defendants to the land would have been extinguished, and their 
redress, upon the reversal, would have been of a different sort 
from that of a restitution of the land sold.’ Such was the lan 
guage of this court, speaking through Mr. Justice Story, in 
Whiting v. Bank of the United States, 13 Pet.,6, 15, in reference 
to the effect of 
and there cannot be a doubt of its correctness. It was for this 


a sale under a decree of foreclosure and sale. 


reason the decree in Shedd’'s case was held to be final ia the 


sense of a court of equity for the purpose ofan appeal. 
i 4 i i 


flay v. Baugh et al., 77 Ul., 5ot. 

Here a plaintiff in execution purchased at sale. and de- 
fendant in execution, two years later filed a bill to set 
aside sale on account of irregularities. 

Held: 


‘* Inasmuch as the appellant (defendant in execution) had an 
ample remedy, by motion, to set aside the sale, and failed to 
avail himself of it, he should be required to show a case calling 
loudly to equity for relief, before the sale would be set aside. 
He should not be permitted, after the time for a redemption 
expired, to set it aside, unless he can show a strong case of 
fraud, wrong or oppression.” 

(Cited in White v. Crow, 110 U.S., 184.) 


An examination of all the cases cited by counsel for 
appellee, in which sales have been set aside for error, 
even after reversal of the decree or judgment, will show 
that in each case a direct proceeding was resorted to, be- 
fore the time for redemption had expired. | 

In Me ‘Filton v. Love, 13 Ill., 486, the sale occurred 
April 28, 1849, and a bill to set aside the sale was filed 
April 26, 1850. 

In Mason v. Thomas, 24 Ill., 286, the sale occurred 
October 12, 1858, and motion to set aside sale occurred 
in September, 1859. 


In Hlayes v. Cassell, 70 Ill., 669, the sale occurred Feb- 


a- 


ruary 27, 1869, and motion to vacate the sale was filed 


in April, 1870. 


In the same way we might go through the list. In 
each case there was a motion to vacate or set aside the 
sale. They were all direct proceedings for that purpose, 
and all were commenced before the statutory time for re- 
demption had expired. 

In the present case no motion to vacate or set aside the 
sale was ever made, nor was the title of the purchasers 
even questioned until six years after the contirmation of 


the sale, which cut off the equity of tedemption. 


The contention of appellant is purely a collateral attack 
upon the sale and decree of confirmation. No decree of 
a court which has jurisdiction can be attacked collater- 
ally, except for fraud. Here, there isno claim of fraud 


wn either the sale or tts confirmation. 


The title acquired under this sale, as we have already 
shown, was first questioned by the motion of the Chicago, 
Danville and Vincennes Railroad Company, November 
22, 1852, five years after the sale, asking that the prop- 
erty be wrested from the Eastern Illinois company and 
placed in the hands of a receiver, and that the Eastern 
Illinois company be decreed to be mortgagees in posses- 
sion. (Pr. Rec., 158.) This attack was met by the cross- 
bill, asking that the title of the Eastern Illinois company 
be quieted as against all the parties, which relief was 
granted, and from the decree granting this relief this ap- 


peal is prosecuted. 
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This attack is purely collateral, and as there is no claim, 
even, of fraud, the attack must fail. 

It is exactly the same principle involved in an action of 
ejectment by the creditor of a mortgagor against the 
purchaser of the mortgayed property at a sale under fore- 


closure of the mortgage. 


McLagan v. Brown, 17 Mll., 519, 524. 

This was an action of eyectment by a judgment creditor 
against a purchaser at sheriff's sale, under erroneous 
judgment which was afterwards reversed on appeal. 
Plaintiff in judgment was purchaser at the sale and there- 
fore it was claimed that he bought with notice of errors. 

fleld: 


‘* But certainly no one but the defendant or his assignee 
should be allowed to complain, or claim any benefit on account 
of such reversal. Although he may reverse the judgment, the 
defendant may. not choose to complain of, or may even prefer 
to affirm the sale. It may be for his interest todo so. Suppose 
the chief value of the estate sold consisted in improvements 
which had, through the carelessness of the purchaser, or 
by accident burned down so that when the judgment 
was reversed, it was not worth one-fourth of the amount of 
the sale; can it be tolerated for a moment that a stran- 
ger may assert a supposed right of the debtor and defeat 
the purchaser’s title, and thus prevent the defendant from re- 
covering the price for which the premises sold, instead of the 
premises themselves? The proposition would be as absurd in 
reason as revolting to justice. <A stranger cannot thus use my 
right for his benefit, to my injury. * * * It is time enough to 
say that the purchaser acquired no title, when the party injured 
complains. Here the defendant below did not connect himself 
with the judgment debtor, and it is not for him to say that a 
wrong has been done.’’ 


Approved. 

Beauregard v. New Orleans, 18 How., 503. 

This was a bill filed by an heir to an estate to annul 
sale made under decrees of court, alleging fraud and 


irregularity. Held a collateral proceeding. 


‘* It is the settled doctrine of the court that when the pro 
cedings of a court of justice are collaterally drawn in question, 
and it appears upon the face of them that the subject-matter was 
within its jurisdiction, they cannot be impeached for error or 
irregularity ; that, if a court has jurisdiction, its decision upon 


all questions that arise regularly in the cause are binding upon 
all other courts until they are reversed.”’ 


: 


Citing 
2 Peters, 157. 


White v. Crow, 110 U.S., 184. 

A purchaser at sale under a junior judgment sought to 
set aside decree under senior judgment on the ground 
that it was rendered by consent of an agent of the debtor 


corporation, who was not authorized to consent. 


fle/d that it could not be successfully attacked in a col- 
lateral way even by the defendant, much less by one not 
a party to it. We must assume the judgment to be valid 
and binding until reversed in a direct proceeding. 
To the same effect are all the following cases: 
Secombe v. Ratlroad Co., 23 Wall., 108. 
Grignon’s Heirs vy. Astor, 2 How., 319, 343. 
Cornett v. Williams, 20 Wall., 226. 
Thompson v. Tolmie, 2 Peters, 157, 168. 
McNitt v. Turner, 16 Wall., 353. 
Griffith v. Bogert, 18 How, 307. 
Cyphert v. McClune, 22 Pa. St., 169. 
Lewis v. Rogers, 16 Pa. St., 21. 
Young v. Lorain, tt Ill, 624. 
Slow v. Aimball, 28 Ill., 93, 107. 
Mofitt v. Moffitt, 69 Ill., 641, 648 
Spring v. Aane, 86 Ill., 580, 582. 


reid v. Morton, 119 Ull., 118, 131. 


The following cases were bills filed by former owners 


and their grantees, to set aside sales previously made by 
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order of court. Each case was held to be a collateral 
attack and the relief was denied. 
flarris v. Lester, 80 Ill., 397, 310. 
Bostwick v. Skinner, 8o Iill., 147. 
Mulford v. Stalzenback; 46 Ill., 303. 
Allman vy. Taylor, 101 Ill., 185. 


VI. 


The purchasers at the sale, Huidekoper, Shannon and Den- 


nison, were bona fide purchasers. 


1. They were not parties to the proceedings puior to 
the sale, and are not chargeable with notice of the errors 
therein. 

2. They are not chargeable with the notice which their 
trustees had of the errors in the decree. 

3. Lhey paid as purchase money $362,500 in gold, in 
addition to the surrender of all their bonds, and not one 
dollar of this purchase money has ever been returned or 
tendered to the purchasers. 

4. They represented, in paying the purchase price, more 
than two hundred strangers to the litigation who were not 
even bondholders, and each of whom contributed part of the 


purchase money. 


Appellant now denies each of these allegations. He 
alleges that the purchasers were real parties to the de- 
cree, parties by representation of their trustees, and paid 
no purchase money. The effrontery of this appellant is 


appalling. ‘ 


1, On the 4th day of January, 1879, this same appellant, 
Elwell, through his able solicitor, Mr. Edwin Walker, 


wi 
we 


presented to this court a printed argument resisting a 
motion to dismiss the former appeal. In that argument, 
on page 4, he said: 

‘* The decree appealed from was entered in favor of William 
R. Fosdick and James D. Fish, who are sole complainants in the 
bill. Hurdekoper, Shannon and Dennison were not made par- 
ties co-complainant by any order of court; they are not named, 
either in the original or amended Dill, or in the decree appealed 
from. ‘They, together with Stephen Osgood and several others, 
presented an intervening petition, which was referred to the 
master by order of the court without prejudice. No report by 
the master was ever made upon this petition, and the decree 
does not attempt to establish any equities in their favor. They 
were neither necessary nor proper parties to either the bill er de 
cree, and have now no standing tn this court.’’ 


+ > 


This honorable court, in its final opinion on the former 
appeal, 106 U. S., on page 82, expressly stated that 
Huidekoper, Shannon and Dennison, the purchasers of 
the mortgaged property, sold under the decree of fore- 
closure, were not parties to the appeal from that decree. 

If they were parties to the decree, as appellant now 
claims, and were not parties to the appeal from that de- 
cree, how are they bound by a reversal of the decree on 
that appeal’ 

But in addition to appellant’s own solemn statement to 
this court, quoted above, the evidence in the present rec- 
ord shows that Huidekoper e/ a/. were not recognized as 
parties to any proceedings prior to the sale. 

S. P. McConnell, one of the counsel for the bondhold- 
ers’ committee, testified: 

‘*Inacertain kind of intervening petitions we were served 
with notices, but not in all of them; 1 remember distinctly that 
we were not served in all of them. [ have a recollection of 
this kind—that we were anxious to be served in these cases in 
order that the interest of the bondholders might be protected 


against allowances that should not have been made, and we at- 
tempted to have notices served upon them in those matters, 


but it did happen a great many times that we were not served, 
and I remember that we complained that we were not.’’ (Pr. 
Rec., 224.) ‘* Zhe attitude of the trustees and thetr soltettors 
rom first to last was hostile to the attitude of the intervening bond- 
holders and thetr counsel.” (Pr. Rec., 225). 

‘©. As far as the issues in the main case were concerned, was 
there not, as far as you can remember, a complete ignoring of 
the status of the bondholders’ committee by the solicitor of the 
trustees and for the road? 

A. ‘That was what we believed at the time and my recol 
lection would be the same now; their attitude was unfavorable to 
us from the beginning to the end. Practically we forced our 
way into the master’s office for the protection of the interest we 
represented against the allowance of claims.” (Pr. Rec., 227.) 


I. W. Huidekoper, himself, one of the purchasers, 
testified: 

‘‘From the beginning of the Fosdick suit in Chicago down to 
the entry of the final decree, the bondholders’ committee of 


which I was chairman never had any control whatever of the 
pleading, or the progress or management of that suit. (Pr. Rec., 


232.) We became intervening petitioners in the Fosdick case 
on the 6th day of January, 1876, nearly a year after the begin- 
ning of the litigation. We had made application to be joined in 
it earlier but had been thrown out. (Pr. Rec., 236.)’’ 

From this evidence it appears that the intervening 
bondholders did not even become intervening petitioners 
until nearly a year after the pleadings were settled, and that 
they were not present at all hearings before the master 
when evidence was taken. The only error which the 
Supreme court found in the record,and on which it reversed 
the decree, was the failure of the evidence to support the 
charge in the amended bill that the default in payment of 
interest on bonds, had continued for six months before the 
filing of the bill, without the consent of the holders, and 
that a written request of a majority of the bondhold- 
ers had been made to the trustee asking for foreclosure 
and sale. These were mere matters of proof, and as the 
bondholders’ committee was not present at all the hearings 


before the master, by reason of the persistent refusal of 
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the real parties to recognize them as parties and give 
them notice, the committee cannot be presumed to have 
known that the averments in the bill had not been proven. 
There is certainly no proof that the committee had actual 
notice of the failure of the evidence on these two points. 
As the notice of this error will not be presumed and it is 
not proven, the court will consider that the bondholders’ 
committee had no notice of the errors. 

Had the averments of the bill been wanting as to these 
two essentials, which were pointed out by the Supreme 
court, the bondholders’ committee might be chargeable 
with notice of the defects, but an examination of the 
amended bill on which the case was tried, and which was 
filed September 14, 1875, four months before the bond- 
holders intervened, will show to the court the following 
averments: 

“ Your orators further show to your honors that they are 
advised and believe that the said railroad company have never 
paid any of the coupons vpon any of the four million dollars 
($4,000,000) of bonds which were not funded as aforesaid, and 
which matured on and subsequent to October 1, 1873, and that 
of said coupons, to wit: the coupons upon one million nine 
hundred and ninety-nine thousand dollars ($1,999,000) of said 
bonds have long since become due and remain wholly unpaid 
and unsatisfied, and that the owners thereof have never in any 
way consented to the said default. (Pr. Rec., 20.) ”’ 

‘¢ Your orators allege that they have been requested by the 
holders of a majority of said Illinois Division, and also by the 
holders of a large majority of said Indiana Division bonds to 
proceed to collect the principal and interest of said bonds by 
foreclosure and sale of all of the railroad franchises, property 
and appurtenances of said company within the State of Illinots 
(Pr. Rec., 2%) 

The opinion filed by this court on the former appeal 
quotes at length similar averments in the original bill, 
filed February 27, 1875, nearly a year before the bond- 


holders’ intervening petition was filed. (106 U.S., 47 
? 
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54-) Counsel for appellant admits that this original bill 
was filed with the consent and concurrence of the railroad 
company. (Brief, 4.) 

The original and amended bills were each sufficient to 
give the court jurisdiction and to authorize it to decree 
the foreclosure of the mortgage and the sale of the 
property. A decree was entered by the court on full 
consideration of the bill and the proceedings thereon. 
This was all that was necessary for the purchasers to 


know, and the law will presume that they knew no more. 


2. Although Fosdick and Fish, trustees, had notice 
of the errors in the record, Huidekoper, Dennison and 
Shannon had no notice, and were not bound as _ bond- 


holders by the notice to the trustees. 


The attitude of the trustees was hostile to the pur- 
chasing committee from beginning to end. (See testi- 
mony of McConnell and Huidekoper quoted above.) 
(Pr. Rec., 224-236.) From the inception of this suit 
down to the final decree of June 30, 1884, the trustees 
seem to have represented a small minority of bonds in 
open antagonism to the bonds represented by Huide- 
koper e7 a/. 

That notice to the trustees in a mortgage is not notice 
to bondholders, see : 

Commissioners, elc., v. Thayer, 94 U.S., 
631, 644. 

The testimony of McConnell and Huidekoper shows 
that the purchasing committee were not allowed to be 
present at all hearings before the master. 

The only errors found in the record by this court were 


failures of evidence to support allegations of the bill. 
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As Huidekoper e/ a/. were prevented from attending 
many of the hearings, they will not be presumed to have 
known what the evidence did not prove. There is cer- 
tainly no proof that they had actual notice of these er- 
rors. Nor will constructive notice be imputed to them. 
While the record and evidence show that they attempted 
to become parties and take part in all proceedings after a 
certain time, they also show that they were prevented 


from doing sO by the real parties. 


Wilson v. Wall, 6 Wall., 83, go. 


“A chancellor will not be astute to charge a constructive trust 
upon one who has acted honestly and paid a full and fair con- 
sideration without notice or knowledge. On this point we need 
only to refer to Sugden on Vendors (page 622), where he says: 
‘In Warev. Lord Egmont, the Lord Chancellor Cranworth ex- 
pressed his entire concurrence in what, on many occasions of 
late years, had fallen from judges of great eminence on the sub- 
ject of constructive notice; namely, that it was highly inexped- 
ient for courts of equity to extend the doctrine. When a per- 
son has not actual notice, he ought not to be treated as if he 
hal notice, unless the circumstances are such as enable the 
court to say, not only that he might have acquired, but also that 
he ought to have acquired it but for his gross negligence in the 
conduct of the business in question. ‘The question then, when 
it is sought to affect a purchaser with constructive notice, is not 
whether he had the means of obtaining and might by prudent 
caution have obtained the knowledge in question, but whether 
not obtaining was an act of gross or culpable negligence.’ "’ 


3. The purchasing committee paid at the sale $362,- 
500 in gold, in addition to the bonds which they sur- 
rendered. All of this money was paid out by orders of 
court, in satisfaction of debts of the defendant railroad 
company, and in dividends on bonds which did not join in 
the purchase. Not one dollar has ever been returned or 
tendered to the purchasers. ‘These facts are shown by 
the order of court, April 12, 1877, distributing the pro- 
ceeds of sale (Pr. Rec., 127), and further by Huideko- 

2 


per’s testimony (Pr. Rec., 235). They are not and can 
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not be denied by the appellant. And yet he says the 
payment of $362,500 in gold was not the act of a dona 
fide purchaser. 

Upon the confirmation of the sale, either party could 
have compelled the purchasers to stand by their bargain 
and pay the balance of the purchase money. This legal 
obligation resting on the purchasers carried with it a legal 
title to property purchased by them. 

The theory on which all the reported cases have set 
aside a sale after the reversal of a decree, where the pur- 


chaser was the complainant, is that the purchaser has 


paid nothing for the property, but has merely credited | 


the purchase price upon the mortgage debt due him. In 


no case has a sale been set aside when the purchaser has | 


»yarted with money in f€addition to his debt. and bought on 
| . ; g 


the same terms as any stranger, and especially where he 
has not received the benefit of the whole amount of his 
bid. 

In this case, the purchasers were required to bid like 
any other bidders. They were required to pay in cash 
at the sale $362,500 in gold, none of which was repaid to 
them. They were also required to surrender the entire 
number of bonds held by them. The bondholders who 
did not join in the purchase, and other creditors of the 
mortgagor, receivea the entire benefit of the cash bid of | 


$362,500. Should the sale now be set aside. these bond- | 


holders and creditors would be called upon to refund by 
reason of the act of this appellant, who has no right to 
interfere between them and the mortgagor. 

Holden v. Sackett, 12 Abb. Pr. (N. Y.), 473. 


This was an action to compel the purchaser on a fore- 
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closure and sale of leasehold premises to take deed and 
pay the balance of the purchase money. The court said: 


‘¢ The purchaser expresses his entire willingness to take the 
property sold, and to pay therefor according to the terms of his 
purchase, if he could thereby acquire a valid title. On this 
question I think his apprehensions are without just foundation. 
The sale has been made by virtue of a judgment of this court, 
the court having full jurisdiction of the parties and of the subject- 
matter. That judgment on appeal to the court of appeals has 
been confirmed. 

“ It is suggested on behalf of the purchaser: 

“ First. That a motion has been made in this court to set 
aside that judgment and on a denial of that motion an appeal has 
been taken. 

‘Second. That the defendants in this suit have filed a notice 
of the pendency of the suit in the Supréme court in favor of the 
defendants and against the plaintiffs in this suit, the object of 
which is to set aside the mortgage which in this court has been 
foreclosed by the final judgment and sale above mentioned. 

‘*'Third. That at the time of the sale two quarters’ ground rent 
were in arrear, and since the sale another quarter’s ground rent 
has become payable, and the representatives of the lessor have 
given notice of an intention to re-enter for the non-payment of 
said rent. 

‘‘In regard to the first objection above stated, as also of the 
point last noticed, that a judicial sale, made pursuant to the de- 
cree or judgment of a competent court, having jurisdiction of the 
subject-matter, and of the parties, passes title to the purchaser, 
even though the judgment should afterwards be reversed or set 
aside for error or irregularity upon the trial: 

Wood v. Jackson, 8 Wend., 9. 

Breesev. Bange, 2 E. D. Smith, 474. 

Blakely v. Calder, 15 N. Y., 617. 

Buckmaster v. Jackson, 3 Scam. Ill., 104. 

Bank of U. S. vy. Voorhis, 1 McLean Cir. Ct. U. 
S. R., 321. 


‘‘ In regard to the second objection it must suffice to say that 
by the well settled rules of law, as well as by the express terms 
of our statute authorizing sales in foreclosure, such sale passes all 
the title of each and every of the parties to the suit; and the 
deed of the sheriff is as effectual as if the mortgagor and mort- 
gagee had united in a deed conveying to the purchaser their re- 
spective interest in the property, and is an entire bar against all 
the parties .o the suit. 

‘‘ There are no parties to the suit in the Supreme court who 
were not parties to the foreclosure. Of course they are con- 
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cluded by the sale, and the conveyance by the sheriff. Cases 
Su pra. 

I think the fears of the purchaser are groundless, and that he; 
should be required to do what he in truth desires to do, take the 
conveyance and pay the balance of the purchase money.” 


Blakely v. Calder, [5 N. Y., 617, 622. 

This was an action commenced for the partition of 
real estate, and the judgment provided that the land be 
sold. The purchaser of the premises sold under the 
judgment refused to complete the purchase on the ground 


that he would acquire no title. The court said: 


‘‘ Upon the authority of Brewster v. Striker, 2 Comst., 19; 
I think it must be held that the plaintiff had only an estate in 
remainder in the premises; but it by no means follows that 
the purchaser under the judgment will acquire no title. 

Conceding that by reason of the fact that the plaintiff was 
neither in possession nor entitled to the immediate possession of 
the premises, the Superior court erred in awarding the sale (con- 
cerning which I express no opinion) yet the judgment is binding 
upon the parties, if the court had jurisdiction of them and of the 
subject-matter of the action. ‘That the jurisdiction of the parties 
was clear is not questioned. The sale was under a judgment in 
an action commenced and prosecuted in the usual manner, and 
as above remarked every one having an interest in the land was 
megeauety. ° * * 

The judgment in this action and the sale under it could not 
injuriously affect any one but the parties, and they did not com- 
plain; on the contrary they asked to have the sale perfected. No 
one except the parties has a right to complain, and the parties 
by not interposing any objection, either by answer or by de- 
murrer have, in effect, consented that the court might entertain 
jurisdiction of the action, and so long as the judgment is un- 
reversed they are bound by it, and by the proceedings under it. 
* * +6 

As no one but the parties to an action can call in question 
the purchaser’s title, and as they are bound by the judgment, 
there is no reason why the sale should not be consummated.” 


Many cases hold that the rights of a purchaser at a 
sale under a decree, who parts with his money Jona fide, 
will take an indefeasible title to the property, even if the 
complainant is the purchaser; that he has only to look 
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to the decree, where the court has jurisdiction, and has 
nothing to do with the errors in the proceedings. 
Fessup v. Bank, 15 Wis., 604. 
Gossom v. Donaldson, 18 B. Mon. (Ky.), 
237: 
Irwin v. Jeffers, 3 Ohio St., 394. 
Chew's Adm’rs v. Beall, 13 Md., 348. 
Ward v. Hollms, 14 Md., 166. 
McBride v. Longworth, 14 Ohio St., 
608. 

When a part of those entitled to share in the proceeds 
of the sale are compelled, in order ‘to procure title at 
such sale, to enter the lists of competition, on precisely 
the same footing as any stranger, and pay money on their 
bid, there is neither reason nor authority for making any 
distinction between their purchase and that of a stranger. 

No authority exists, holding that a sale can be set 
aside after reversal, even when the plaintiff is the pur- 
chaser, except on the ground that the only payment at 
the sale was a mere credit on the debt, without any cash 
payment. On the vacation of a decree in such a case, 
the plaintiff could not be accounted a purchaser for value, 
because he paid nothing. 

Not a case can be found where, upon the reversal of a 
decree for mere error, the courts have ever laid their 
hands on a sale made to a portion of a large class of 
beneficiaries who paid a large sum of money for their 
purcnase, which money had been distributed without ob- 
jection, to pay the debtor's obligations to other persons 
than the purchasers. 

Not one of the cases cited by the appellant even hints 


at such an atrocious doctrine. 
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The case of ames v. Rarlroad Co., 6 Wall., 752, re- 
ferred to by counsel, was a case of gross fraud in the pro- 
ceedings, which rendered the sale absolutely void. 

In Galpin vy. Page, 18 Wall, 350, the court had no 
jurisdiction of one of the parties, which also rendered the 


sale void instead of voidable. 


Dickerson v. Burgess, 20 Mll., 276, was also a case of 


gross fraud. 


Thus we might go through the entire list. 


4. Huidekoper, Dennison and Shannon, in the pay- 
ment of $362,500 at the sale, were the representatives 
of more than two hundred persons who contributed to 
that fund who were not bondholders under the mortgage 
being foreclosed, but were entire strangers to. this litiga- 
tion. (See testimony of Huidekoper, Pr. Rec., 236.) 
These strangers could not have been parties to the litiga- 
tion, having no interest in it. By the purchase of Huide- 
koper e¢ a/., they became owners of the property sold, in 
proportion to their contribution to the purchasing fund. 
Their title was taken in the name of the purchasing com- 
mittee simply for convenience. 

Fergus v. Woodworth, 44 Ill., 374, is one of the strongest 
authorities upholding this proposition, although cited by 


appellant as denying it. 


flundreds of innocent strangers had acquired bona fide 


interests in this railroad properly before the decree of 


foreclosure was reversed. Those interesis would be de- 

stroyed by a resale of the property, and they will be 

protected by this court. 

During the interval of twenty months, which elapsed 
between the confirmation of the sale, February 26, 1877, 
and the perfecting of appeal from the decree of foreclos- 
ure, November 30, 1878, hundreds of strangers to the 
litigation acquired interests in the property by investment 
of thousands of dollars. 

During the five years which passed before the decree 
was reversed, March, 1882, the original purchasers had 
disposed of their entire interests in the property, to 
thousands of innocent purchasers, who invested millions 


of dollars in the property. 


HiuIpEKOPER (Pr. Rec., 237) testified: 
‘ / j 


‘*Since the purchase, the stock and bonds of the Chicago 
and Eastern Illinois Railroad Company have changed owner 
ship, a great many of them several times. Before the reversal, 
in April, 1882, I believe Mr. Dennison, one of the original pur- 
chasers, had entirely disposed of his interest two or three years 
before the reversal. I think I had no interest whatever in the 
property at the time of reversal; neither stocks nor bonds. ‘The 
shares and bonds of the Chicago and Eastern Illinois Railroad 
Company, during that time, were listed on the stock exchanges 
of New York and Boston and largely dealt in.” 


Charles T. Wing (Pr. Rec., 305), John S. Tilney (Pr. 
Rec., 312), F. E. Trowbridge (Pr. Rec., 315), J. J. Hig- 
ginson (Pr. Rec., 316), all testified that they were Wall 
street brokers in New York between April, 1877, and 


1882, and that during that time the securities of the Chi- 


lh . 
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cago and Eastern Illinois Railroad Company were largely 
dealt in on the stock exchange and were principally 
bought by investors, in the open market. 

The rights and property of these innocent purchasers 
will be protected. On the reversal of a decree, a sale 
made under it, before reversal, will not be set aside if 
the rights of third persons have intervened and would be 
thereby affected. 

Wadhams v. Gay, 73 Ill., 415, 422. 

Hubbel vy. Admrs., 8 Ohio, 127. 

Lovett v. Church, 12 Barb., 83. 

Gott v. Powell et al, 41 Mo., 420. 

Dickerson v. Evans, 84 Ill, 451, 455. 

Gray v. Brignardello, 1 Wall., 634. 

Voorhees v. Bank, 10 Peters, 449, 478. 

Turner v. 1, B. & W. Ry. Co., 8 Biss, 
393: 


All courts and text writers in discussing the rights of 
an execution debtor after reversal to reclaim the prop- 
erty sold, are clear upon the proposition that, even 
though the plaintiff may have originally bought, the title 
cannot be assailed or the property restored, if the orig- 
inal purchaser has aliened it, or if it has become in any 
way subject to the dona fide right, equity or lien of third 
persons. 

The appellant in this case seeks to wholly de- 
feat and destroy the title of the Chicago and Eastern Illi- 
nois Railroad Company and thus render valueless three 
million dollars of stock and four million dollars of bonds 
which were outstanding in the hands of innocent pur- 
chasers when the decree was reversed. 

The appellant who seeks to perform this wholesale de- 


struction of dona fide interests is simply a general cred- 
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itor of the old company, who holds $12,000 of second 
mortgage bonds as collateral security for a loan of 
$5,000. 

The purchaser of negotiable securities on the open 
market, acquires by the purchase an ownership and in- 
terest in the property represented by those securities, 
which all courts will recognize. 

Porter v. Bessemer Steel Co.. 120 U. S.., 

649, 671, 676. 

Gelpecke v. City of Dubuque, 1 Wall., 175, 
203. 

Galveston R. R. Ca. v. Cowdry, 11 Wall., 
459, 477: 

Trust Co. v. Railroad Co., 117 U.S., 434. 

Blair v. Railway Co., 22 Fed. Rep., 471. 


These rights and interests of innocent third persons are 
in no way affected by the reversal of the decree of fore- 


closure and, on account of them, the sale must stand. 


Mc Filton v. Love, 13 Ill., 486, 494. 


‘¢ The law is well settled that if a judgment is_ reversed, the 
parties are to be restored to their original rights, so far as it can 
be done without prejudice to third persons. If the plaintiff has 
derived any benefit from the judgment, he must make as full 
restitution to the defendant as the circumstances of the case 
will permit. .* * * But the rights of third persons: are 
not affected. Their title to property acquired’ under 
an erroneous judgment is not affected by its reversal. In such 
case, the defendant must look to the plaintiff for redress. These 
principles are too well established by authority to require fur- 
ther discussion.” 

Citing 

Bank v. Bank, 6 Peters, 8. 

Clark v. Pinney, 6 Cowen, 297. 
McLagan v. Brown, 11 Ill, 519. 

Hubbell vy. Broadwell’s Adm’rs., 8 Ohio, 


I20. 
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Graham v. Railroad Co., 118 U.S., 161, 179. 

This was a bill by stockholder in original company to 
set aside foreclosure proceedings for irregularity and 
fraud. The Supreme court said: 


‘* On the subject of laches the Circuit court said: ‘ This bill 
was filed fourteen years after the making of the mortgage, ten 
years after the commencement of the bankruptcy proceedings, 
nine years after the entry of the foreclosure decree in the Ellis 
suit, and seven years after the foreclosure became absolute, and 
the road was conveyed to the new corporation by the trustees. 
During all this time the records of the courts upon which appear 
all the proceedings by which the alleged fraud is claimed to have 
been consummated, have been open to inspection and examina- 
tion, and what has been done under them might have been known 
to the plaintiff, if he had seen fit to make inquiry. /n the mean- 
time, it ts apparent that many persons must have acquired rights 
in the stock of the new corporation, who were ignorant of the 
alleged frauds. Under such circumstances, to set aside this mort- 
gage, to disregard the decree of foreclosure and the adjudication 
in bankrupcy, and to take the road out of the hands of the bond- 
holders, who have received no interest on their bonds since 1869; 
and to place it in the hands of receivers for the benefit of the share- 
holders in the old corporation, is a proposition so wild and pre- 
posterous as hardly to merit serious consideration.’ We concur 


fully in these views.”’ 


Galpin v. Page, 18 Wall., 350, 375. 


‘‘ There is an exception where the sale is to a stranger dona 
fide, or where a third person has dona fide acquired some col- 
lateral right before the reversal. (Gott v. Powell, 41 Mo., 415, 
420.) The same doctrine is asserted in Alc Filton v. Love, (13 
Ill., 486), by the Supreme court of Illinois, and is there stated 
to be well established by authority, and numerous cases in sup- 
port of the position are cited In New York the doctrine would 
seem to be settled in the same way. ( Fackson v. Cadwell, 1 
Cow., 644. )’’ | 


This proposition is further discussed so fully and ably 
in Wadhams et al. v. Gay, 73 Ill., 415, 421, 424, that the 
consideration of that case makes further citation of au- 


thorities unnecessary. 
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VIII. 


Elwell, trustee in the second mortgage, in whose name this 
appeal ts prosecuted, is estopped from questioning the 
validity of the sale of February 7, 1877, and its subse- 


guent confirmation. 


1. The sale was demanded b y Alwell’s cross-bill. 


2. Elwell ratified the sale after it occurred, and asked 
that a certificate of purchase might be given to the pur- 


& 


chasers. 


1. The sale was in accordance with the prayer of 
Elwell’s cross-bill, which was as follows (Pr. Rec., 9): 


‘That the amount due, owing and unpaid for principal and 
interest on the said (second) mortgage bonds, to the amount of 
one million dollars, may be ascertained, adjudged and deter- 
mined, and that payment thereof by said defendant company 
may be decreed by this court, and that all accounts and equities 
arising between the holders of said bonds and any parties who 
may have acquired liens upon said property or any part thereof 
may be settled by this honorable court, amd that a/l and singular 
the said line and lines of said railioad, with their appurtenances, 
franchises and rolling stock, equipment, and all other properties, 
premises, rights and things mentioned in and covered and em- 
braced by the said deed of trust bearing date the 16th day of De- 
cember, A. D. 1872, may be adjusted and decreed to be sold at pub- 
lic auction by or under the direction of this court, by a master or 
special commissioner, or other officer of this court, or other 
suitable person or persons, according to the course and practice in 
cases of mortgage foreclosures of such character, and that the 
same may be actually so sold; and that upon such sale and the 
conveyance or conveyances to be thereafter executed, the defend- 
ants in this action and all persons claiming or to claim under tt, 
subsequently to the commencement of this action, as purchasers, 
incumbrancers or otherwise, to his receivership, may be absolutel) 
and forever barred from all right, claim, title, lien or equity of re. 
demption in, to or in respect of the premises, properties, rights 
and franchises so sold and conveyed, may be decreed to be deliz 
ered to the purchaser and grantee, etc.’’ (Pr. Rec., 9-) 
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2. After the sale was made, the purchasers filed 
their petition asking that the sale be confirmed, and also 
that the remainder of their bid, above the $362,500, paid 
in gold, might be discharged by the surrender of all the 
bonds held by the purchasers (Pr. Rec., 124). As shown 
above, the court entered an order, on this petition, that 
the sale would be confirmed unless objections were filed 
by the following Friday, February 23, 1877. On the 
latter date, Elwell, trustee, filed an answer to the petition 
(Pr. Rec., 125, 126). This answer is a complete ratifi- 
cation of the sale. In it Elwell did not object to the sale 
on any ground; he simply urged that the statutes of Ilh- 
nois provided that in sales of real estate under decrees, a 
certificate of purchase should be given to the purchaser, 
but the execution of a deed should be deferred for fifteen 
months, in order that the defendant, or its creditors, 
might redeem by paying the purchase price and ten 
per cent. interest. The answer proceeds thus (Pr. 
Rec., 126): 

“And the defendant respectfully shows that under and by 
virtue of said laws, he has the lawful right to redeem the prop- 
erty so sold, for the use and benefit of his cestuz gue trust, at 
any time before the expiration of twelve months from the date 
of said sale, by the payment to said master of the amount the 
said petitioners bid for the same, together with interest thereon 
at the rate of ten per centum per annum.” 

‘‘Wherefore said defendant prays that the rights so reserved 
be not embarrassed or in any manner interfered with by the 
execution of any conveyance by the said master to the petition- 
ers, and that the satd master be directed to execute and deliver to 
the petitioners a certificate of purchase of said premises as by the 
statute in such case made and provided.” 

The statute here referred to has been construed by 
this court, in Zammock v. Loan & Trust Co., 105 U.S., 
77, as having no application to the sale of railroad prop- 
erty. On page g1 the court said: 


o~ 
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‘All we do decide is, that, by the laws of Illinois, the real 
estate, franchises and other property of a railroad corporation 
may be sold, as an entirety, under the decree of a court of 
equity, without any right of redemption in the mortgagor or in 
judgment creditors as to such real estate.’’ 

Hence the only objection raised by Elwell to the peti- 
tion of the purchasers, was an invalid objection as to the 
time when the deed should be executed. He did not 
question the validity of the sale, or the sufficiency of the 
price. On the contrary he demanded that the sale 
might stand, and that he might be allowed to take the 
property at the price paid and interest, if he should 
choose to do so within fifteen months.’ 

Having demanded a sale of the property, and having, 
after the sale, positively ratified it by demanding an op- 
portunity to acquire title under the sale and on the 
basis of the price paid at the sale, the plainest princi- 
ples of equity estop this trustee and those claiming 
through him, from afterward denying the validity of the 


sale. 


IX. 


The debtor ratlroad company alone can move to guash or 
sel aside the sale of its property under the decree. St 
having waived this right, its creditors, including the 
appellant, are powerless to interfere. 


The Danville company made no objection to the sale 
or its confirmation; never appealed from its confirmation; 
allowed more than three hundred thousand dollars of the 
purchase money to be paid out in extinguishing its own 
debts; and when this final decree of June 30, 1884, is 


entered, quieting the title in the successor of the pur- 
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chasers, the mortgagor does not appeal from it. The 
creditor of the mortgagor alone seeks to overturn the 


title. Hus intervention is wholly unwarranted. 


Oakes v. Williams, 107 Ill., 154, 158. 


‘* The case of Swiggart v. Harber, 4 Scam., 364, is full and 
conclusive as to the effect to be given to process merely irreg- 
v'er and not void. In that case it was held that a sale unde 
execution, after a judge’s order staying further proceedings, is 
not a nullity, but is only voidable and cannot be set aside in a 
collateral proceeding. It is laid down as the correct doctrine, 
that where a defendant in a fer? facias has submitted to such 
irregularities, a stranger to the record cannot avail himself of 
any irregularity in the writ, in a collateral proceeding; that ir- 
regularities in the sale of lands on execution can only be cor- 
rected by the court from which the process issues, and when 
such court is not called upon by the defendant in execution, to 
set such proceedings aside, they cannot be disturbed by anyone 
else ina collateral proceeding; ‘that although a judgment may be 
erroneous, and an execution thereon so irregular as to require tt to 
be quashed on motion by the defendant, yet neither can be inquired 
into and declared invaltd at the instance of a stranger. To enable 
him to do so, they must be not only votdable but absolutely void ”’ 


Reoemer v. Denig, 18 Pa. St., 484. 

‘This decision may, perhaps, disappoint the expectation of a 
subsequent execution creditor who made an application in the 
court below to set aside the execution for the alleged irregular- 
ity; but his intervention was altogether unauthorized and his 
wishes cannot be taken into consideration here. A subsequent 
judgment creditor may impeach a prior judgment upon the 
ground that it was given without consideration to defraud cred- 
itors, but he has nothing to do with mere errors or irregularities 
in the proceedings.”’ 


Butterworths Appeal, 77 Pa. St., 200. 

The representatives of the mortgagee of one of the 
parties sought to-set aside a sale under a mortgage. 
fleld: 


‘* Doubtless the judgment on the mortgage was voidable and 
might have been set aside or reversed at the instance of the wife, 
but until directly avoided by her its validity cannot be inquired 
into or impugned collaterally, except for fraud.” 
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Even if the appellant, as trustee in a juntor mortgage, had 
a right to question the ortginal sale, that right accrued 
then the sale occurred. In waiting six years before 
asserting thal right, he was guilty of laches which alone 
would defeat him. 


Even if Elwell, as trustee in a jumior mortgage, had a 
right to question the original sale, that mght must have 
accrued when the road was sold. 

Instead of asserting this alleged tight when it first 
accrued, he stood silently by and allowed the Chicago 
and Eastern Illinois Railroad Company to go on improv- 
ing its property, by expending large sums of money. 
‘Then, after its value has been greatly increased by the 
efforts and expenditures of the new company, and after 
the rights of other parties had intervened, he came into 
court, six years later, and by answer to the cross-bill of 
the Eastern Illinois company, questioned for the first time 
the title of that company. (P. Rec., 208. ) 

When a party has a right to set aside a sale, but re- 
mains silent and does not assert his right for two, four or 
six years, but allows the purchaser to expend money in 
improving the property, he will not afterward be allowed 
to assert his right. His /aches will defeat him. 

In Follansbee v. Adlbreth, 17 MUll., 522, a party repu- 
diated a sale by his trustee, for three years, and then 
came in and sought to acquiesce and take the property 
from his trustee. ‘The court said (page 529): 

‘They could not, * * come in, after three years’ silence 
and acquiescence, and revive their claim, and seize upon a 
speculation which, in the meantime, had become inviting, by a 
rise in the property.’’ 
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In Arailroad Co. v. Loan & Trust Co., 86 Ill., 187, the 
mortgagee waited until four years after the sale and two 
years after the decree of sale was reversed, and then 
moved to vacate the sale. fe/d: that they did not in- 
voke the aid of the court in apt time. 

In Sullivan v. Re. R. Co., 94 U.S., 806, at page 811, it 
was held that wherea creditor did not commence suit until 
the railroad property had been in possession of anew com- 
pany for seven years, under foreclosure sale, he is guilty 
of such /aches as will bar recovery. 

Credit Company v. Ark. Cent. R. R. Co., 15 Fed. 
Rep., 46, 54. 

This was a bill filed by bondholders five years after 
sale of a railroad under foreclosure, and sought to charge 
the trustee of the bondholders with general charges of 


fraud relating to the foreclosure and sale. One point re- 


led on was that the bill to foreclose was filed by the 


trustee without the written request of the number of 
bondholders required by the mortgage, and that the de- 
cree required payment of the principal sum of the mort- 
gage, as in the Fosdick case. 

It was shown that the complainant had an opportunity 
to take the property off the purchaser’s hands at the 
price paid by him at the sale, but failed to do so. - The 
court said: 

“In Lwen-Lick Oil Co. v. Marbury, supra (9t U.S., 
587), Mr. Justice MILueEr says: 

‘No delay for the purpose of enabling the defrauded party 
to speculate upon the chances which the future may give him of 
deciding profitably to himself whether he will abide by his bar 
gain or rescind it, is allowed it ina court of equity.’ That is 
precisely what the plaintiff asks the court to permit it to do in 
this case. it declined to take the property at the price bid by 
Johnson, because as matters then appeared that seemed to be all 
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or more than the property was worth. It was patent to all at the 
time of the sale that the alternative would be presented to the 
purchaser of expending at once a large sum for repairs and im 
provements on the road, or abandoning its use as a railroad alto- 
gether. * * * Yearsafterward, and when the property had greatly 
increased in value from causes not then foreseen, and from ex 
tensive re pairs and improveme nts put upon it, ane d after other in- 
terests had intervened * * plaintiff files this bill and 
asks that it be permitted to do now what it declined to do then 
take the property at Johnson’s bid, and that he be decreed to be 
a trustee and required to account. 

‘A more inequitable demand, considering the facts of the c case, 
was Meche et ‘never addressed toa court of equity. 
Having declined to take the risk of purchasing the property 
when it was doubtful whether the investment would entail a loss 
or yield a profit, it should not be permitted at this late day, and 
in the light of subsequent events to recdrfsider that resolution 
The profits, if any 1n the end there are, in justice belong to the 
purchaser who took the risk, and whose labor and capital have 
added largely to the value of the property.” 


* 


The application of this language to this appellant sug- 


gests itself. No comment from us is necessary. 


THIRD. 


THE REMAINING QUESTIONS RAISED BY APPELLANT 
PRESENT ONLY MINOR ISSUES WHICH DEPEND EN- 
TIRELY UPON THE DETERMINATION OF THE MAIN 
ISSUE \LREADY DISCUSSED. iy THE TITLE OF THE 
EASTERN ILLINOIS COMPANY IS SUSTAINED, THE RE- 
MAINING ISSUES FALL OF THEIR OWN WEIGHT. THERE 


IS NOTHING LEFT TO LITIGATI 


Having, in the foregoing argument, as we believe, 
fully established the error in appellant’s only real conten- 
tion, to which his counsel have devoted nine-tenths of 
their argument, it is useless to discuss at length the 
minor issues presented by the last six subdivisions of 


their argument. 
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If the Chicago and Eastern Illinois Railroad Company, 
long before the entry of the decree here appealed from, 
became the absolute owner of all the property of the old 
Danville company, the original mortgagor, there 1s noth- 
ing left to litigate between these parties. Counsel for 
appellant admit this fact. On page 110 of their argu- 
ment they say: 

‘Sale under the first morigage would cut off the second 
mortgage, as the trustee under it was made a party for that pur- 
pose; it would deprive the second mortgage bondholders of all 
equities and interest in the property.”’ 

The purchase price of the entire property was less 
than the principal of the first mortgage bonds whose 
prior lien is admitted by the appellant. Why then discuss 
relative rights under second and third mortgages? 

The appellant cannot secure a reversal of this decree, 
by assigning errors which work to him no injury. 

Sage v. failroad Co., 99 U. ns 334; 346. 
French v. Shotwell,’5 Johns. Ch., 554, 565. 


The court properly denied an accounting and a resale of 


the property. 


The only theory on which the appellant claims an ac- 
counting or a resale of the property is, that the Eastern 
[llinois company became divested of title by the reversal 
of the decree. (See their argument, p. 94, e¢ seq.) 

lf the Eastern Illinois company has not been divested 
of title, but is the owner of the property, free and clear 
of all incumbrances, there can be and is no question that 


the court properly denied an accounting and resale. 


a 
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That the decree declared the principal of the first mort- 
gage due does not affect the appellant. Even if error, 


wt well nol avail him. 


In his cross-bill, as well as in his answer to the amended: 
bill of the complainant, the appellant, Elwell, admits the 
priority of lien of the first mortgage of March 10, 1869. 
He admits that the $2,500,000 of bonds secured by that 
mortgage must be paid in full before the holders of con- 
vertible bonds can receive one dollar. The entire prop- 
erty of the mortgagor brought at the sale only $1,450,000, 
and by that sale the title to all the property passed to the 
purchasers, leaving the purchase money to satisfy all 
liens. The lien of the first mortgage bonds must first 
be satisfied, and nothing is left for the second mortgage 
bondholders.. Whether the first mortgage was due or 
not, it was a valid lien, and the security must be held to 
satisfy it. The appellant was wholly divested of his. se- 
curity by the original sale and its confirmation. He was 
not injured by the alleged error here assigned, and there- 


fore cannot complain of it. 


Sas. 


The title to the Bismark Branch was properly decrecd to 


be vested in the Kastern Tilinoits com pany. 


As to the claim of error in decreeing the Eastern Illi- 
nois company to be the owner of the so-called Bismark 
branch, counsel cannot seriously urge it. The amended 
bill on which the cause was heard alleged that this branch 


was covered by the first mortgage of 1869. The decree 
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of sale provided that this branch be sold to satisfy the 
lien of that mortgage. (Pr. Rec., 150.) The master’s 
report of the sale includes this branch (Pr. Rec., 119), 
as does also the deed to the purchasers. If the Eastern 
Illinois company acquired title to any of the property 
sold, there can be no question that the Bismark branch 
was part of it. 

As it is admitted that this branch is absolutely un- 
productive and valueless, and was abandoned ten years 
ago as not worth operating, this claim of appellant can- 
not seem otherwise than ludicrous. If the appellant 
wishes to possess that branch, the assistance of this court 
is not necessary to secure it. As to it, the Eastern I[llh- 
nois company will cheerfully render a full account and 
will demand a return of the large cash balance due that 
company on account of five years’ operation at actual 


loss. 


IV. 


The question of priority of len between the “ consolidated” 
and the “convertible” mortgages does not concern the 
appellant. Tf it did, he has not shown that the Bank of 


QOllawa ts an innocent holder of any bonds. 


As to the question of priority of lien between the con- 
solidated mortgage of April 24, 1872, to Fosdick and 
Kish, and the convertible mortgage of December 16, 
1872, to the appellant, it could be/briefly and conclusively 
answered against the appellant, if} it were material. 

The only bonds in whose interest this appeal is prose- 
cuted, were placed in the hands of the holder by the 


mortgagor, as collateral security for a debt. There is no 


7/7 

evidence nor allegation in the record that the National 
Bank of Ottawa is an innocent holder and purchaser of 
these bonds. It will hardly be claimed by the appellant 
that the Bank of Ottawa ever furnished the mortgagor 
with any “ additional rolling stock or equipment,” or in 
any way “improved the railroad property,” and that it 
received these bonds therefor. ‘The bank had direct 
notice that the bonds were being used for a purpose ut- 
terly foreign to that named in the mortgage. It is not 
an innocent holder without notice, and cannot claim pri- 
ority over the consolidated mortgage. 


a 


The appellant's cross-bill was properly disnissed. 


It is urged that the decree of June 30, 1884, was er- 
roneous in dismissing the appellant’s cross-bill. This 
cross-bill demanded a foreclosure of the * convertible ” 
mortgage. That mortgage,as we have already shown, 
contained exactly the same provision as the first mortgage; 
requiring a default of six months in payment of interest, 
and a demand from a majority of the bondholders, as 
conditions precedent to any action by the trustees, to col- 
lect the debt by foreclosure or otherwise. ‘The cross-bill 
does not even allege that the trustee was ever requested 
by a single bondholder, much less a majority, to demand 
a foreclosure by this cross-bill. It is only necessary to 
apply to Elwell the exact reasoning and conclusions of 
this court in reference to the action of Fosdick and Fish, 
to foreclose the first mortgage. In their case, too, the al- 
legations were sufficient. In Elwell’s case, there are 
neither proofs nor allegations as to the authority of the 
trustee to maintain his cross-bill. “The court could not 


do otherwise than dismiss it. 


¥ i. 


The denial of the petition of the Bank of Ottawa ts an 
order from which no appeal lies, and it cannot be assigned 


as érror. 


The complainant assigns as error the denial of the 
motion of the bank of Ottawa to intervene. As to this 
point it is only necessary to state the well settled rule that 


no appeal lies from the denial of a motion to intervene. 


q * sia . 4 ; T - 4 

Ex parte Cutting, 94 U.S., 14, 22. 

In this case stockholders of a railroad company filed a 
petition for leave to intervene in foreclosure proceed- 
ings, on the ground that the directors of the company 
were not faithfully protecting their interests. This peti- 
tion was denied. The petitioners then prayed for an 
order allowing them to appeal from the order denying 
their petition to intervene. 

On their petition to the Supreme court for writ of 
mandamus commanding the Circuit court to grant an ap- 
peal, this court said: 

‘* No appeal lies from the order of October 3d, refusing them 
leave to intervene and become parties ; for that was only a motion 
in the cause, and not an independent suit in equity, appealable 
here. 

‘* Neither can these petitioners appeal as stockholders. On/y 
parties or those who represent them, can appeal. ‘The stock 
holders do not represent the corporation, but for some purposes 
the corporation represents them.’’ 


Ex parte Cockcroft, 104 U.S., 578. 
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FouRTH. 


SAGE V. CENTRAL RAILROAD Co., 93 U. S., 412; 96 ID., 
7123; 99 1D., 334; FerRGus v. Woopwortnh, 44 ILL., 
374: 

These two cases are analogous to the case presented 
by the appellant, in so many respects, that they deserve 
the careful attention of the court. The Sage case has 
been carefully avoided by the appellant’s counsel, but the 
Fergus case is cited in their brief (page 46) as_present- 
ing the law of the State of Illinois- ° 

In each case an attempt was made to set aside a sale, 
after its confirmation, on account of errors and irregulari- 
ties. 

In the Sage case the complainants were the purchas- 
ers. 

In the Fergus case, the purchaser was a creditor of the 
complainant, and bought in pursuance of an agreement 
between the complainant and another creditor who caused 


the complainant to foreclose. 


In each case the court of last resort held that the sale 


was valid and that the title acquired was indefeasible. 


SAGE Vv. RAILROAD Co. 


We respectfully ask the court to consider the Sage 
case in its bearing upon the following propositions which 
we have urged in the foregoing argument. 

1. This appeal in the name of Eiwell, trustee, should 
be dismissed, because it is prosecuted in the interest of a 
single bondholder, from a decree to which the trustee, 


acting at the request of a majority of the bondholders, 


cO 


gave his consent, at the time of its entry, and his ratifi- 
caticn four months later. 

2. The decree of February 26, 1577, confirming the 
sale to Huidekoper e¢ a/, from which decree no appeal 
was ever prosecuted, renders the title of the purchasers 
and their successors perfect and indefeasible as against 
the world. 

3. Elwell, trustee, in consenting to the decree of June 
30, 1884, and filing a release of errors, was rightly gov- 
erned by the will of the majority of the bondholders, and 
the Bank of Ottawa is bound by his action. 

In the Sage case a bill was filed by the trustees in a 
railroad mortgage for the sale of the mortgaged property. 

The mortgage contained certain provisions which placed 
in the hands of a majority of the bondholders the con- 
trol of actions in reference to the collection of the mort- 
gage debt. It provided that in case of sale of the property, 
the trustees might become the purchasers and affect a 
re-organization for the benefit of all the bondholders. 

A decree was entered by the Circuit court of the 
United States, for the District of Iowa, ordering the 
sale of the property, and providing that it might be 


ye, In 
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purchased by the trustees in the first mortga 
accordance with the provisions of this mortgage. * The 
decree was entered with the consent of the trustees, in 
which consent it seems that a large majority of the bond- 
holders concurred. <A sale occurred, ‘he trustees were 
the purchasers, and the sale was finally confirmed by 
further order of court. 

Sage ef a/., who were a small minority of the first 
mortgage bondholders, came in at the same term at which 


the decree of sale was entered. and asked to be made 


. 
— | 


~~ — 4, 


a <td, 


eee = 


parties for the purpose of an appeal. Their petition was 
allowed, and they perfected an appeal from the decree of 


sale, and also from the decree of confirmation of sale. 


The case was first before this court, at the October term, 
1876, on a motion to vacate a sufersedeas and dismiss the 
appeal. It is reported in 93 U.S., 412. The opinion 
there rendered is conclusive of our proposition that this 
appeal must be dismissed, because it is prosecuted in the 
name of the trustee for the sole benefit of a small minority 
of the bondholders. 

Sage ef a/. presented to the circuit judge, December 

: > nap nl > ] ~- > . . j , if e 
16, 1875, the following petition (93 U.S., 412, 414): 

‘* Now comes the Farmer’s Loan and Trust Company, as 
trustee in said cause, for Russell Sage, James Buell and N. A. 
Cowdrey, and plaintiff in said canse, and prays of the court that 
an appeal may be allowed to said plaintiff, and tenders to the 
court an appeal bond, with a request that the same may operate 
as a supersedeas.”’ 

‘*Signed Farmers’ Loan and Trust Company, by Grant and 
Smith, solicitors.’’ 

The circuit judge denied this motion, giving the follow- 
ing reasons (415): 

ist. The decree in question was entered by consent of all 
parties in interest. 

2. An appeal cannot be taken on behalf of certain bond 
holders not parties to the record, leaving the rest of the decree 
unappealed from. 

3rd. ‘The bond 1s insufficient. 

Afterwards, January 14, 1876, Sage e/a/. were al- 
lowed to become parties for the purpose of appeal. 

On a motion to dismiss the appeal, and vacate the 
supersedeas, this court said (page 416): 

‘* The decree in this case was rendered October 22, 1875. At 
that time the present appellants were not parties to the suit, and 
consequently could not appeal. The application of December 
16, though made in their interest, was in form by the Farmers 
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Loan and Trust Company. ‘This application was denied; and 
properly so, because an appeal was only asked so far as it affected 
the interests of these appellants. The trustee represented all the 
bondholders; and as the decree is indivisible, it must appeal for 
the whole, OT none.’’ 

In our case, the prayer for appeal of the National Bank 
of Ottawa, as well as the appeal bond, states distinctly 
that the appeal is prosecuted for the sole benefit of the 
bank, as the owner of fourteen thousand dollars in bonds. 
There is nothing in the record to show that the majority 
of the bondholders, or any of them, aside from this bank, 
have any interest in this appeal. On the contrary the 
release of errors by Elwell, trustee, states that a large 
majority of the bondholders do not desire this appeal. 

The conclusion that necessarily follows from the above 
opinion in the Sage case is that this appeal should be dis- 


missed. 


The second proposition of our case, which 1s decided 
by the Sage case, is that the confirmation of sale by the 
decree of the Circuit court, entered February 26, 1877, 
from which no appeal has ever been prosecuted, is con- 
clusive, against all the world, of the title of the purchasers 
at that sale, and therefore the title cannot be questioned 
by this appellant. 

Bearing in mind that in the Sage case the purchasers 
were trustees in the first mortgage, while in our case they 
were simply bondholders, representing only part of the 
mortgage debt, we find that in Sage v. The Railroad Com- 
pany, 96 U.S., 712, a motion was made to dismiss the 
appeal from the decree of confirmation, and on page 714 
this court said: 

‘‘ We have often decided that a decree confirming a sale, if it 


is final, may be appealed from. Blossom vy. Railroad Company, 
t Wall., 655; Dutterfield v. Usher, 91 U.S., 246. In this case 
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it is final, so far as title under the sale is concerned. It cuts oft 
the equity of redemption by the railroad company and the 
junior mortgagees and general creditors, except as provided in 
the'decree of October 22, and passes the title to the purchasers, 
subject to certain trusts already fixed by the court, over which 
the present appellants have control only through their appeal 


from the former decree. No reversal of any order hereafter 
made will necessarily divest this title. The proceedings here- 


after will relate only to the disposition of the property acquired 
by the purchase and the proceeds ofthe sale. or relief against 
the sale, resort can alone be had to an appeal from the decree of 
conpirmation.”’ 


If the decree of confirmation in the Sage case, which 
was, in all essential elements, similar to the decree in the 
Fosdick case, and the decree of confirmation of sale to 
the trustees of the first mortgage, who were the plaintiffs 
in the Sage case, cut off the equity of redemption by the 
railroad company, and the junior mortgagees and general 
creditors, so that relief could only be had against the sale 
by a resort to an appeal from that decree of confirmation, 
it necessarily follows that the decree of confirmation, 
entered in the Fosdick case of February 26, 1877, cut off 
the equity of redemption of the second mortgage bond- 
holders, represented by Elwell, and the fitle of the pur- 
chasers, even conceding that they were parties complain- 
ant, cannot be attacked, and therefore this appeal must fail. 

The third proposition which was proved by the Sage 
case, 1s suggested by the final opinion in that case, re- 
ported in 99 U. S., 334, and is as follows: 

The rights of the National Bank of Oltawa, as the 
helier of a small minority of the convertible bonds, were 
subjected to the will of the majority of the holders of those 
bonds, by the terms of the mortgage securing them. El- 
well’s consent to the decree, and release of errors, being in 
accordance with the wishes of the holders of a majority of 
the bonds, was binding upon the Bank of Ottawa, and the 
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holders, was unauthorized, and should be so declared by this 
court, 

In reference to the agreement which formed a part of 
the mortgage in the Sage case, and which provided for 

< a > 
the control of the majority of the bondholders, this court, 
on page 339, said: 

‘‘ By the agreement the entire body of the bondholders con- 
sented to place their interests, to a certain extent, under the 
control of a majority of their number. ‘Their trustee was auth- 
orized to purchase the property at the judicial sale, should one 
be ordered, and convey it to a new corporation. - 
This consent and agreement, this deposit of power In the ma- 
jority, was contained in the mortgage under which the appellants 
claim. 

‘¢’The purposes sought to be accomplished by it are manifest. 


* 


‘* First. It was designed for protection against the perils of, 


a forced sale of an unsalable property for cash. It was well 
known that at judicial sales of railroads for cash there is little 
likelihood of obtaining a bid for a sum at all commensurate with 
the vaiue of the property sold, or with the amount of incum. 
brances upon it. * * * (340). 

‘*‘ Thirdly. Another evil, that observation shows to be very 
frequent, is that the arrangements for purchasing the mortgaged 
property and organizing anew company, desired by the majority 
of the bondholders, and which would be for the equal benefit of 
all, are resisted by a small minority, unless they, the minority, 
are paid in full, or superior advantages are conceded to them, at 
the expense of their fellows. ” (341). 

‘‘ Such was the contract and such the power conferred upon a 
majority of the bondholders. It was such a contract which the 
bills brought before the Circuit court for a decree. In view of 
its provisions we cannot think it waserror to decree, as the court 
did, that the mortgaged property should be sold to the highest 
and best bidder, and that the trustee should be authorized and 
directed to bid at the sale, as trustee for the first mortgage bond- 
holders, at least the amount of principal and interest of the first 
mortgage bonds. 

“The decree went farther. At the time when it was made it 
appeared that a large majority of the first mortgage bondholders 
had, in writing, requested and directed the trustee, if becoming 
the purchaser, to convey the property to a new corporation, or- 
ganized substantially on the terms, conditions and limitations 
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prescribed in the decree which the court made. ‘The request 
was an attempted exercise of the power conferred upon that 
majority by the mortgage. ‘The trustee, the cestui gue trust, and 
the trust itself, were before the court, and the court undertook 
a complete exec ution of the trust. * * * 

‘‘ Upon the whole, therefore, we think the decree of the court, 
in the particular we are now considering, is consistent with the 
agreement of the bondholders contained in the deed of trust, 
and, therefore, that this objection of the appellants should not 
be sustained.” (Page 344.) 

The conclusion of this court, summing up its epinion in 
the Sage case, can weli be applied to our case. It is as 
follows (346): 

‘‘ The appellants are the holders of about six per cent. of the 
first mortgage bonds. ‘They are endeavoring to overturn an ar- 
rangement agreed to by a large majority of the bondholders ap- 
pointed by themselves to make an arrangement for the re-or- 
ganization of the debtor company—an arrangement sanctioned 
by the court, which does not lessen their security or postpone 
them to any other bondholders, but which preserves to its full- 
est extent all the rights assured to them by the mortgage. They 
ought not to succeed without the most substantial reasons. We 
do not find such reasons in the record, and the decree of the 
Circuit court is affirmed.”’ 


Fercus v. WoopwortTu. 


[In presenting the decision of the Illinois Supreme court 
in the above entitled case we respectfully call the court’s 
attention to its bearing upon the following propositions: 

1. Inadequacy of price is not a ground for setting 
aside a sale after confirmation, even when the decree of 
sale is reversed for error. 

2. Huidekoper e¢ a/., not being named in the record as 
complainants, are not chargeable with notice of errors in 
the record, although the foreclosure proceedings were 
partly in their interest and they purchased in accordance 
with an agreement with other bondholders, made before 


the sale occurred. 


86 
3. Evenif a purchaser has notice of errors in the 
record, if the parties allow the sale to be completed, and 
he pays his money and receives a deed before an appeal 
is prosecuted, he will be considered a dona fide purchaser. 

In Fergus v. Woodworth, 44 Ull., 374, the facts as they 
appear from the opinion were as follows: 

One Peck held as collateral security for a debt owed to 
him by Tinkham, a mortgage by Fergus to Tinkham. 
Tinkham owed a debt to Woodworth as well as to Peck. 
Peck caused Tinkham to foreclose the mortgage, in 
Peck’s interest. Woodworth, by a previous arrangement 
with Peck and Tinkham, purchased the property at the 
foreclosure sale, the purchase being principally in the in- 
terest of Peck. Although Peck’s name did not appear as 
a party, yet the foreclosure occurred at his instigation and 
in his interest. After the sale was confirmed and the 
deed made, the defendants, Fergus and wife, caused the 
decree of foreclosure to be reversed on a writ of error, 
and then filed a supplemental bill asking to have the sale 
set aside (1) on account of the inadequacy of the price, 


and (2) on the ground that Woodworth was not a dona 


fide purchaser. 


It seems to us that the case thus outlined is analogous 
to the case presented by the appellant, taken in its strong- 
est phase against the appellee. The court said (page,378): 


‘It is likewise insisted, that, as the property was sold by the 
master ex masse, the court below erred in not setting aside the 
sale. Appellants, Fergus and wife, were defendants to the bill 
for a foreclosure, were duly served with process, were properly 
In court, and must therefore be presumed to have been fully in- 
tormed of every step that was taken in the progress of the case. 
They must have known of the sale and the manner in which it 
was made. A report was made by the master, of the sale and how it 
had been conducted, and it was approved by the court without 
objection. They filed no objection to the report, nor did they 
in any manner oppose the approval of the sale on the master’s 
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report. If mere irregularities existed, they should have ap- 


peared and insisted upon them to prevent the approval of the 
sale, and moved at the coming in of the master’s report, or at 
least within a reasonable time, to have the sale set aside and to 
have the property again offered. While a court of equity would 
not apply it as an inflexible rule, that such a motion should be 
interposed on the coming (379) in of the report at the next term 
after the sale, still, if not then made, or at least before the time 
fora redemption has expired, the court would not set aside the 
sale for trifling objections or mere informalities, or because the 
property susceptible of division had been sold ev masse, unless 
it appeared that real injustice and wrong had resulted. After 
the time for redemption hasexpired and his 
mortgagor should not be heard to impeach the sale, except by 
showing that there was fraud or oppression, and that substantial 
injury had resulted, and even then, it might be necessary to af 
ford a reason ible CACUSS for h ving rar iyed Stilt h al I neth of 
time before asserting hisrights. A party should not be permit 
ted to remain inactive until long after the sale, and then, if to his 
interest, avoid it, or, if not, permit the purchaser to hold the 
property. It ishighly desirable that there should be some de- 
gree of stability given to judicial sales. ‘They should not be set 
aside, except for such irregularities as manifestly produce injus 
tice and wrong. In this case, the parties have slept upon their 
rights, and have been guilty of such /ac/es as must prevent them 
from having this sale set aside, simply by showing that the prop- 
erty could have been divided, and might have by that means 
brought more than it did. ‘They have delayed too long in the 
assertion of the right, and must be considered as having waived 


it. 

| In our case, the appellant does not claim that the price 
paid at the sale of February 17, 1577, was less than the 
property was then worth. His only contention 1s that if 
the court had ordered the railroad to be sold again, in 
June, 1884, after the original purchasers and their suc- 
cessors had expended millions of dollars in its improve- 
ment, it would have brought a greater price than it did, 
seven years before. | 

(381.) ‘* We now come to the question whether appellee 


Woodworth was affected by the reversal of the decree of the 
court, under which he purchased. It has been said, if a judg 


ment or decree is reversed for error, it is a settled principle of 


the common law, coeval with its existence, that the defendant 
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shall have peateutron of the purchase money, and the = sel 
hall hold the property sold. ro Peters, 473. ‘To this rule there 


may be an exception, and it is where the plaintiff. in the judg- 


~~ 


ment or decree has become the pure haser, and still holds the 
title under his purchase. In this case, Woodworth was not the 
complainant, nor was he evena party to the record in which the 
decree was rendered. He does not therefore fall within the ex 

ception, unless his connection with the case shall produce the 
same result, as oh 1 ‘had been a complainant. His interest was 
acquired s ubseqi ently to the rendition of the decree, and he in 
fact bid off the property in his own name, and obtained the 
master’s deed after the time for redemption had expired. 

‘*Tt is, however, urged that he either purchased as the as 
enee of the decree in his own right, or as Peck’s agent, who 
was the beneficial owner of the mortgage at the date of the 
decree ; that Peck thereby became chargeable with notice of the 
errors in the decree, under which the sale was made. We donot 
understand that the rule of notice of dis pendens applies to a 
purchaser, not a party to the record. fore the sale is made 
the suit 1s terminated, the controversy is ended, and the rights 


oe a ‘ , . {- } ih ] . 
of the parties to the re ord are fixed. Phe claim has ripened 


into a judgment or decree, and it must be presumed that all de 
fenses oe made and judicially passed upon and determined, 
and that thing remains but for the plaintiff to have the fruit of 


his a laa or decree—to have execution. Woodworth was 
not, then, a purchaser chargeable with notice //s pendens, and 
the rules ap saan to such notice cannot affect his rights. That 
notice only applies to charge a purchaser moon all of the defenses 
involved in the litigation, so that he shall be bound by the de 

termination of the matter in controversy, an ; will not be heard 
to insist upon defenses or grounds of recovery that might have 


4 


been presented. (252. ) He takes the place of the party of 


whom he purchases, and is bound 


vendor. was a party. 

‘At the time the decree of foreclosure was rendered, Peck did 
not own the m , but he simply held it as collateral 
ity for a debt which Tinkham owed him. That he might’still 
retain it as a security, and have the control of it, afterit was re 


by the decree to which his 
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duced to a de ree, it Was agreed that the mortgage should be 
foreclosed in his name - but. from some cause not very ¢ learly 
appearing, the foreclosure was had in the name of ‘Tinkham. 
So that Peck was not a party to the record; but, after Peck 
learned how the decree had been ret 


dered, he took the neces 
Say steps to hav it transferred to him As i. security for his debt 
against Tinkham. And the evidence shows that Woodworth 
agreed with Peck to bid it off in his name, and to pay him the 
amount of his claim on Tinkham, and to secure which he held 


the decree of foreclosure. " \t the sale. however. 
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Woodworth purchased the property, and received a certificate 
of purchase from the master in his own name. Subsequently he 
assigned the certificate of purchase to Peck, when an agreement 
was drawn up and executed by the parties, declaring their rights 
under this purchase, as it had been previously understood. It 
declared that Peck should hold the certificate until his debt 
should be paid, which Woodworth undertook to do, and then it 
was to become Woodworth’s, and the balance of the purchase 
money over and above the payment to Peck was to be applied 
on the debt which Tinkham owed to the insurance company. 

‘* Woodworth was only induced to become the purchaser as a 
means of collecting the debt Tinkham owed the insurance com- 
pany, and of whic the former was the agent. 

- = 4 353. Woodworth afterward paid Peck, obtained 
the certificate of <t hase, and procured a deed for the premises 
under the master’s certificate. 

‘¢ From these facts we can only infer, that Woodworth was the 
purchaser of the property at the master’s sale. * * * He 
no doubt agreed to purchase in the name of Peck, but as 
Peck was not the complainant in the suit, and only held a hen 
on the mortgage to secure his debt against Tinkham, we do not 
see that it could have mattered if the purchase had been made in 
the name of Peck. Neither he nor Woodworth were parties to 
the record. Nor do we see that Peck or Woodworth were 
chargeable with the knowledge of errors in the decree. Wood- 
worth was regarded as the purchaser by all parties, and we do 
not see that he differs from ordinary purchasers at a judicial sale. 
Nor can the fact that he commenced negotiations for a lien on 
this mortgage before it was foreclosed matter, as it was not con- 
summated until after the decree was rendered. 

: * toes [In any light in whiel h we can view this case, 
we do not see that Woodworth oc upied the place of a complain 
ant, or even a party to the record; and we understand that the 
rule can only affect such a party, or one strictly occupying that 
relation.’ 

‘The law proceeds upon the ground, that a plaintiff is bound 
to know whether his judgment or decree is regular, and, if it is 
not, he becomes a purchaser in its satisfaction, with the full 
knowledge of the errors it contains. But the rule does not pply 


to persons not parties to the record. The law does not 
require a purchaser to inspect the record and to see that 
it is free from. error. He only has to see that the 
court has jurisdiction, and there is such a judgment or 
decree unreversed as authorizes the sale. If such was not the 


rule, no one would become a purchaser at a judicial sale, and all 
competition would cease, and plaintiffs would become purcha 
sers at their own price. Stability and confidence must be given 
to judicial sales to the fullest extent compatible with the inter- 


gO 


ests of parties, as well the purchaser as the defendant. We wi// 
not presume that because a person not a party to the record may 
have negotiated to pay the purchase money in a particular mode, 
if he shall become the successful bidder, he has therefore become 
acquainted with error in the record under which the sale is 
made; or even that a purchaser not a party tothe record, having 
such notice, should have his purchase set aside. (385.) A pur- 
chaser ata judicial sale, who has paid his money, should not be 
required to pursue tt in the hands of the plaintiffs on the reversal 
of a judgment. Litigation should not be thus increased; but 
when a plaintiff becomes a purchaser, and continues to hold the 
title at the time his judgment or decree is reversed, he can suf- 
fer no wrong or inconvenience by having the sale set aside. He 
is only placed where he should have been when he recovered 
his erroneous judgment. It was wrongful, and he should not be 
permitted to retain its fruits. But the purchaser, not a party 
to the record, paying his money, stands in a different position.”’ 

‘* In this case, Woodworth purchased the property, paid his 
money, and obtained his deed before the case was removed to 
the Supreme court to be reviewed. He did not pay his money 
while the writ of error was pending, or after the decree was re. 
versed. He seems in all things to have acted in good faith, 
and to have been a dona fide purchaser at the master’s sale ; 
and we are clearly of the opinion that the sale should not be 
set aside. The court below did not err in dismissing the bill, 
and the decree must be affirmed.’’ 


Presuming, as we must, that this court has carefully 


considered the foregoing decisions, further argument of 
this case is superfluous. 

In any view which can be taken of the appellant’s 
claims, they are unlawful, unreasonable and wholly with- 
out merit. 

Unless this appeal is dismissed for the reasons urged 
in support of that motion, the decree of the Circuit court 
should be affirmed. 


Wixi H. Lyrorp, 
Solicitor for the Appellee, Chicago & 
Eastern Illinois Railroad Company 
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Zo the above named appellant and Messrs. A. and C. B. 
McCoy, oseph A, Sleeper, and Osborn & Lynde, its 
solicitors: 

Please take notice that on Monday morning, December 
16, 1889, at the opening of the Supreme court of the 
United States, or as soon thereafter as counsel can be 
heard, the undersigned will move the court to dismiss the 
above appeal for irregularity and want of jurisdiction, 
and a copy of its motion to dismiss, and the reasons there- 
for is herewith served upon you, in compliance with the 
rules of said court. 

CHICAGO AND EASTERN ILLINOIS RAILROAD CoMPANY, 


By Witt H. Lyrorp, 
; /ts Solicifor. 
Cuicaco, November 23, 1889. 
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MorTION TO Dismiss APPEAL. 


The Chicago and Eastern Illinois Railroad Company, 
one of the appellees in said cause, moves the court to dis- 
miss the appeal of the said James W. Elwell, trustee, by 
the National City Bank of Ottawa, Illinois, in said cause, 
and for cause assigns: 

1. That the final decree from which said appeal is 
prosecuted was a joint decree against several defendants, 
only one of whom has appealed therefrom, and that the 
other defendants and parties who are affected by said de- 
cree have not joined in said appeal, nor does it appear 
from the record that they have been requested or have 
refused to join therein; nor has there been a summons 
and severance in said cause by reason whereof the said 


appellant might be allowed to prosecute a separate appeal. 


al 
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2. That the said appellant is barred from prosecuting 

the said appeal, for the reason that the said James W. 
Elwell, trustee, before the said appeal was allowed, to 
wit: on the 16th day of October, 1834, executed and 
delivered to the said Chicago and Eastern Illinois Rail- 
road Company a written release of all errors whatsoever 
had or committed in or concerning said decree, and es- 
pecially releasing and waiving all his right as such trus- 
tee, to appeal from said decree; which said written release 
was on the 15th day of November, 1884, duly filed in the 
clerk’s office of the said Circuit court of the United States 
for the Northern district of Illinois, and a copy thereof, 

| duly certified by said clerk, is exhibited herewith. 

. Wherefore the said appeal should be dismissed, and 

the cause stricken from the docket of this court. 

Witt H. Lyrorp, 

Solicitor. 


al 


ABSTRACT OF THE RECORD. 


(Referring by pages to the printed record. ) 

This is an appeal by a small minority of second mort- 
gage bondholders, from a final decree entered June 30, 
1884, in foreclosure proceedings which have been here- 
tofore before this court under the title cf Chicago, Dan- 
ville and Vincennes Re. PR. Co. et al.v. Fosdick et al. See 
106 U.S., 47. 

The original bill was filed February 27, 1875, by Fos- 
dick and Fish, as trustees in the first mortgage, executed 
by the Chicago, Danville and Vincennes Railroad Com- 
pany, March 10, 1869, to secure $2,500,000 of corporate 
bonds. It contained the usual allegations, and prayed for 
a foreclosure and sale of the mortgaged property. 

The defendants in the bill were the Chicago, Danville 
and Vincennes Railroad Company and James W. Elwell, 
trustee in the second mortgage executed December 16, 
1872, to secure $1,000,000 of “ convertible bonds.” 

Elwell, as such trustee, filed a cross-bill May 17, 1875, 
(printed Rec., 2), setting up a default in the payment of 
interest on the bonds secured by his second mortgage, 
and also praying for foreclosure and sale of the railroad 
property. 

A receiver was appointed May zo, 1875. 

An amended bill was filed by Fosdick and Fish, Sep- 
tember 14, 1575, containing substantially the same allega- 
tions as the original bill. (P. Rec., 11.) 

Answers were filed by the Chicago, Danville and Vin- 


cennes Railroad Company and Elwell to the amended 
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bill (P. Rec., 82), and answers were also filed by the Chi- 
cago, Danville and Vincennes Railroad Company and 
Fosdick and Fish, to the cross-bill of Elwell. (P. Rec., 
102.) 

The cause was referred to a master, who reported 
June 24, 1876, sustaining the allegations of the original 
bill and fixing the amount due under the Fosdick and 
Fish mortgage and also under the Elwell mortgage. 
(P. Rec., 882.) 

A decree of foreclosure and sale was entered Decem- 
ber 6, 1876, which does not appear in the record brought 
here, except as a part of the mandate of this court 
reversing said decree. (P. Rec., 135.) 

The property was sold by ‘the master, under said 
decree, February 7, 1877, and purchased by Huidekoper 
et al.,a committee of first mortgage bondholders, the 
purchase price being $1,450,000. (P. Rec., 117.) 

The purchasers paid one-fourth of their bid in cash, 
and on February 17, 1877, asked the court to allow them 
to discharge the remainder of their bid, by surrendering 
$2,315,000 first mortgage bonds held by them, and that 
they be let into possession of the property. (P. Rec., 124.) 

On February 23, 1877, Elwell answered this petition 
of the purchasers, denying their right to a deed, solely 
on the ground that the statutes of Illinois provided for 
redemption at any time within fifteen months after the 
sale, and that therefore he ought to be allowed that much 
time in which to redeem from the sale. (P. Rec., 125.) 

A deed was executed by the master to the purchasers, 
April 12, 1877 (P. Rec., 129), the sale having Yeen con- 
firmed on the same day. (P. Rec., 127.) | 


The Chicago and Nashville Railroad Company was or- 
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ganized February 7, 1877 (P. Rec., 571) and the railroad 
property was deeded to that company by the purchasers, 
August 28, 1877. (P. Rec., 572.) 

On August 28, 1877, the Chicago and Nashville Rail- 
road Company was consolidated with an Indiana corpora- 
tion, forming the Chicago and Eastern I[linois Railroad 
Company. (P. Rec., 574.) 

Five years later, this court on appeal, reversed the de- 
cree of foreclosure and sale, and its mandate was filed in the 
Circuit court May 25, 1882. (P. Rec., 135.) The reasons 
for reversal were that the record did not show that default 
in payment of interest continued for six months prior to 
filing the bill, and also that it was not proven that the 
trustees received a written request to commence fore- 
closure proceedings from the holders of a majority of the 
the bonds, as provided by the terms of the first mortgage. 
(Pe. Fe. Co. v. Fosdick, 106 U.S., 47.) 

The cause was re-docketed in the Circuit court, and 
on July 7, 1882, Fosdick and Fish filed an amended and 
supplemental bill, showing: fs/, that there had been a 
default continuing more than six months after presenta- 
tion and demand, in the payment of interest coupons at- 
tached to the first mortgage bonds; second, that a ma- 
jority of the bondholders, being the holders of 94 per 
cent. of all the outstanding bonds, had in writing de- 
manded that the trustees Fosdick and Fish, immediately 
declare the principal of the bonds due and payable and, 
by filing a supplemental bill in the pending proceedings 
and securing, as speedily as possible, a final decree to 
appropriate the net proceeds of the sale of said property 
as the same was confirmed on February 26, 1877, to the 
payment of said first mortgage bonds and interest thereon. 


Prayer for immediate foreclosure. (P. Rec., 154.) 
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The Chicago Danville and Vincennes Railroad Com- 
pany demurred to this supplemental bill (P. Rec., 157) 
and petitioned the court to appoint a receiver to take 
possession of the railroad property and wrest it from the 
Chicago and Eastern Illinois Railroad Company, which 
still held it by virtue of said deeds and consolidations. 
(P. Rec., 158). 

On December 6, 1882, Fosdick and Fish amended their 
supplemental bill, making the Chicago and Eastern Ih- 
nois Railroad Company party defendant. (P. Rec., 165.) 

The Eastern Illinois company answered the amended 
supplemental bill (P. Rec., 171), and on December 6, 


ISS2 


2, filed its cross-bill, making the Chicago, Danville and 
Vincennes Railroad Company, Fesdick and Fish, /rus/ees, 
and Elwell, /rustee, parties defendant therein. (P. Rec., 
175.) Said cross-bill contained the following averments: 

That Huidekoper ¢e/ a/., the purchasers at said master’s 
sale, were dona fide purchasers at an open sale which was 
attended with much competition, and that the property 
brought a full and fair price. (P. Rec., 176.) 

That said sale was reported by the master, February 
10,1877, and on February 26, 1877, was in all things 
confirmed by the court, and that neither the Chicago, 
Danville and Vincennes Railroad Company nor Elwell had 
ever filed exceptions to said report, or appealed from said 
decree of confirmation. (P. Rec., 176.) 

That nearly all of the $362,500, which was paid by 
the purchasers in gold, at the master’s sale, had been paid 
out to creditors of the Chicago, Danville and Vincennes 
Railroad Company under decrees of court. (P. Rec., 177.) 

That a large part of said $362,500 was contributed by 


holders of Indiana division bonds who were strangers to 


S 


this record and innocent purchasers for value. (P. Rec., 
177-) 

That on September 1, 1877, the Chicago and [astern 
Illinois Railroad lad issued, negotiated and put in 
general circulation $3,000,000 of six per cent. bonds, se- 
cured by trust deed on the property purchased at said 
judicial sale, and on December 1, 1877, issued $1,000,- 
000 of income bonds. (P. Rec., 178.) 

That the Eastern Illinois company had also issued 
$3,000,000 of capital stock and by consolidation with the 
Danville and Grape Creek Railroad Company, had in- 
curred an additional bonded debt of $750,000. (P. Rec., 
178. ) 

That by means of certain perpetual leases the Eastern 
Illinois company had acquired additional railroad and had 
also built certain branches and acquired additional rolling 
stock. (P. Rec., 178.) 

That the appeal from said decree of foreclosure was 
not prayed until October 30, 1878, and not perfected until 
January 29, 1879. (P. Rec., 179.) 

That during the five years intervening between the 
purchase of said railroad property by Huidekoper e¢ a/., 
and the reversal of said metres on March 6, 1882, said 

$4,000,000 of bonds and $3,000,000 of stock issued by 
-said Eastern Illinois company on the faith of its absolute 
title to said property, had been largely and notoriously 
dealt in upon the stock exchanges of Boston and New 
York and had so far changed ownership, that on March 
6, 1882, when said decree was reversed, nearly all of said 
bonds and a majority of said stock was owned by entire 
strangers to the litigation who had purchased in good faith 


for full value. (P. Rec., 179.) 


Se | 
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The prayer of the cross-bill was that the title of the 
Eastern Illinois company and of its stock and bond-holders 
in and to said railroad property be forever quieted as 
against the Chicago, Danville and Vincennes Railroad 
Company, Fosdick, Fish and Elwell, and that it be de- 
creed that the Eastern Illinois Company hath acquired a 
good title in fee simple absolute, as against each of said 
defendants. (P. Rec., 181.) 

Answers were filed to said cross-bill by each of the de- 
fendants, the -C. D. & V. R. R. Co., Fosdick and Fish 
and Elwell (P. Rec., 185, 194, 208.) Replications were 
filed to the several answers, and upon all the issues thus 
joined, the cause was referred to the -master, who took 
large amounts of evidence, and filed the same with his re- 
port, June 9, 1884. (P. Rec., 208 e¢ seg.) 

On June 24, 1884, a petition was filed by the National 
City Bank of Ottawa, Illinois, as the owner and holder of 
$14,000 of “convertible bonds” secured by the said 
Elwell mortgage, seeking to intervene in said cause, on 
the ground that their /rus/ee, Elwell, was not properly 
protecting their interests. (P. Rec., 590.) 

The cause was submitted to the Hon. Henry W. 
Blodgett, Judge of said Circuit court, and on the 30th day 
of June, 1884, he entered a final decree, finding the equi- 
ties of the cause in favor of the original complainants as 
against all the defendants, except the Chicago and Eastern 
Illinois Railroad Company, and finding also that the equi- 
ties of the cause are in favor of the last-named company, 
by reason of the matters set forth in its cross-bill, as 
against all the defendants thereto. It was further decreed 
that: 


‘* By virtue of the original deed of Henry W. Bishop, master 
in chancery, dated April sixteenth, 1877, to Huidekoper, Shan- 


ane 


IO 


non and Dennison, and the confirmation thereof by this court, 


,and by the subsequent conveyance by said Huidekoper, Shan- 


non and Dennison to the Chicago and Nashville Railroad 
Company on August twenty-eighth, 1877, and the subsequent 
consolidation between the Chicago and Nashville Railroad 
Company and the State Line and Covington Railroad Company, 
on August twenty-eighth, 1877, as set forth in its cross-bill, the 
Chicago and Eastern Illinois Railroad Company acquired a perfect 
and indefeasible title to all and singular the Illinois division of said 
Chicago, Danville and Vincennes railroad, as_ hereinbefore 
specifically described, and also as described in said master’s 
deed of April sixteenth, 1877, reference being thereto had, free 
and clear of all lien, claim, title or equity of any kind whatever 
of said W.lliam R. Fosdick, James D. Fish, James W. Elwell, 
R. Biddle Roberts, and the Chicago, Danville and Vincennes 
Railroad Company, or either of them, or any of the bondholders, 
stockholders or creditors of said Chicago, Danville and Vin- 
cennes Railroad C ompany, or any persons claiming by or under 
it or any of said trustees ¥ 

“And it is further ordered that the petition of the Nacional 
City Bank of Ottawa, Illinois, filed herein on the twenty-third 
day of June, 1884, for leave to intervene herein as holders of 
second mortgage bonds of said Chicago, Danville and Vincennes 
Railroad Company, be dismissed at the cost of said petitioner.’’ 

‘‘It appearing to the court that the trustees under said second 
mortgage, are parties to this suit and have appeared and 
answered herein, avd that thereis no proof showing that said 
trustees are not acting in good faith. (P. Rec., 591.)” 


On October 11, 1884, the National City [Bank of Ot- 
tawa, filed its motion to be allowed to appeal to the Su- 


preme court, in its own name from the final decree of 


June 30, 1884. (P. Rec., 604.) This appeal was not 


granted as prayed, but on August 3, 1885, the court en- 
tered an order allowing the bank to appeal in the name 
of Elwell, trustee, (P. Rec., 607) and this appeal was re- 
allowed June 28, 1886, (P. Rec., 609). Afterward on 
the 30th day of June, 1886, said bank filed its appeal bond 
as follows. (P. Rec., 610): 

‘* Know all men by these presents that we, Henry F. Eames 
and Joseph A. Sleeper, of the city of Chicago, Illinois, are held 


and firmly bound unto William R. Fosdick and James D. Fish, 
trustees, etc., for the use and benefit of themselves, and for 


| 
' 


ee 


’ [1 


the use and benefit of each and all parties affected or to be 
affected by the appeal in the condition hereunder written to this 
obligation in the penal sum of one thousand dollars, lawful 
money of the United States of America, to be paid to the said 
William R. Fosdick and James D. Fish for the use aforesaid, or 
to their certain attorney, heirs, executors, administrators and 
assigns, for the which payment, well and truly to be made, we 
bind ourselves, our heirs, executors and administrators, jointly 
and severally, firmly, by these presents.”’ 

Sealed with our seals and dated the twenty-ninth day of June, 
A. D. 1886. 

‘‘Whereas, the National Bank of Ottawa, Illinois, did on the 
twenty-eighth day of June, A. D. 1886, pray for and obtain an 
appeal in the name of James W. Elwell, trustee, for its benefit 
and on its behalf from the final decree of the Circuit court of 
the United States for the Northern district of Illinois, in a cer- 
tain original bill of complaint wherein the said William R. Fos 
dick and James D. Fish were complainants, and the Chicago, 
Danville and Vincennes Railroad Company was defendant, and 
the supplemental bill of the said James D! Fish and William R. 
Fosdick against the said the Chicago, Damville and Vincennes 
Railroad Company and others, defendants, and the cross-bill of 
James W. Elwell, trustee, etc., against the said the Chicago, 
Danville and Vincennes Railroad Company and others, defend- 
ants, and the cross-bill of R. Biddle Roberts, trustee, etc., 
against the Chicago, Danville and Vincennes Railroad Company 
and others, defendants, and the cross-bill of the Chicago and 
Eastern Illinois Railroad Company against William R. Fosdick, 
James D. Fish and others, defendants; all of which causes 
were heard together and said final decree entered therein on the 
thirtieth day of June, A. D. 1884. 

‘‘Now, therefore, the condition of the above obligation is such 
that if the said the National City Bank of Ottawa shall prosecute 
the said appeal so taken and allowed in the name of said James 
W. Elwell, trustee, etc., for its benefit and on its behalf with 
effect, and if it shall fail to make good its plea in that behalf, 
shall answer and pay all costs awarded against it or the said 
James W. Elwood, trustee, etc., then the above obligation shall 
be void ; otherwise to remain in full force and virtue.’’ 

‘*HeNrRY F. EAMeEs. [SEAL.]”’ 
‘* TosepH A. SLEEPER. [SEAL.]"’ 
(Filed June 30, 1886.) 


On November 15, 1884, the following release of errors 
and waiver of right of appeal executed by Jas. W. EI- 
well, /rustec, was filed in said cause in the Circuit court, 
and a duly certified copy thereof 1s filed herewith 1m this 


court. 


In THE Unirep Sratres Crircuir Court, NORTHERN DIsTRICT 
OF ILLINOIs. 


In Chancery. 


William R. Fosdick and James D. ) 
Fish, Trustees, | 

vs. | 

Chicago, Danville and Vincennes { 
Railroad Company, James W. EI- { 
well, Trustee, R. Bidble Roberts, | 
Trustee, and the Chicago & Eastern | 
[llinois Railroad Company. j 


Brill. 


The Chicago and Eastern Illinois ) 
Railroad Company 

¥ 

Chicago, Danville and Vincennes } 
Railroad Company, William R. | 
Fosdick and James D._ Fish, 
Trustees, James W. Elwell, Trustee, | 
and R. Biddle Roberts, Trustee. | 
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- Cross- B ill. 


‘‘Comes now James W. Elwell, trustee, &c., one of the de- 
fendants in the above entitled cause and cross-cause, and says 
that of the one million convertible mortgage bonds referred 
to in said original bill, secured by trust deed of which he is sole 
trustee, as therein charged, forty-five of said bonds, of one 
thousand dollars each, have not been issued by the company 
and are now deposited with the clerk of said court. Fifty-eight of 
said bonds representing fifty-eight thousand dollars, were issued 
in exchange for coupons under the funding contract or scheme 
referred to in said original bill and decree. That all of said 
coupons have been paid out of the proceeds of sale of said rail- 
road and property, as provided by said decree. And that the 
holders of six hundred and seventeen of the balance of said 
bonds, amounting to six hundred and seventeen thousand 
dollars, do not desire further litigation in said cause and cross- 
cause; and that the holders of the balance of said bonds have 
hitherto declined to contribute to the cost of this litigation or 
to protect him as such trustee against loss or the payment of 
costs or counsel fees. 

Now, therefore, the said James W. Elwell, trustee, as in said 
trust deed provided, representing the bondholders in said deed 
mentioned, for himself as such trustee, releases all errors what- 
soever had or committed in or concerning the decree entered 
in the aforesaid cause and cross-cause by said court on the 
thirtieth (30) day of June, A. D. 1884, and in and about the 
proceedings in said cause leading to said decree, and especially 


OO (ttn, ce CO, 
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releases all his right, as such trustee, of appeal from said decree 
and proceedings, without intending, however, to prejudice the 
right of the holders of any of said convertible mortgage bonds 
to enforce the payment of their said bonds or any part thereof. 
(Signed) : James W. ELWELL, 77wséee. 


STATE OF New YORK - 
: . , , ID. 
City AND County oF N. Y. } 


On this sixteenth day of October, in the year one thousand 
eight hundred and eighty-four, before me personally appeared 
Tames W. Elwell, to me known and known to me to be the in- 
dividual described in and who executed the foregoing instru- 
ment, and acknowledged that he executed the same as trustee, 
for the purpose therein mentioned. [SEAL. ] 

N. D. DABOLL, 
Notary Public, New York County, No. 144. 
Endorsed: Filed’ November 15, 1884. 
Wm. H. BRADLEY, 
Clerk. 


NORTHERN District ) __ 
.c 
oF ILLINOIS, j 


I, William H. Bradley, Clerk of the Circuit court of the 
United States, forsaid Northern district of Illinois, do hereby 
certify the above and foregoing to be a true copy of the release 
of errors of James W. Elwell, trustee, etc., filed in said court on 
the 15th day of November, A. D. 1884, in the cause wherein 
William R. Fosdick and James D. Fish, trustees, are the com- 
plainants, and Chicago, Danville and Vincennes R. R. Company 
e¢ al., are the defendants, as the same appears from the original 
thereof now remaining in my custody and control. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, 
Northern division, this 19th day of November, A. D. 1889. 

[SEAL. ] Wm. H. BRADLEY, 

Clerk.” 


ARGUMENT 


In Support oF Morion To Dismiss APPEAL. 


THIS APPEAL SHOULD BE DISMISSED BECAUSE IT SEEKS TO 
REVERSE A JOINT DECREE AGAINST SEVERAL DEFEND- 
ANTS, WHILE ONLY ONE DEFENDANT IS PROSECUTING 


THIS APPEAL, 


The subject of this entire litigation is a single railroad 
property. Each party to the suit claimed an interest in 
this single property adverse to each of the other parties; 
the Chicago, Danville and Vincennes Railroad Company, 
as original owner; Fosdick and Fish, as the trustees in a 
first mortgage; Elwell, as trustee ina second mortgage; 
the Chicago and Eastern Illinois Railroad Company, as 
the successor of purchasers at a judicial sale. The final 
decree adjudged that the title to the entire property 
vested absolutely and indefeasibly in the Chicago and 
Eastern Illinois Railroad Company, free and clear of all 
lien, claim, title or equity of either Fosdick, Fish, Elwell, 
the Chicago, Danville and Vincennes Railroad Company, 
or their bondholders, stockholders or creditors, or any 
person claiming under them. Each of these parties was 
interested in reversing this decree, and all should have 


joined in the appeal. Instead of being the appeal of all 


these defendants, it is the separate appeal of a very small 


minority vi the bondholders represented by a single de- 
fendant. The order of court allowing the appeal, as well 


as the appeal bond itself, states distinctly that this is the 


appeal of the National City Bank of Ottawa, in the 
name of Elwell, trustee, prayed and obtained for the sole 
benefit of said bank and in //s behalf. ‘The interest of 
the appellant is not separable from that of the first mort- 
gage trustees or the old company. A reversal of the de- 
cree could only benefit the appellant by benefitting the 
other trustees whose unsatisfied prior lien it does not deny. 
The appeal was perfected without reference to the other 
defendants, and regardless of their interests. 

It isa general and long-established rule of this court 
that the whole cause must be brought before the court, 
and all the parties who are united in interest must be 
united in the appeal. ‘The coprt will not compel the 
aprellee to sustain this decree by installments. The fol- 
lowing decisions clearly state the rule, and in accordance 
with them this appeal is clearly irregular, and must be 


dismissed. 


Masterson v. Llerndon, 10 Wall., 416: 

This was an appeal from a decree against two defend- 
ants, Maverick and Herndon, quieting the title to real es- 
tate in the complainants “as against all clouds cast 


“thereon by the defendants.” Herndon alone appealed. 
Mr. Justice MiLvLer delivered the opinion of the court, 
as follows: 


‘‘Tt is the established doctrine of this court that in cases at 
law wl re the judgment ts joint, all the parties against whom it 
is rendered must join in the writ of error; and in chancery cases 
all the parties against whom a joint decree is rendered must join 
in the appeal, or they will be dismissed. ‘There are two reasons 
for this: 1, That the successful party may be at liberty to pro- 
ceed in the enforcement of his judgment or decree against the 
parties who do not desire to have it reviewed. 2. ‘That the 
appellate tribunal shall not be required to dee ide a SCe ond or 
third time the same question on the same record. , 
We do not attach imporiance to the technical proceeding called 
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summons and severance. We should have held the appeal good 
if it had appeared in any way by the record that Maverick had 
been notified in writing to appear, and had failed to appear, or, 
if appearing, had refused to join. But the mere allegation of 
his refusal, in the petition of appellant, does not prove this. 
We think there should be a written notice and due service, or the 
record should show his appearance and refusal, and that the court 
on that ground granted an appeal to the party who prayed for it, 
astohis own interest. * * * Appeal dtsmissed.”’ 


Fosdick and Fish, ¢rustees, the C., D. & V. R. R. Co., 
and the bondholders and stockholders represented by 
them, were all in the position of Maverick. The record 
does not show that either of them refused to join in the 
appeal. The order granting the appeal (P. Rec., 609) 


does show that Elwell alone refused to prosecute an ap- 


peal, and for that reason alone the bank was allowed to 


appeal in the name of Elwell, its trustee. 


Owings v. Kincannon, 7 Peters, 399: 

This was an appeal from a decree by which six defend- 
ants were directed to convey and release to the complain- 
ant all their right, title and interest in a tract of land 
mentioned ina decree. The appeal bond recited that only 
two of the defendants had appealed. A motion was 
made to dismiss the appeal because the decree being joint, 
all the parties ought to join in the appeal. The court, 
by Mr. Chief Justice MARSHALL, on page 402, said: 

“Upon principle it would seem reasonable that the whole 
cause ought to be brought before the court, and that all parties 
who are united in interest ought to unite in the appeal. * * 
* * [tis considered by the court that this appeal be dis- 
missed, because only a part of those against whom the decree 
was made, have joined in the appeal.’’ 


Simpson v. Greeley, 20 Wall, 152: 
This was an action of ejectment against nine defendants 
to recover certain lands, rents and profits, etc. There 


was judgment against “the defendants.” Only one of 


the nine defendants appealed. 


/ The court, on page 158. said: 
‘| 


} | igs oa 
f ‘It is clear that the writ of error must be dismissed, as only 
one of the nine defendants in the original suit is named in the 
' writ of error; nor is there anything in the record to take the 
. r case out of the operation of the general rule, as the plaintiffs in 
i the court below have recovered judgment for the several tracts 
i of land described in the declaration, against all of the defend. 
ants therein joined. Separate judgment for the damages and 
the whole of the rents and profits is rendered against the present 
i plaintiff; but the court also rendered judgment against the othe: 
‘ eight defendants for the amount of the rents and profits, to be 
credited to the other defendant when collected, which shows 
that each defendant is interested in every part of the judgment. 
* * * Such a controversy cannot be properly re-examined 
here by installments, nor unless a!l thre*parties to be affected by 

the result are before the court. Jl rit dismissed.” 


i 
; 


Estes v. Trabue, 128 U.S, 225: 
This was a writ of error prosecuted from a judgment 
against two claimants and their two sureties in their bond. 


Only the claimants prosecuted the writ. The court held 
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that the sureties also had a right to a writ of error, and | 


the court said (page 230): 


‘‘ It is well settled that all the parties against whom a judg 
ment of this kind is entered must join in a writ of error, if any 
one of them takes out such writ; or else there must be a proper 
summons and severance, in order to allow of the prosecution of 
the writ by any less than the whole number of the defendants 
against whom the judgment is entered.” (Citing numerous 
cases. ) 


Fiebleman v. Packard, 108 U.S., 14. 


The rule is the same in reference to appeals asin writs 


, of error. 
Owings v. AKincannon, 7 Peters, 399, 403. 


In this case there was no attempt to join the other 


defendants in the appeal. There was no summons and 


1s 


order of severance. The appeal is irregular, and there- 


fore the court is without jurisdiction to hear it. 


Heirs of Wilson v. Insurance Co., 12 Peters, 


I ,O. 
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THIS APPEAL SHOULD BE DISMISSED, RECAUSE ITS PROSE- 


CUTION IS BARRED BY A WRITTEN RELEASE OF ERRORS 


AND WAIVER OF RIGHT OF APPEAL, SIGNED BY ELWELL, 


TRUSTER, IN WHOSE NAME THE APPEAL WAS GRANTED. 


The record shows (P. Rec., 590) that on June 24, 
1884, six days before the final decree was entered, the 
National City Bank of Ottawa filed a petition, verified by 
affidavit of its stockholder, praying that it might be made 
a party defendant in- said cause. The petition alleged 
that the petitioner was the owner and holder of second 
mortgage bonds secured by the mortgage to Elwell, 
trustee, that: 
‘‘ Neither before the rendition of the final decree in this cause 
in this court, nor after its reversal by the Supreme court, has 
the said Elwell shown any diligence or attempted to make any 
arrangement to prevent a sacrifice of the interests of your pet. 
tioner and others similarly situated.” 

* * * And that unless the bank should be permitted 
to become a party to this suit and file its answer therein, 
“ it will lose its rights in the premises under some collu- 
“ sive compromise or colorable sale, or through the indif 
« ference or neglect of the said Elwell.” 

The court, in its final decree, denied this petition, giv- 


ing for its action the following reason: (P. Rec., 596.) 


‘ It appearing to the court that the trustees under said second 
mortgage are parties to this suit and have appeared and answered 
herein, and that ¢here is no proof showing that said trustees are 
not acting tn good fatih.” 


IQ 


Thus the court, having full knowledge of all the proceed- 
ings in the cause, and with the allegations of collusion on 
the part of Elwell before it, in the fair exercise of its dis- 
cretion decided that the bank should not become a party 
but must be bound by the acts of its ¢rustee who repre- 
sented all the bondholders. An appeal from this order 
was prayed four months later (P. Rec., 602) but was not 
prosecuted. At the next term, on October rr, 1554, the 


bank prayed an appeal in its own name from the entire 


final decree of June 30, 1884. (P. Rec., 604.) ‘This ap- 
* ? 
peal was not granted, as prayed, but on August 3, 1835, 


the court entered an order allowing the bank to appeal in 
the name of Elwell, trustee. (P. Rec., 607.) Even that 
appeal was not perfected, but it’was re-allowed June 28, 
1886. (P. Rec., 609.) The appeal bond was filed June 
30, 1886, (P. Rec., 610,) being exactly two years after 
the final decree was entered. In the meanwhile Elwell, 
as frustce, October 16, 1854, executed a written release 
of all errors in the. proceedings and final decree, and a 
waiver of appeal therefrom, on the ground that a large 
majority of the bondholders, including all who had con- 
tributed to the cost of the litigation, did not desire further 
litigation. (See certified copy of release of errors, filed 
herewith. ) 

This release of errors bound all the bondholders rep. 
resented by the trustee. The only bondholder who 
questions it represents little more than one per cent. of 
the bonds issued and outstanding. ‘This small minority 
will not be permitted to defeat the will of the large ma- 
jority “without the most substantial reasons.” 


Sage v. Railroad Co., 99 U. S., 334, 346. 


The only “reason ” assigned is neglect or collusion on 


the part of the ¢érus/ee, and the court, who was familiar 
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with the whole cause, pronounced this reason unfounded 


in fact. If the /rus/ee represented all the bondholders, 


prior to and at the hearing and entry of final decree, to 


the extent that these bondholders were pronounced by 
the court unnecessary and improper parties, he also bound 
them by his release of errors. ‘There is no proof that the 
relation of the ¢rustce to the bondholder had changed be- 


tween June 30 and October 16. 


In Shaw v. Hatlroad Co., 100 U. S., 605, 611, this 


court said: 


‘To allow a small minority of bondholders, representing a 
comparatively insignificant amount of the mortgage debt, in the 
absence of any pretense even of fraud or unfairness, to defeat 
the wishes of such an overwhelming majority of those associated 
with them in the benefits of their common security, would be to 
ignore entirely the relation which bondholders, secured by a 
railroad mortgage, bear to each other. 

‘¢ Railroad mortgages are a peculiar class of securities. The 
trustee represei.ts the mortgage, and in executing his trust, may 
exercise his own discretion within the scope of his powers. 

‘If there are differences of opinion among the bondholders as 
to what their interests require it 1s not improper that he should 
be governed by the voice of the majority, acting in good faith 
and without collusion, if what they ask is no. inconsistent with 
the provisions of his trust.’’ 


In Barnes v. Ry., 122 U.S., 1, where a few bondhold- 
ers sought to overthrow a sale of railroad property, 
made with the consent of their trustee, after long con- 
tinued litigation, the court on page 20, said: 


‘‘ Under these circumstances, we cannot do otherwise than 
decide, that the silence of the holders of these few bonds, during 
all the time the Minnesota company was acting in their behalf, 
is equivalent to actual consent to the sale under which the 
company got the right to represent their interests in the litiga- 
tion with prior lienholders. ‘They are the only persons, so far 
as the record discloses, who did not actually surrender their 
bonds and take certificates of stock therefor, and it is now too 
late for them to say that what their trustee did in their behalf 
was without authority.” 


Bank v. Shedd, 121 U.S., 74, 86. 
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That the release of errors is properly brought before 
this court, is decided in Vakola Co. v. Glidden, 113 VU. 
S., 222, 225. In that case evidence of a settlement and 


9 ’ 


compromise was presented to this court by means of duly 
certified transcripts of proceedings of the board of county 
commissioners, which were filed with a motion to dismiss 
the appeal. The court said: 

‘‘ But this court 1s compelled, as all courts are, to receive 
evidence dehors the record affecting their proceeding in a case 
before them on error or appeal. ‘The death of one of the parties 
after a writ of error or appeal, requires a new proceeding to 
supply its place. ‘The transfer of the interest of one of the 
parties by assignment or by a judicial proceeding in another 
court, as in bankruptcy, or otherwise, is brought to the atten 
tion of the court by evidence outside of the original record, 
and acted on. A release of errors may be filed as a bar to the 
writ. A settlement of the controversy, with an agreement to 
dismiss the appeal or writ of error, or any stipulation as to 
proceedings in this court, signed by the parties, will be en 
forced.” 

The mortgage to Elwell provided that he as trustee 
could only proceed to collect the mortgage debt by liti- 
gation or otherwise, at the request of a majority of the 
bondholders. (P. Rec., 69, 71.) It clearly authorized him 
to be governed by the wishes of the majority, and since 
the majority desired the litigation to cease he was em- 
powered to end it, and his waiver of appeal as trustee is 
conclusive as to all who act in the trustee’s name. 

This bondholder, the bank, had no right of appeal from 
the decree. It was dependent entirely upon the trustee. 
The bank was not a party to the proceeding, and none 
but parties can appeal. To make one a party to a suit 
and entitle him to appeal, it is not only necessary that he 
should petition to intervene and become a party, but his 
petition must be granted. Aw parte Cutting 94 U. S., 


14, 21. The bank’s petition having been denied, and the 


to 
to 


denial of a right to intervene being an order from which 
no appeal lies, (ev parte Cutting, 94 U.S., 14, 22,) the 
bank had no standing in court in this case and could not 
appeal. Aw parte Cockroft 104 U. S., 578. This ap- 
peal must therefore be considered as the appeal of the 
trustee, and as such it is barred by his release and waiver, 
executed long before this appeal was granted. 

As the proper parties have not joined in this appeal 
and as the only appellant is improperly before this court, 
we ask that the appeal be dismissed. © 

Witt H. Lyrorp, 


Solicitor. 


